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Hammond V. Cleaveland. 
(Circuit Court, D. Oregon. February 25, 1885.) 

1. Suit bt an Assignée in thb National Courts. 

The clause in section 1 of tlie judiciary act of 1875 prohibiting the assignée 
of a non-negotiable contract from maintaining a suit thereon in the national 
courts, unless his assigner might hâve done so, has référence solely to the as- 
signor's right to maintain such suit on account of his citizenship, and not lo 
the amount of the claim or demand arising (iut of such contract. 

2. Same— Matter in Dispute Thbeein. 

An action may be muintained in the national courts where the sum or value 
of the matter in dispute, or money sought to be recovered therein, exceeds $500 
in amount, although Ihe complaint contained distinct demands or causes of ac- 
tion of less value than $500 ; and it is immaterial whether the plaintiflE is the 
original owner of such demands or acquired them by assignment from such 
owner. 

•Action to Eecover Money. 

Henry Ach, for plaintiff. 

0. F. Paxton, for défendant. 

Deady, J. This action is brought by the plaintiff, a citizen of Cal- 
ifornia, against the défendant, a citizen of Oregon, to recover the sum 
of $3,093.36. The action is brought on three distinct demands or 
causes of action arising out of contract, which, by section 91 of the 
Oregon Code of Civil Procédure may be united in one complaint. The 
first demand is for $1,136.85, the agreed price of goods sold to the 
défendant by the plaintiff; the second one is for $1,648, the agreed 
priée of goods sold to the défendant by the firm of Greenbaum, Sachs 
& Freeman, citizens of California, and by the latter assigned to the 
plaintiff; and the thirdone is for $308.29, the agreed price of goods 
sold to the défendant by the firm of Murphy, Grant & Co,, citizens 
of California, and by the latter assigned to the plaintiff; for the ag- 
gregate of which sums the plaintiff asks judgment. The défendant 
derùurs to the statement containing the last cause of action, for that 
v.23F,no.l— 1 
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"the court has no Junsdiction of the matter thereof." On thé argu- 
ment of the demurrer, counsel for the défendant cited and relied on 
the clause of section 1 of the judiciary act of 1875 (18 St. 470) which 
reads: 

"Nor shall any circuit or districb court hâve eognizance ol any suit founded 
on contraot in f avor of an assignée, unless a suit might hâve been prosecuted 
in such court to recover thereon if no assignment had been made, except in 
cases of promissory notes negotiable by the law-merchant, and bills of ex- 
change." 

The exposition of this clause, by counsel for the défendant, is to 
theieffect that, as the assigner could net hâve maintained a suit on 
the contract in question to enforce the payment of a sum less than 
$500, therefore the plaintiflf cannot as assignée thereof. And it must 
be admitted that the proposition is not without plausibility. But, in 
construing this restriction on the assignee's right to sue, référence 
must be had to the manifest aim and object of the provision. The 
jurisdiction of this court, so far as the same dépends on the amount in 
controversy, is prescribed by an eavlier clause in the same section, 
which in effect limits such jurisdiction to cases where "the matter in 
dispute" exceeds the sum or value of $500. But the jurisdiction of 
the court may also dépend on the citizenship of the parties to the 
suit, and the provision in question is intended to prevent a party to 
a nonruegotiable contract, who cannot, for want of such citizenship, 
sue his debtor thereon in the national courts, from conferring such 
right upon a citizen of another state by an assignment of his demand 
to him. And, so far as this provision is concerned, it matters not 
what is the sum or value of "the matter in dispute." 

The assigner of the contract upon which the third cause of action 
is founded appears to be a citizen of California. He might, therefore, 
so far as the question of citizenship is concerned, hâve prosecuted a 
suit on such contract in this court, and therefore his assignée may 
do so. Of course, no one can maintain a sait in this court on this 
demand alone. The value of it is not sufficient to give the court 
jurisdiction. But the plaintiff is also the owner of other demands 
against the défendant, — one in his own right and the other as assignée. 
As authorized by the Code, (section 91,) he has united thèse several 
demands or causes of action in the complaint in this action. And 
the only other question in the case is, what is the sum or value of 
"the matter in dispute" in this action? In considering this ques- 
tion, each item or demand in the complaint is not to be taken by 
itself, as if it were the subject of a separate action, but the sum of 
thèse items, — the aggregate value of the three distinct demands con- 
tained in the complaint, which constitute the subject of the action, 
and the amount sought to be recovered by it. The sum which a 
plaintiff seeks to recover in an action for money is the measure of 
the 'Value of "the matter in dispute" therein between himself and 
the défendant. The right of the plaintiff to recover this sum is to be 
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coniested and determined thereby, according to the esfablished mode 
of procédure ; and, so long as it exceeds |500 in amount, it is ira- 
material how or whence the plaintiff became the owner of the several 
items that may constitute or enter into this sum or demand. Indeed, 
cases may arise in which the assignée of a demand may maintain an 
action thereon in this court, so far as the value of "the matterin dis- 
pute" is concerned, when the assignor could not. For instance, irhere 
the demand bears interest, the sum due thereon at the time of the 
assignment may be less than $500; but when suit is brought on it by 
the assignée, the value of it may exceed $500, Of course, acollusive 
or pretended assignment of an item in the plaintiff's demand may be 
set up as a défense to a recovery thereon by the pseudo assignée. 
But when the transaction is bona fide, and the légal title is trans- 
ferred to the assignée, he may maintain an action thereon in this 
court without référence to its value, provided that the whole sum 
sought to be recovered therein exceeds $500, and the citizenship of 
the assignor and défendant was such at the time of the assignment 
that a suit might hâve been maintained between them herein. See 
Stanley v. Board of Sup'rs, 15 Fed. Eep. 483; Jvdson v. Maçon Go. 
2 Dill. 213. 

The demurrer is overruled. 
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(Oireuit Court, D. Vermoni. February 10, 1885.) 

Eq0itt Pbactice — Refebsing I8S0BS OF Fact to Jury — Rev. St. } 648. 

The United States circuit court may send issues of fact, properly raised by W«t 
pleadings iu an equity case, lo a jury for trial. 

In Equity. 

James L. Martin, for défendants. 

Martin H. Ooddard, for orators. 

Whbeler, J. This cause has been heard before on demurrer to 
the bill, which was overruled as to the défendants now before the 
court, with leave to answer over. Fitton v. Pire Ins. Ass'n, 20 Fed. 
Eep. 766. The défendants hâve answered that the agreement to bind 
insurance was procured by fraudulent représentations of the orators 
as to the situation of the property, as toexposure to and précautions 
against loss from fire; that the loss occurred through want of the pré- 
cautions represented to be employed, and the wrongful, willful, and 
négligent acts of the orators. Issues of fact are raised by the traverse 
of the answers, and the défendants now move that thèse issues be sent 
to a jury, The motion is opposed upon the ground that by the stat- 
utes of the United States the power to send issues of fact to a jury is 
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not given to, but rather taken from, the circuit courts as courts of 
equity, and that thèse issues should be tried by the court, and not 
sent to a jury, if the power to send them exists. The provision of 
the statu te chiefly relied upon to show want of such power is that 
found in section 648, providing that "the trial of issues of faot in the 
circuit courts sball be by jury, except in cases of equity, and of ad- 
miralty and maritime jurisdiction." 

It is argued that the exception exclu des that mode of trial in the 
excepted cases. But that is not understood to be the meaning of the 
provision. The object of it seems to hâve been to carry out the con- 
stitutional provision guarantying the right to trial by jury in corn- 
mon-law cases, and at the same time not to require a trial in that 
mode in equity and admiralty cases. This provision was enacted in 
early times, and the power of a circuit court under it to send issues 
to a jury bas always been reeognized. Field v. Holiand, 6 Cranch, 
8; Harding v. Handy, 11 Wheat. 103; Brockett v. Brockett, 3 How. 
691. It is expressly stated to exist in Garsed v. Beall, 92 U. S. 684. 
The motion cannot be denied upon that ground. The inconvenience 
of so sending the issues bas been dwelt upon in the argument, but 
as the trial must be in the same court, with the différence only that 
it is upon the law side by jury, according to the course of the trial of 
eommon-law cases, instead of on the equity side by the judges, ac- 
cording to the ordinary course of equity procédure, that considéra- 
tion is entitled to but little weight. The principal question is as to 
the propriety of so sending the issues in this particular case. The 
issues are the same that they would hâve been if an insurance in fact 
by delivery of a policy, instead of a mère agreement to insure, had 
been effected. The orators bave standing in this court merely on 
account of that différence. The right to trial by jury of an issue of 
fact proper for their cognizance is valuable as it exists, and is giiar- 
antied by the constitutions and laws of this country, notwithstanding 
the hostility shown to it in some quarters. The défendants hâve not 
an absolute right to that mode of trial in this case, because it is not 
within the constitutional or statutory provisions; but they hâve the 
right to hâve their request for it carefuUy considered when it falls so 
naturally in the Une of the right in other cases. Thèse issues seem 
to be very proper for the cognizance of a jury in this case. 

Motion granted. 
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Hanneb, Jr., and others ». Moxjltos: and others. 

(.Circuit Court, If. D. Texas. January Term, 1885.} 

WiLL — Intention— ExTRiNSic Evidence— Latent Ambiquitt. 

A will coatained the following devise : "I will to J. W. H., Jr., J. P., and 
J. P., Jr., my tract of land, containing near 1,500 acres flrst-rate land, lying, 
I believe, in EUis county, Texas." At the date of his wilJ, and at the lime of 
his death, the testator was the owner of a head-right certiflcate for 1,476 acres, 
but he never owned any land whatever in EUis county, and he never owned 
any lands elsewhere in Texas to which the devise applied. lleld, that paroi 
évidence was not admissible to show that the testator supposed that such cer- 
tiflcate had been located in Ellis county, niaking him the owner of the landa 
covered thereby, or tliat it was his intention, as sliown by his déclarations and 
conversations, to devise this certiticate, it it should turn out that it had not been 
located, and that he was advised by the atiorney who wrote the will that the 
devise would be effectuai to carry out such purpose. 

In Equity. Final hearing upon pleadings and évidence. 

John L. Henry and John D. Park, for plaintiffs. 

Saivnie Robertson, for défendants. 

Before Woods and McCormick, JJ. 

Woods, Justice. The bill was filed January 27, 18S2, for a decree 
to establishihe title of the plaintiffs to several tracts of land in the 
state of Texas; one of 586 acres in Ellis county; one of 640 acres in 
Falls county ; and one of 250 acres in Claj- county, and to déclare 
that the deeda under which the défendants claimed title to said lands 
were nul! and void. The plaintiffs asserted title to the lands, as de- 
visees under the will of James Park, deceased, who died September 
4, 1866, at his domicile, in the county of Williamson, in the state of 
Tennessee. The devise under which the plaintiffs claimed title was 
in thèse words : 

"I will to John "W. Hanner, Jr., James Park, and John Park, Jr., my tract 
of land, containing near fifteen hiindred acres flrst-rate land, lying, I believe, 
in Ellis county, Texas. My papers are in the hands of J. A. N. Murray and 
W. H. Gill, of Clarlssville, Texas, who must account for ail papers of mine 
in the hands of Wm. A. Purk's widow at his death." 

The testator did not, at the date of his will or at his death, own 
any lands in Ellis county, Texas, nor did he, as the plaintiffs insisted, 
own any lands in any other county of Texas to which said devise re- 
ferred. But the testator, at his death, was the owner of a head-right 
certificate for one-third of a league of land — 1,476 acres — issued in 
the year 1838 by the republic of Texas to one William H. Ewing, which 
was transferred by Ewing to him by deed dated April 9, 1846. C. 
E. Johns, one of the défendants, having been, in July, 1867, appointed 
by the probate court of Travis county, in the state of Texas, admin- 
istrator, with the will annexed, of the estate of James Park, the tes- 
tator, by order of the same probate court, sold, at public sale, in April, 
1869, for $110.70, the head-right certificate above mentioned, shown 
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to be worth about $200, to J. C. Kerbey, another of tlie défendants. 
Kerbey afterwards located the certificate on the several tracts of land 
in EUis, Palis, and Clay counties. 

The charge of the billwas that ail the proceedings of Johns in the 
probate court of Travis county by which he obtained the order for the 
sale of the certificate, and the sale itself, were fraudaient ; that Kerbey 
had knowledge of and partieipated in the fraud; and that the other 
défendants who were in possession of said lands, claiming title thereto 
under Kerbey, bought with notice of the fraud. Upon the trial of the 
case the plaintiffs, coneeding that the testator at his death owned no 
land in Ellis county, or elsewhere in Texas, to which said devise re- 
ferred, to prevent the devise from being inoperative, and to prove 
their title to the lands in question, offered évidence tending to show 
that the testator, when he executed his will, and at the time of his 
death, believed that the Ewing head-right certificate had been located 
in Ellis county, making him the owner of the lands covered thereby ; 
that it was the purpose of the testator, shown by his déclarations to 
and conversations with the witnesses, to devise to the plaintiffs the 
Ewing certificate if it should turn oui that it had not been located; 
and that he was advised by the lawyer who drew his will that the de- 
vise above quoted would be effectuai to carry out such purpose. The 
contention of the plaintiffs was that if this évidence was .^dmitted, it 
would show them to be the owners of the Ewing head-right certificate 
under the devise in the will of James Park, and eatablish their title 
to the lands located by Kerbey under that certificate. 

It is évident that the title of the plaintifl's to the relief prayed oy 
their bill dépends upon the admissibility of this évidence. The de- 
fendants object to the testimony. I am of opinion that the objection 
is well taken, and that the évidence should be excluded. 

It has been held by the suprême court of Texas that head-right cer- 
tificates, like that which it is alleged the testator owned, are personal 
and not real estate. Randon v. Barton, 4 Tex. 289 ; Johnson v. New- 
man, 43 Tes. 628; Porter v. Burnett, 60 Tex. 222. The offer of the 
plaintiffs is to show by extrinsio évidence the intention of the testator, 
in case the Ewing head-right certificate had not been located, to be- 
queath it to them in lieu of the land devised to them by his will; thus, 
by paroi évidence, changing a devise of land to a bequest of personal 
property. The admission of this évidence would, in my judgment, be 
in violation of the established rules of the law of évidence relating to 
the subject. The rules for the admission and exclusion of paroi évi- 
dence are the same in respect to wills as to contracts in writing gen- 
erally. Doe v. Martin, 4- Barn. & Adol. 771; Holsten v. Jumpson, 
4 Esp. 189; Brown v. Thorndike, 15 Pick. 4:00; Lancey v. Phœnix 
Ins. Co. 56 Me. 562; Cruise, Dig. (Greenl. Ed.) tit. 38, c. 9, §§ 1-15, 
inclusive; 2 Powell, Dev. (Jarman's Ed.) 5-11. They are the same 
in courts of equity as in courts of law. Bertie v. Falkland, 1 Salk. 
231;. Towes v. Moor, 2 Vern. 98; Bennet v. Davis, 2 P. Wms. 316; 
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Ware v. Cowles, 24 Ala. 446; Forsythe v. Kimball, 91 U. S. 291; 
Eunt V. White, 24 Tex. 643. 

The rule on the subject under considération bas been thus stated: 
"Paroi contemporaneous évidence is inadmissible to contradict or vary 
the terms of a valid written instrument." Adams v. Wordley, 1 Mees. 
& W. 379, 380 ; Boorman v. Jenkins, 12 Wend. 573 ; Lazare' s Ex'rs v. 
Peytavin, 4 Mart. (La.) 684; 1 Greenl. Ev. § 275. As applied to 
wills, the rule is thus stâted in 2 Powell, Dev. (Jarman's Ed.) 5-11 : 
"Extrinsic évidence is not admissible to alter, detract from, or add to 
the terms of a will, though it may be used to rebut a resulting trust 
attaching to a légal title created by it." 

The writing, if it be a contract, may be read in the light of the sur- 
rounding circumstanees in order more perfeotly to understand the 
meaning of the parties. If it be a will, the circumstanees under which 
the testator exeeuted it, or the state of bis property, his family, and 
the like may be shown in order to throw light upon his intention, as 
expressed by the words used in the will. 1 Greenl. Ev. 277; 2 Pow- 
ell, Dev, pp. 5-11, rule 8 ; Hunt v. White, 24 Tex. 643. But in both 
cases, as the writing is the only outward and visible expression of the 
meaning of the party or parties to it, no other words are to be added 
to it, or substituted for those used. "The duty of the court in such 
cases is to ascertain, not what the parties may hâve secretly intended 
as contradistinguished from what their words expressed, but what is 
the meaning of the words they hâve used." Greenl. Ev. § 277; Doe 
V. Gwillim, 5 Barn. & Adol. 122, 129; Doe v. Martin, 4 Barn. & Adol. 
771-786; Beaumont v, Field, 2 Chit. 275. 

In Hunt V. White, uhi supra, the rule was expressed, in substance, 
as follows: "The intent of the testator must be ascertained from the 
meaning of the words used in the will, and those words alone ; but 
extrinsic évidence is admissible of such facts and circumstanees as 
will enable the court to diseover the meaning attached by the testa- 
tor to the words used in the will, and to apply them to the partioular 
facts of the case. 

A distinguished writer lays down the rule of law upon this subject, 
as applicable to wills, as follows : 

" As the law requires wills, both of real and personal estate to be in writing, 
it cannot consistently with this doctrine permit paroi évidence to be adduced 
to contradict, add to, or explain the conten ts of such will ; and the principle of 
this rule evidently demands an inflexible adhérence to it, even when the con- 
séquence is the partial or total f allure of the teatator's intended disposition; 
for it would hâve been of little avail to require that a will ab origine should ba 
in writing, or to fence a testator round with a guard of attesting witnesses, if, 
when the written instrument failed to make a f ull and explicit disclosure of 
his scheme of disposition, its deflciencies might be supplied, or its inaccura- 
cies eorrected from extrinsic sources." 1 Jarm. Wills, 409. 

This exposition of the law is sustained by a large array of author- 
ities cited in the notes. This rule was applied by the suprême court 
of the United States in the case of Mackie v. Story, 93 U. S. 589. The 
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question in that case was whether the whole legacy bequeathed by a 
will to two brother3 accrued to Benjamin Story, tbe survivor, or 
whether one-half of it did so, leaving the deceased intestate as to the 
other half. On the trial the children of Henry G. Story offered paroi 
évidence to show the good will and affection of the deceased towârds 
him for the purpose of demonstrating the intention of the testator in 
the bequest. The court ruled that the évidence was properly rejected ; 
Mr. Justice BRADiiEY, who delivered the judgment of the court, re- 
marking: "The paper must speak for itself, and ita meaning and ef- 
fect be ascertained by the court." 

The rule is further illustrated and sustained by the following au- 
thorities: In Brown v. Selwin, Cas. t. Talb. 240, the testator be- 
queathed the residue of his personal estate to two persons, wbom he 
appointed his executors, and one of whom was indebted to him by 
bond. It was attempted to be proved by the évidence of the person 
who drew the will that he received the testator's written instructions 
to release the bond debt by tbe will, but that he ref used to do so under 
the impression that the appointment of the obliger to be one of the 
execu4;ors extinguished the debt. Lord Talbot held the évidence to 
be inadmissible, and his decree was aflûrmed on appeal by the house 
of lords. In Strode v. Lady Falkland, 3 Ch. Cas. 90, letters and oral 
déclarations of the testator being offered to prove the intention to in- 
clude a revision in the words "ail other, my lands, tenements, and 
hereditaments out of settlement," it was unanimously agreed that this 
kind of évidence could not be admitted, for that, where a will was 
doubtful and uncertain, it must receive its construction from the words 
of the will itself, and no paroi proof or déclaration ought to be admit- 
ted out of the will to ascertain it. So, in Mann v. Mann, 14: Johns. 
1, it was held that where a testator bequeathed to his wife "ail tbe 
rest, residue, and remainder of the moneys belonging to his estate at 
the time of his decease," the word "moneys" did not comprehend 
bonds, mortgages, or other choses in action, and that the déclarations 
of the testator to show a différent intent were inadmissible. In the 
case of Jackson v. Sill, 11 Johns. 201, G. devised as follows: "I give 
and bequeath to my beloved wife, for and during her widowhood, the 
farm which I now occupy, with the whole of the crops of every de- 
scription which may be thereon at the time of my death," etc., and 
after the remarriage or death of his wife, he devised the same to S. 
and his heirs. It was held that extrinsic or paroi évidence to show 
that the testator intended to devise the whole of his real estate at W., 
which included a farm of 90 acres in the tenure of B., under a lease 
from the testator for seven years, and that he gave sueh instructions 
to the attorney who drew the will, was inadmissible, there being no 
latent ambiguity in the will, but only a mistake. See, also, Wig. 
Wills, props. 5, 6, 7; Tucker v. Seaman's Aid Soc. 1 Metc. 188 ; Lord 
Walpole v. Earl of Cholmondeley, 7 Term. E. 138 ; Herrick v. Stover, 
n Wend. 580; Williams v. Crary, 4 Wend. 443; Ryerss v. Wheeler, 
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22 Wend, 148; Doe v. Hiscochs, 5 Mees. & W. 369; Miller v. Trav- 
ers, 8 Bing. 244; Okeden v. Clifden, 2 Euss. 309; Nourse v. Finch, 1 
Ves. Jr. 358; Selwood v. Mildmay, 3 Ves. Jr. 306; Cambridge v. Eoms, 
8 Ves. 22; Bengough v. Walker, 15 Ves. 514; Herbert v. /iek?, 16 Ves. 
485; BreiJ v. -Ri<7dere, Plow. 340; César v. C/îeîf, 7 Gill & J. 127; 
Andress \. Weller, 2 Green, Ch. 604, 608; Comstock v. Hadlyme, 8 
Conn. 254; Abercrombie v. Abercromhie, 27 Ala. 489. In the case 
last cited, it was declared: "There is no légal principle more firmly 
established, none that has received a more constant and uniform sup- 
port, than the rule which déclares that an omission in a written ,will 
cannot be supplied by paroi évidence." The authorities cited show 
the gênerai rule applicable to the admission of extrinsic évidence to 
aid in the construction of written instruments, and are conclusive 
against the admissibility of évidence to establish a bequest which the 
testator did not make, when the testimony offered only showed his in- 
tention to make it. 

But the plaintiffs contend that the devise to them of lands in Ellia 
county involves a latent ambiguity, and that the devise was in fact a 
bequest to them of the head-right certificate, and they insist on their 
right to introduce the évidence objected to, on the ground that it serves 
to remove the latent ambiguity, What is a latent ambiguity, is thus 
illustrated in Bac. Law Tracts, 99, 100: 

"If I grant my manor of S. to J. T. and his heirs, hère appeareth no ambi- 
guity at ail. But if tiie truth be that I bave the manors both of South S. and 
NorthS., thls ambiguity is matter of fact, and therefore it shall be holpen by 
averment whether of them it was that the party intended should pass. " 

So where a testator had two sons both baptized by the name of 
John, and, believing the elder son to be dead, devises his lands to his 
son John generally, and in fact the elder son was living, it was held 
that extrinsic évidence was admissible to remove the ambiguity and 
show which of the sons was intended to be the devisee. Lord Cheney's 
Case, 6 Eep. 686. The rule in respect to the admission of paroi évi- 
dence to remove a latent ambiguity is thus stated by Lord Abingbk, 
in Doe v. Hiscocks, 5 Mees. & W. 363 : 

" There is but one case in winch it appears to us that this sort of évidence 
of intention can properly be admitted, and that îs where the meaning of the 
testator's words is neither arabiguous nor obscure, and where the devise is on 
the face of it perfect and intelligible, but from some of the circumstances ad- 
mitted in proof an ambiguity arises as to which of two or more things, or 
which of two or more persons, each answering to the words of the will, the 
testator intended to express. " 

The case of Miller v. Travers is a leading case on this subject, and 
has always been regarded as of high authority. Tindal, the chief 
justice of the common pleas, and Lyndhurst, the chief baron of the 
exchequer, were called in to assist Brougham, the lord chancelier in 
the case. Their joint opinion was delivered by Tindal, the chief jus- 
tice, and is reported in 8 Bing., ubi supra. The case was this: The 
testator, by his will duly executed, devised "ail his freehold and real 
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estâtes whatsoever, situate in the county of Limerick and in the city of 
Limerick," to certain trustées therein named and their heirs. Ât the 
time of making the will he had no real estate in the county of Limerick, 
but he had a small real estate in the city of Limerick and considérable 
real estate in the county of Glare. The plaintiff concluded that he 
was at liberty to show by his paroi évidence that the real estate in the 
city of Limerick was inadéquate to meet the charges of the will, that 
the testator intended his estâtes in Clare also to pass under the 
same devise. He offered to prove by paroi that the estâtes in the 
county of Clare were devised to him in the draught of the will, that the 
draught was sent to a conveyancer to make certain altérations not 
affecting the estâtes in the county of Clare ; and that by mistake he 
erased the words "county of Clare," and that the testator afterwards 
executed the will without noticing the erasure. The court held that 
the évidence was inadmissible. In deliveriug judgment the chief jus- 
tice said that cases of latent ambiguity range themselves into two 
separate classes : 

"The flrst class ia when his description of the thing devised or of the aev- 
isee is clear upoii tlie face of the will, but upon the death of the testator it 
is found that there are more than que estate or subject-matter of devise, or 
more than one person, whose description follows out and fllls the words used 
in the will. ïhe other class of cases is that in which the description con- 
tained in the will of the thing intended to be devised, or of the person who is 
intended to take, is true in part, but not true in every particular." 

The court then proceeded as follows: 

"But the case now belore the court does not appear to fall within either of 
thèse distinctions. There are no words in the will which contains au imper- 
fect, or, indeed, any description of the estâtes in Clare. The présent case is 
rather one in which the plaintiff does not endeavor to apply the description 
contained in the will to the estâtes in Clare, but in order to make out such in- 
tention is compelled to introduce new words and a new description into the 
body of the will itself. * * * This, it is manifest, is not merely calling 
in the aid of extrinsic évidence to apply the intention of the testator, as it is 
to be coUected from the will itself, to the existing state of his property; it is 
calling in extrinsic évidence to introduce into the will an intention not ap- 
parent upon the face of the will itself. It is not simply removing a difliculty 
arising from a defeotive or mistaken description: it is making the will speak 
upon a subject on which it is altogetlier silent, and is, iu effect, fllling up a 
blank which the testator migbt liave left in his will. It amounts, in short, 
by the admission of paroi évidence, to the making of a new devise for the tes- 
tator which he is supposed to hâve omitted." 

Thèse extracts from this opinion are directly in point. There is 
no latent ambiguity in this case which falls under either of the classes 
mentioned by Chief Justice Tindal. The devise is of lands which, 
upon the face of the will, are well described. Now, if the testator 
had two tracts of land. answering equally well the description, this 
would raise a latent ambiguity, and it would be compétent by paroi 
évidence to show which of the two was meant. Or if he owned but 
one tract of land, which, in some respects, was truly described in the 
devise, but in other respects not, paroi évidence might be received to 
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remove the ambiguity of the description. But in this case it turns 
out that he bas no land at ail. There is, therefore, no ambiguity or 
imperfect description, but simply a mistake of tbe testator, wbo un- 
dertook to devise property of wbicti he supposed himself to be tbe 
owner, but was not. 

Tbe plaintifïs are claiming title under the will to a pièce of Per- 
sonal property ; namely, a bead-right certificate. There are not two 
head-right certificates to which the words of the wili equally apply, 
nor is the description of tbe certificate which the plaintiffa claim 
true in part and incorrect in part. The certificate is not referred 
to at ail in the will, in the remotest manner. But the plaintifïs 
offer to show by paroi évidence that tbe testator, if be had no land 
which fiiled the description contained in the devise, intended them 
to bave the certificate. This is not removing a latent ambiguity. 
In tbe language of Chief Justice Tindal, it amounts to the making 
of a new devise for the testator, which be is supposed to bave omit- 
ted. Its effect, if allowed, would be to show that the testator was 
mistaken in référence to the condition of bis property, and to intro- 
duce into the will words not used by bim, to obviate the conséquences 
of tbe mistake. In fact, the plaintifs, by the testimony offered, seek 
to introduce into the will an additional provision to the effect that 
if tbe head-right certificate purcbased by the testator of Ewing had 
not been located, then instead of near 1,500 acres of land in EUis 
county, the testator bequeatbed to the plaintiffs the head-right cer- 
tificate. This would not be tbe removing of an ambiguity for the 
purpose of giving effect to tbe will of the testator as he had written 
and executed it, but the making of another will for bim. If tbe 
testator desired to make any such disposition of the certificate, in 
case it had not been located, be sbould bave expressed bis désire by 
proper words in bis will, duly executed. But his will contains no de- 
vise of the certificate. The plaintiffs, under the pretext of removing 
a latent ambiguity, seek to establish such a devise for the testator 
by tbe testimony of witnesses, given 16 years after his death, to their 
recollection of the testator's verbal déclarations. I think this is a 
case for the enforcement of the rule which excludes paroi évidence 
to alter or add to the terms of a will. 

I am, therefore, of opinion that the évidence offered sbould be ex- 
cluded. Without its aid the plaintiffs show no ground for the relief 
prayed in their bill. It must therefore be dismissed, at their costs ; 
and it is so ordered. 

MoCoBMiOK, J., concurred. 
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Western Union Tel. Co, and others v, Baltimore & 0. Tel. Co. 

(Circuit Court, D. Indiana. 1885.) 

Telegeaph Companies — Exclusive Phivileges — Public Polict. 

A contract granting any perso n or company th« exclusive privilège to do 
telegraphing upon or along any railroad is contrary to public polioy, and void, 
This doctrine applied to Belt Kailroad & Btock-yards at Indianapolis. 

Application for Temporary Restraining Order. 

McDonald, Butler é Mason, for complainants. 

Harrison, Miller é Elam, for défendants. 

Woods, J. Upon the facts, as deduced from bill and answer, it 
seems to me that the contract between the plaintifs, in so far as it 
stipulâtes for an exclusive right on the part of the Western Union 
to do telegraphing business at and from the stock-yards, and espe- 
cially in and from "the principal ofSce" of the Union Eailroad Trans- 
fer & Stock-yard Company, is illégal as being against public policy. 
To say that the cases in which this doctrine lias been enunciated do 
uot apply, or that the doctrine itself does not apply, to a contract for 
an exclusive right in respect toa particular building, such as the one 
in question is shown to be, would, as it seems to me, be unreasona- 
ble. Of the particular rooms, or parts of the building, leased to it, 
the Western Union Telegraph Company is, of course, entitled to the 
exclusive occupation and use; but, in respect to other parts, or rooms, 
of which it acquired and attempted to acquire no use or right of pos- 
session, the effort to restriet or limit the uses to which they should be 
put by others in compétition with that company is clearly obnoxious 
to the doctrine, now well established, that an exclusive privilège to do 
telegraphing upon or along any railroad cannot be given to any per 
son or company. W. U. Tel. Co. v. Amer. W. Tel. Co. 9 Biss. 72 
W. U.Tel. Go. V. Burlington d S. W. Ry. Co. 3 McCrary, 130; S. C 
11 Fed. Ebp. 1; W. U, Tel. Co. v. Baltimore é 0. Tel. Co. 19 Fed 
Rep. 660; Peyisacola Tel. Co. v. W. U. Tel. Co. 96 U. S. 1; W. U, 
Tel. Co. v.Amer. U. Tel. Co. 65 Ga. 160; S. C. 38 Amer. Rep. 781; 
Eev. St. § 3964. 

If, therefore, there is any ground upon which the injunction prayed 
for oan issue, it must be because the défendant bas, without right 
previously acquired, entered upon the right of way and lands of the 
défendant, the Union Eailway, Transfer, etc., Co., and erected its pôles 
thereon. But of this wrong, if it be a wrong, for which an injunction 
might issue, the Western Union Telegraph Company, for the reason 
already stated, either by itself or jointly with its co-plaintiff, has no 
right to complain ; and in respect to its co-plaintiff the answer shows 
that its name as plaintiff has been used by the telegraph company 
under and by virtue of the provision to that effect in the contract be- 
tween the two companies, and that otherwise the suit is not prosecuted 



MAâKET NAT. BANK ^. HOFHKIUBB. 18 

at the instance or for the benefit of tiie Belt Eailroad & Stock-yard 
Company, but solely at the instance and for the benefit of the Western 
Union Telegraph Company. Even if, therefore, the Belt Railroad & 
Stock-yard Company, in a suit in its own name and for its own bene- 
fit, might enjoin such use of its land by the défendant until the right 
should be condemned and paid for, in accordance with the constitution 
of the state, the relief ought not to be granted in this action. 

Qacere, whether or not, as against the Belt Road & Stock-yard Com- 
pany, the Baltimore & Ohio Eailroad Company, under its lease, has 
not the implied right to carry a telegraph wire or wires into its office, 
in the building in question, for purposes incident to its own business ; 
and if so, to erect on the lands and right of way of that company the 
necessary pôles. If it had thèse rights, as I am inolined to believe it 
had, it could employ (as in fact it did employ) the défendant tele- 
graph company to do the work for it, and this would be a complète 
défense to the action as predicated upon the constitutional provision 
against the appropriation of property without compensation first duly 
assessed and paid, and leave the case to stand wholly upon the con- 
tract for an exclusive privilège, which, as we bave seen, cannot be 
permitted. 

The application for a temporary restraining order is therefore over- 
ruled. 



Maeket Nat. Bank and others v. Hofheimer and others. 
(Oireuit Gourt, E. D. Virginia. December, 1884.) 

1. ASSIGNMBNTS FOR BeNEFIT OP CrBDITORS— HoW FaR VALID. 

A,deedof assignmeat tnay be valid as to bonaflde debts which it secures, and 
void as to fietitious and frauduleut debts attempted to be secured thereby. 

2. Samb — Partnbkship Assignment. 

An insolvent partnership raalses a deed of assignment of specinc property to 
a trustée, which provides for the payment equally and without préférence of 
certain alleged creditors named in Scliedule A, with the amounts purporting 
to be due them, and provides that, af ter the paymeat in full of the ore<iH;Ors in 
Schedule Aof the amounts stated to be due tliem, certain creditorg in Scliedule 
B shall be paid the amounts therein stated to be due them. Held: (1) That 
the deed conveyed intégral amounts to a séries of integer creditors, and its pro- 
visions were several by the terms of the grant ; (2) that as it did not provide 
for the contingency of some of the debts in Schedule A being fietitious, which 
they in fact proved to be, the amounts which were intended for them were not 
disposed of by the deed, remained in the grantor as to attacking creditors, and 
were subject to their claims. 

à. Samr — Préférences — Construction of AssifjNMBNT, 

That deeds of assignment giving préférences are tobèconsfrued strictiy, and 
courts of equity will not interpolate phrases to carry out a possible intent to 
give préférences otherwise than as expressed. 

4. Samb— Setting Aside Assignment— Effect. 

That a successful attack by creditors upon a deed of assignaient does not en- 
large its opération as to those who claim under it. 
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6. Same— Atta(ïb:ing:Cubditob Entitlbd to Beneitt. 

Creditors attacking a deed of assignment and unearthîng a fraud intended 
to be consunimated thereby. are entitled to the rewards of their vigilance. 

6. SAMB— ViBGINIA KUIiE. 

Wallace v. Treakle, 27 Grat. 479, followed as to such attacking creditors. 

In Equity. 

Tunstall é Thom, for complaînants and petitioners. 

W. G. EUiott and Borland é Brooke, for défendants. 

Wm. H. White, for trustée. 

Hughes, J. The défendant firm, Hofheimer, Son & Co., of Norfolk, 
Virginia, executed a deed of assignment, dated the twenty-third of July, 
1883, to Théodore S. Garnett as trustée. They conveyed a stock of 
goods in a wholesalé shoe business which they had been oonducting in 
a double tenement, Nos. 84 and 86 Water street. They conveyed not 
only the goods then in their building, but their books, accounts, and 
choses in action to this trustée, who is also a défendant in this suit. 
The assignment was for the benefit— First, of certain persons described 
as creditors of the firm, enumerated in Schedule A annexed to the 
deed, who were to be paid in fuU, and whose claims aggregate |88,- 
714; and, second, of another set of creditors enumerated in Schedule 
B, whose claims aggregate $34,320, and who were to be paid after 
the creditors of Class A had been satisfied. The creditors upon Sched- 
ule A, and the debts acknowledged by the deed to be due them re- 
spectively, were as follows : 

Henshaw & Ce, .... 

Burruss, Son & Ce, ...... 

The Exchange Nat. Bank of Norfolk, 

Ottenburg Bros., .--.-. 

Kathan Metzger, - - - . - 

A. E. Jacobs, -.-... 

Isaac Gutman, 

Isaac Moritz, , - - - - . - 

Henrietta Samuels, - - - - - 

L. W. Koberts, ..... 

$88,714 81 

The property which was conveyed by the deed bas been sold and 
prooeeds collected, and has produced in cash the sum of $66,307, 

No other property was conveyed by this deed, and the deed did not 
purport to convey any other than the goods and choses in action that 
hâve been mentioned. The deed contained no clause for the con- 
tingent beuefit of any other creditors than those enumerated in Sched- 
ules A and B. It made no provision for a large number of creditors 
who were not embraced in either schedule ; none for the benefit of 
the three complainants, or the three petitioners in the suit, whose 
claims aggregate about $32,900, and are evidenced by negotiable 
notes. Fraud is not apparent on the face of the deed. It is con- 
ceded that the claims of ail the creditors named in the two sched- 
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ules are honajide, except of the four hereafter to be mentipned; and 
that the holders of the honafide claims, and the trustée, T. S. Gar- 
nett, had no notice of the fraud affecting the four exceptional claims. 

Soon after the exécution of the deed, a bill was filed in this court 
by Edward Henshaw & Co., a beneiiciary under it, against Hofheimer, 
Son & Co. and Garnett, trustée, on behalf of complainanta and of ail 
other creditors named in Schedules A and B, praying, among other 
things, that the trust should be administered under the supervision 
and control of this court. In that suit there were several consent 
decrees; among others one entered on November 26, 1883, making a 
distribution of a portion of funds in hand among the creditors of 
Class A. But there were excepted and withheld from this distribu- 
tion the sums that would hâve been due to Isaac Gutman, Isaac Mo- 
ritz, Henrietta Samuels, and L. W. Eoberts, the aggregate of whose 
claims acknowledged and provided for by the deed was $42,024; and 
whose dividends, withheld by the deeree, would hâve been about $31,- 
209 in amount. To the deeree of partial distribution entered in the 
suit brought by Henshaw & Co., just mentioned, the complainants in 
the présent suit, by their counsel, consented. 

The dividends of thèse four persons — Gutman, Moritz, Samuels, 
and Eoberts — were withheld in conséquence of the filing of the bill in 
the présent suit. This bill charges that the deed of assignment under 
considération was fraudulent in respect to the debts, or pretended 
debts, for which it provided in favor of those four persons, and was, 
as to those debts, a deed to hinder, delay, and defraud creditors. The 
suit was brought under section 2 of chapter 175 of the Code of Vir- 
ginia, which authorizes creditors at large to bring suits in equity just 
as creditors by deeree or judgment may do in other jurisdictions. 
The bill makes Gutman, Moritz, Samuels, and Roberts parties défend- 
ant. Thèse persons hâve answered, and in their answers admitted 
of record that the debts were not due to them, and waive ail claim 
under the deed. Among the agreed facts in this case is the conces- 
sion that the deed was, as to the four exceptional claims, fraudulent; 
that thèse four persons were parties to the fraudulent intent; and 
that the deed was made to hinder, delay, and defraud creditors. 

None of the creditors of Hofheimer, Son & Co., mentioned in the 
Scheduleg A and B, hâve made assault upon the deed on the ground 
of the latent fraud which it contained. They ail claim under it, and 
none of them hâve repudiated it. Nor has any other creditor of this 
défendant firm assailed the deed, except the three complainants and 
the three petitioners in this suit. The fraud of the deed was detected 
and has been unearthed and assailed in court by them alone, so far 
as the proofs and pleadings in this cause speak upon the subject. 

The complainants in this cause contend that, having by their vigi- 
lance, and at their own cost and risk, saved from distribution in pay- 
ment of fictitious debts, the fund now in the hands of the trustée 
amounting, I believe, to a principal of $31,209, thèy are entitled to 
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receive this fund, which is the fruit of their labor ; and that the cred- 
itors in Schedule A, whose claims were bona fide are entitled to re- 
ceive no more than they would hâve done if the four fraudulent 
claims had been valid; and that the creditors in Schedule B can take, 
as against oomplainants no other sui'plus than such as would hâve 
accrued to them if ail the debts in Schedule A had been valid, and, 
as such, satisfied in fuU. 

On the principle, id certum est quod reddi certum potest, I consider 
that, as the value of the property conveyed by Hofheimer, Son & Co. 
is now known to be $66,307, or only about 74|- per cent, of the debts 
named in Schedule A alone, the deed of July, 1883, in effect and re- 
Bult provided that the fund arising from the property conveyed should 
bo paid as foUows, namely, (I use approximate amounts merely for 
illustration :) 

To HeBshaw & Co., - Î19,262 

Exchange Nat. Bank, ...... 7,460 

Burruss, Son, & Co., .--..-- 4,766 
Ottenburg Bros., - - - - - - - 2,848 

N. Metzger, ...-.--- 558 

A. E. Jacobs, ...-..- 74 

I. Gutman, ....-..- 11,650 

I. Moritz, - - - -, - - - - 9,323 

H. Sainuels, ...----- 7,01^ 

L. W. Roberts, - - - - - - - 3,362 

$66,307 

If the incapacity of the fund to pay ofï thèse creditors of Class A 
had been known when the deed was executed, the provisions as to the 
contingent payment of the creditors in Schedule B would bave been 
omitted; or, if inserted, would hâve been nugatory. 

The deed conveyed intégral amounts to a séries of integer crédit- 
ors. It was several by the terma of the grant. It did not provide 
for the contingency of some of the debts of Class A turning out per 
fas aut nefas to be nil. It did not provide that, if any of thèse debts 
in Schedule A should prove to be fictitious, then the fund arising 
from the non-payment of them should go, first to the creditors of 
Class A, and the residue, after paying thèse, to the creditors of Class 
B. The deed was silent as to such a fund. It cannot be made to 
provide for such a fund, except by the interpolation into ft of words 
that are now wanting, and are necessary for the purpose. This fund 
was not in its contemplation, and is a casus omissus. Being silent 
as to this fund, the deed made no disposition whatever of it, as against 
assailing creditors. Not being disposed of at ail by the deed, the 
fund remained in the grantors unassigned, and subject to the claims 
of any creditors of Hofheimer, Son & Co.,who should pursiie it; the 
most vigilant in the pursuit obtaining priority of right over it, ac- 
cording to the degree of their vigilance. It is useless to refer to au- 
thorities to show that a deed of assignment may be valid as to bona 
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fide debts which it secures, and void as to fraudaient debts. See 
Billups V. Sears, 5 Grat. 31, decided in 1848. See, also, as to other 
states, Harris v. De Graffenreid, 11 Ired. 89; Anderson v. Hooks, 9 
Ala. 704; Troustine v. Lask, 4 Baxt. (Tenn.) 162. 

Much learning and ability were displayed at bar in discussing this 
feature in the deed of Hofheimer, Son & Go. Many collatéral prin- 
ciples of law incidentally relating to this feature hâve been ably 
presented and elueidated. I do not feel called upon to review thèse 
arguments, and the authorities cited in support of them, by learned 
counsel. This deed conveyed spécifie property, for the payment of 
several debts particularly described, in equal ratio. It provides that 
the amounts "set down opposite the several names in said Schedule 
A are to be paid equally and in fuU, without priority one above the 
other." Some of the debts were fictitious; and, as already said, the 
deed made no provision for the fund released from the payment of 
them. Does it require reasoning or authority to prove that the deed 
failed to make conveyance at ail of that fund ? We cannot interpo- 
late omitted clauses in a deed, to suit the developments of a transac- 
tion like that of this défendant firm. Deeda of préférence are to be 
construed strictly. They are in conflict with that prime and favorite 
maxim of chancery courts that "equality is equity." When they 
fail to make conveyance of property to creditors intended to be pre- 
ferred over others, it is neither the duty nor disposition of the courts 
to supply, by construction, phrases necessary to effect their purpose 
If express and appropriate langnage is wanting in them for such pur 
pose, then the grant fails and falls. 

Authority is not wanting for the propositions of law thus announced 
See Smith v. Post, 3 Thomp. & G. (Sup. Gt. N. Y.) 647; Prince v 
Shepard, 9 Pick. ISi; Green v. Morse, 4 Barb. (Sup. Ct. N. Y.) 344^ 
345; Tate v. Liggat, 2 Leigh, 106. In the case of Prince v. Skep 
ard, Gbief Justice Parker said: "We also consider this deed as ca 
pable of being construed as a several conveyance to each of the 
grantees in proportion to bis debt." The learned judge was com- 
menting on a deed in which the Princes had, by deed of assignment, 
secured a debt which was bonajide, and had also secured a debt to 
one Hodges, which was fictitious and fraudulent, as in the case at bar. 
The chief justice continued: "The attaching offieer had a rightto at- 
tach, as belonging to the debtors, so much of the property as was 
fraudulently assigned to Hodges, that being still, in regard to the cred- 
itors, left in the Princes," etc. As showing that in the event of a 
grant in favor of a fraudulent and fictitious claim being embodied in 
a deed it is no grant at ail, the property pretended to be conveyed re- 
maining in the grantor as absolutely as if no deed had been made, 
see Prince v. Shepard, supra; Shipe v. liepass, 28 Grat. 729; Boyn- 
ton V. Mci^eal, 31 Grat. 462; Cox v. Wilder, 2 Dill. 45. 

It being clear that the quotas of the fund in the hands of the 
trustée dedicated to fictitious debts were not assigned at ail as against 
v.23F,no.l— 2 
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ûssailing éreditors, but were "left in" the HofheimGrs, and the com- 
plainants in their suit having established a lien upon it from the fil- 
ing of their bill, the fund so intercepted by this suit must be disposed 
of in accordance with the rules laid down by the Virginia suprême 
court of appeals in Wallace v. Treakle, 27 Grat. 479. I will so de- 
cree. 



Hynes, by her Guardian ad litem, v. Chicago, M. & St. P. Et. Ce' 

{Circuit Court, D. Minnesota. February 14, 1885.) 

1. Practicb in Circuit Court— Motion pou New Tbial— Sbttlkd Oasb. 

As no writ of error lies to the action of a circuit court in granting or over- 
ruling a motion for a new trial, and the only use of a case settled or stated in 
the State court is to prépare the case for review in an appellate court, a motion 
for a new trial may be heard in the circuit court without such settled case. 

2. Samb — Akoument bkfokb Circuit Justice at Washington — JuDanEST, 

WHBN KbNDBRBD. 

Although a circuit justice who has tried a case while on the circuit may 
hear argument on a motion for a new trial in Washington, he cannot there, 
■without consent of the parties, render a judgment setting aside the one entered 
in the circuit court, but the motion may le continued from time to time until 
he can attend the court and make the necessary order. 

3. Same— Verdict— Evidence— CoNTBiBUTORY Négligence. 

Evidence of contributory négligence fieîd sufflcient to justify setting aside 
verdict for plaintill. 

Motion for a Nevf Trial. 

O'Brien, Eller d O'Brien, and I. !• . D. Heard, for plaintiff. 

J. W. Cary, W. H. Norris, and D. S. Wagg, for défendant. 

MiLLEE, Justice. On this motion I am aided by libéral briefs of 
counsel on both sides. The case was tried before me at St. Paul in 
July, 1884, and judgment rendered on a verdict in favor of the plain- 
tiff. An order was made under section 987 of the United States Ee- 
vised Statutes, giving the défendant 42 days to file a pétition for a new 
trial, which has been done. Neither party took any exceptions to the 
raling of the court on the trial, and I am quite sure that no injustice 
was done the défendant in the course of the court. The question to 
be considered now is whether the verdict and judgment should be set 
aside because the former is not sufficiently supported by the évidence. 
Two questions of fact were eontroverted before the jury, viz., was 
the injury to plaintiff the resuit of the négligence of defendant's serv- 
ants in charge of a car which struck the sleigh in which plaintiff was 
Crossing the track of défendant ? and if this is established, were plain- 
tiff and those in charge of the sleigh guilty of such contributory nég- 
ligence as would defeat the right to recover? As regards the first 
of thèse, while the évidence of the plaintiff was rather weak, there 

iReported by Robertson Howard, Esq., of the St. Paul Bar. 
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was enough of it to forbid me to set aside the verdict on that ground. 
In regard to the second ground, I think the évidence was very strong, 
and very little to coutradict it. It would serve no useful purpose hère 
to go over it, as I recollect it ; and my impression is clear, fuU, and 
strong now as it was then that the contributory négligence on the part 
of those in charge of the sleigh was f uUy established ; that with any 
care, — ^I will not say reasonable care, but with any care which a pru- 
dent person would hâve practiced in crossing the railroad track at that 
time and place, — no collision would hâve happened. For this reason 
I am of the opinion that a new trial should be granted. 

It is objected by counsel for plaintiflf that this motion can only be 
heard upon a case settled, or stated according to the state practice. 
That rule, however, is established as a means of preparing for a re- 
view of the action of the trial court on the motion in some appellate 
court. In the courts of the United States no writ of error lies to the 
action of a court in granting or overruling a motion for a new trial. 
Such a statement is therefore useless. Mr. Heard objecta to this mo- 
tion being heard upon an affidavit upon the part of défendant setting 
out the évidence. I think this wholly immaterial, and hâve not read 
the affidavit, and do not need anything to remind me of what took 
place at the trial. 

The counsel for plaintifï objects to a hearing of the motion at Wash- 
ington city, and says while he files a brief he does not waive the ob- 
jection, I do not deem it important where the argument of the case 
is heard. The effect of it upon the mind of the judge is not likely 
to be modified by that circumstance. But I do agrée that I hâve 
no right, sitting hère in Washington, to render a judgment setting 
aside the one already entered in this case. This bas been often done 
by consent and agreement of counsel; and without such agreement I 
think my order made hère would be of no force. Bat I see nothing to 
hinder the district judge or the circuit judge, or both, sitting in that 
court from adopting my views, if they believe them to be correct ; or 
with the aid of thèse views hearing the case on the motion, and mak- 
ing such order there in term-time as they think right to make. If none 
of thèse methods can be adopted, the motion for a new trial can be 
continued from time to time until I can attend the court and make 
the necessary order. I return the papers in the case, with this opin- 
ion, to the office of the clerk of the circuit court. 
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BoGHBB and others ». Peescott and others. 
{Oircuit Court, W. D. Tennessee. February 21, 1885.) 

1. CoNSTiTOTioNAL Law— Statutb -with Dbfbctitb Titlb— Tbnnbssbb Act of 

1873, Ch. 118; Constitution of 1870, Art. 2, i 17— Tax Sales. 

A tax sale under the Tennessee act of 1873, c. 118, for the assessment and col- 
lection of taxes, 13 void, because the act conlains législation not expressed in 
its title, relating to state and county taxation, in vvàich the subject of munic- 
ipal taxation ia not properly included. 

2. Bamb Stjbject — Tennessbk Oodb, § 612 bt seq. 

A proceeding to sell land for taxes, under the unconstitutional act of 1873, 
cannot be sustained as a proceeding under the Code, (sections 612 et seg.,) be- 
cause tlie two metliods of procédure for the saleof lands for taxes are radically 
différent. 

In Ejectment. 

W. M. Randolpk, for plaintiffs. 

W. S. Flippin, for défendants. 

Hammond, J. The défendants claim to hâve purchased the plain- 
tiffs land at a tax sale, made under the act of the gênerai assembly of 
the state of Tennessee of March 25, 1873, c. 118, entitled "An act to 
provide more just and équitable laws for the assessment and collection 
of revenue for state and county purposes, and to repeal ail laws now 
in force whereby revenue is collected from the assessment of real es- 
tate, Personal property, privilèges, and poils." On the authority of 
the case of Knoxville v. Lewis, 12 Lea, 180, the foregoing act must 
be pronounced unconstitutional, because it violâtes article 2, § 17, of 
the constitution of the state, whioh provides as follows: "No bill 
shall become a law which embraces more than one subject, that sub- 
ject to be expressed in its title. Ail acts which repeal, revive, or 
amend former laws shall recite in their caption, or otherwise, the 
title or substance of the law repealed, revived, or amended." Const. 
1870, art. 2, § 17. That case declared unconstitutional an act of the 
gênerai assembly of April 7, 1881, (chapter 171,) with precisely the 
same title as the act of 1873, because its section 50 related to mu- 
nicipal revenues, while no référence was made to that subject in the 
title. The same infirmity exists in this act of 1873, which, in section 
81, legislates on the subject of municipal revenues under the very 
same title as the other. No two cases could be more' alike, for any 
différence between the two acts in the eharacter of the législation on 
the subject of municipal revenue is wholly immaterial. The infirmity 
does not dépend on the distinctive features of the eccentric législa- 
tion, but its subject matter. Any législation concerning municipal 
revenues, under the title above quoted, must be, according to that 
décision of the suprême court of the state, — which is binding on us, 
whalever we may think of it, — sufficient to avoid the whole act as ob- 
noxious to the constitution. State v. McCann, 4 Lea, 1; Murphy v. 
State, 9 Lea, 373, 379. 
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It is too plain for any argument that a tax title, acquîred by a sale 
in pursuànce of this act of 1873, cannot be supported as a sale held 
in tfonformity to the provisions of the previously existing tax law& 
found in the Code, (T. & S. Ed.) §§ 612 et seq. The act of 1873 was 
intended to be a radical change of the mode of selling lands for taxes, 
and it is vain to seek to support the défendants' title by the former 
acts, which were in no sensé complied with, nor intended to be, in 
making the sale. 

It is not necessary to décide any other question argued. The tax 
deed of the défendants cannot stand if the act under which the pro- 
ceeding took place is void. The case having been submitted without 
a jury, there must be a judgment for the plaintifs. So ordered. 



CiTizENs' Bank v. Bbooks. 
(Circuit Court, D. Vermont. October Term, 1884.) 

1. Action on Judgment Obtainkd in Anothbr State— Authoeitt dp Attok- 

NBT TO ApPBAB FOR DEFENDANT. 

In an action In a circuit court on a judgment obtained in another state, the 
record of the appearance of attorneys of the court for the défendant is not con- 
clusive upon him, and he maj show that they liad no authority to act in his 
behalf. 

2. Samb — Rendition dp Personal Judgment — Knowledge of Dépendant — 

Taking Deposition^Paying Coctnsel. 

Taking the déposition of a défendant, who is a citizen of another state, by 
the plaintiff, in an action under the Kansas statute to enforce the liability ot 
stockholders,will not render the judgment obtained personallybindingonsuch 
defenda.nt, although he contributed to the common défense afterwards by fur- 
nishing funds to pay counsel. 

3. Practioe^Rendition op Judgment— Dbath of Dépendant. 

When the whole case is in the hands of the court, and before its décision is 
rendered the défendant dies, a judgment may he entered as of the day in the 
term when the last of the évidence was submitted. 

At Law. 

Martin é Eddy, for plaintiff. 

Harkins é Stoddard, for défendant. 

Wheeler, J. This is an action of debt on a judgment recovered 
in the circuit court of the United States for the district of Kansas for 
$9,337.16 damages, and $108.30 costs. The défendant bas pleaded 
iive pleas, in the last of which he allèges that he was not a citizen of 
Kansas, nor in Kansas, at the time of the commencement of that 
action, nor at any time afterwards; that no process in it was ever 
served upon him ; that he never authorized or employed any attorney 
or other person to appear for him and in his behalf, nor authorized 
or empowered any person to employ or procure an attorney or other 
person to appear for him and in his behalf, and that no attorney or 
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other person ever had any authority to appear for him and in his be- 
lialf in that suit; and that he never entered his appearance therein 
in person. To this plea the plaintiff replies that the défendant Jbad 
knowledge of the commencement and pendency of the suit, and did 
by his agents procure attorneya of the court there to appear for him 
and in his behalf in that cause, and that he did, by those attorneys, 
voluntarily appear in said cause and défend it, and after the judg- 
ment had been rendered, he paid the attorneys for their appearance 
in the cause and for defending it, and ratified and confirmed their 
appearance in and défense of it. The défendant traversed this repli- 
cation, and issue to the country is joined upon it. The other plead- 
ings are disposed of in such manner as to leave this one for trial, 
and it is tried by the court upon waiver in writing of a jury. The 
record shows service by attachment of property of the défendant as a 
non-resident of Kansas only, and an appearance and answer for the 
défendant by the attorneys named in the replication. The plaintiff 
claims that the record of the appearance in the cause of attorneys of 
the court for the défendant is conclusive of their right to appear for 
him, and that évidence to the contrary should not be considered. 
There are cases which perhaps go to this length. Mills v. Duryee, 
7 Cranch, 481; Lapham v. Briggs, 27 Vt. 26. But it is now well 
settled in the courts of the United States that want of jurisdiction 
to bind the person may be shown in an action upon the judgment 
against the person. Thompson v. Whitman, 18 Wall. 457 ; Knowles 
V. Gas-light Co. 19 Wall, 58; Hall v. Lanning, 91 U. S. 160; Gra- 
ham V. Spencer, 14 Fed. Eep. 603. The fact that the attorneys en- 
tered an appearance for the défendant is, perhaps, conclusively shown 
by the record, but that they had authority in fact, or any more than 
that they assumed to hâve authority, is not shown at ail by it. The 
presumption that ail was rightly done arising from their being oflS- 
cers of the court, is admitted to, and doubtless does, cast the burden 
upon the défendant of showing that the appearance was without his 
authority. The défendant testifies distinctly that he never employed, 
nor authorized the employment of any attorney to appear for him 
in the case, and there is no proof that he ever did. Three attorneys 
appeared ; one at first, and two others afterwards. The testimony of 
the last two shows that they were engaged by the first, and he is dead, 
and nothing is produced to show that the défendant ever had any 
communication with him. A déposition of the défendant was taken 
by the plaintiff in Vermont, where the défendant resided, on notice 
accepted by the attorneys in Kansas, and filed in that cause, in which 
it is stated that the déponent "is the défendant" in the cause. After 
the judgment was rendered the attorneys telegraphed to the défen- 
dant: "Simonds writes refusing to be responsible for fées. Are we 
to be paid for services, and by whom? Answer definitely, quick." 
He answered: "We expect to pay our cpunsel." In a few days he 
sent $300 for tbem. 
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The plaintiff relies upon this to sustain the allégation of the repli- 
cation that he knew of the suit, and of the employment and appear- 
ance of the attorneys in it, and ratified their doings, and paid them 
for their services. The substance of the replieation is that he volun- 
tarily submitted himself to the jurisdiction of the court, and that the 
cause was thereupon tried. 

If he was heard there upon the trial he bas no right to be heard 
again upon the questions involved except upon appeal, but is bound. 
That he had notice of the suit, however full and formai, out of the 
jurisdiction would not bind him. He could not be compelled to ap- 
pear by any thing done without the jiirisdiction. Bïschoff v. Wethered, 
9 Wall. 812. Therefore taking his déposition would not bind him. 
The other party had the right to take it in order to obtain a judg- 
ment to bind the property attached, but he could not be made a party 
personally in that manner; if he could, the jurisdiction of courts could 
be extended without their territorial limits by merely resorting to that 
proceeding. 

The suit was founded upon an alleged liability of the Adams bank, 
a state bank of Kansaa, of which the défendant and Simonds men- 
tioned in the telegram and others were stockholders, to the plaintiff, 
and a statute of Kansas making stockholders personally liable on 
the dissolution of the corporation. The statute also provided for con- 
tribution between stockholders when any were made to pay. Comp. 
Laws Kan. 233, § 44. The défendant testifies that he understood 
that there was litigation going on in Kansas in respect to the liability 
of the Adams bank to the plaintiff, but not that it was against him per- 
sonally, and that some of the other stockholders were defending it, 
and that the telegram referred to that litigation; and he testifies that 
the money which he sent was contributed by other stockholders resid- 
ing near him as well as himself, and sent to one of those whom he 
understood to be defending to aid in paying the attorneys, and not to 
the attorneys as his attorneys. No one is called to contradict this 
testimony, and there is nothing opposed to its correctness unless the 
circumstances contradict it. 

From the circumstances it is apparent enough that the other stock- 
holders, or some of them, employed the attorneys to appear and dé- 
fend this case on account of their interest in the resuit; and from 
his testimony, that he did not know that his personal liability was 
being passed upon, although he knew that what might affect him ul- 
timately was involved. Although he knew of, and was willing to and 
did contribute to, the common défense, he does not appear to hâve 
in any way ratified or confirmed the submission of his personal lia- 
bility to the judgment of the court. As the plaintiff had, and was 
entitled to, no proceedings to compel his personal appearance, it 
could not be had without he knowingly and voluntarily yielded it, 
and he could not ratify the assumption of others to appear and sub- 
mit his case for him without knowledge of what they had assumed 
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to do for him. This is not intended to imply that what was done 
■without juriadiction over his person could be made binding upon him 
by any ratification after the judgraent. Jurisdiction over the person 
at the time of the judgment is necessary to its validity as a personal 
judgment. A défendant might probably compensate any one who 
had, without his knowledge, undertaken the défense of a suit against 
him whieh might bind his property and failed, and not subject him- 
self to the conséquences of making the judgment bind him personally, 
■when before it would only bind his property. The issue joined upon 
the replication to the fifth plea is found for the défendant. 

The testimony in the case was closed on February 5th, except that 
there was reserved to the plaintifï the privilège of having the testi- 
mony of a witness who was sick and unable to attend, taken by the 
court at the résidence of the witness on the next day, to the same effect 
in ail respects, by consent of the parties, as if taken in court on that 
day. The death of the défendant was suggested on the opening of 
court the next day as having taken place after adjournment on the 
evening before. The plaintifï objected to anything further being 
done, but waived the taking of the testimony of that witness. The 
whole case was in the hands of the court during the life of the défend- 
ant. The arguments of counsel are in aid of its considération. 

In Brôas v, Mersereau, 18 Wend. 653, a verdict was taken after 
the death of the party. In Trelawny v. Bishop of Winchester, 1 Burr. 
219, judgment was rendered as of a time prior to the death, which oc- 
curred while the case was pending for argument. This was a com- 
mon proceeding in the English courts from early times. Bac. Abr. 
"Abatement," F. And it is said by Metoalf, J., in Springfield v. Wor- 
cester, 2 Cush. 52, to be the oommon course when an action which 
would fail by the death of either party before judgment is continued 
for argument or advisement, whether there bas been a verdict or de- 
murrer or agreed statementof facts, and one of the parties afterwards 
dies, to enter judgment as of a former term. This is ail in the same 
term, and it seems proper that the case should be argued, considered, 
and judgment rendered as of the day in the term when the last of the 
évidence was submitted. 

Judgment for défendant as of February 5th. 
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Mealey V. Metropolitan Life Ins. Co. 

[Circuit Court, D. Rhode Island. February 26, 1885.) 

Peacticb— Motion to File Instuoments Plbadbd in Défense in Clbbk's Of- 
fice— Pub. St. K. I. c. 214, 5 45. 

In an action on a policy of life insurance défendant flled several pleas, set- 
ting Dut that the statemeiits and answera to certain questions contained in tlie 
application and médical examination which formed part of the contract of in- 
surance, were untrue, and specifj'ing the particularstatements so alleged to be 
uatrue, and making profert of the application and médical examination. Plain- 
tilï moved for an order on défendant to file the application and médical exam- 
ination in the clerk's office. Hdd, that the motion could not be granted. 

Motion for Production and Filing of Certain Papers. 

W. F. Angell and C. BracUey, for plaintifif. 

W. O, Roelker, for défendant. 

Caepbnter, J. This is an action on a policy of life insuranoe ; and 
the défendant files several pleas setting out that the statements and 
answers to certain questions contained in the application and médi- 
cal examination, which form part of the contract of insurance, are 
untrue, and specifying the particular statements so alleged to be un- 
true, and making profert of the application and médical examination. 
The plaintiff now moves for an order on the défendant to file the ap- 
plication and médical examination in the clerk's office. The motion 
is not properly framed as a demand of oyer, since the order granting 
oyer would provide only that the plaintiff hâve a copy of the instru- 
ment, and not that the original instrument be put on file. The mo- 
tion has, however, been argued as though it were a proper demand 
of oyer, and in that light I hâve considered it. In the first place, it 
is to be noted that the plea does not show that the agreement is un- 
der seal, and,,con8equently, profert was unnecessary, and oyer cannot 
be demanded. The authorities cited by the défendant abundantly sus- 
tain this position. 1 Chit. PJ. *430, *431; Sneed v. Wister, 8 Wheat. 
690. Indeed, the order hère asked seems to be prohibited by implied 
exclusion, by the twenty-third law rule for this circuit, which reada 
as follows : 

"Oyer of ail spesialties declared on may be had on motion at the return 
term, but not afterwards, unlesa by spécial order of court, on aiBdavit o£ 
spécial cause." 

It was, however, the practice of the English courts, and is the 
praetice with us, in cases where oyer is not demandable, but in which 
the court can see that a knowledge of the instrument in question is 
proper and necessary for either party, to make an order that he hâve 
a copy. But in the practice of the courts of Ehode Island, which ia 
foUowed by this court, the proceeding to be taken in order to obtain 
an order of this kind is prescribed by the law of the state in Pub. St. 
c. 214, § 45, which is as follows: 

Whenever either party to any proceeding at law or equity in the suprême 
court, or to any proceeding at law in the court of common pleas, shall set 



8Ç FEDEBAIi EBPOETER. 

forth in writing, under oath, upon his knowledge or belief , tliat the opposite 
party is in the possession or control of somedocumentto wMch the applicant 
is entitled, such court or a justice may order such opposite party, or if the 
same be a body corporate, then some offlcer thereof, to make answer on oath 
at or before a time to be flxed in said order, as to what document lie so has 
relating to the matter in dispute between the parties, or what he knows as to 
the custody of such document, and if in his possession or control, whether he 
objects to the production of the same and the grounds of such objection; and 
therelipon such court or justice may require the production of said document, 
or may compel the party having the same in his possession or control to 
allûw the applicant to inspect the same, and, if necessary, to take examined 
copies of the same; and may make such further order thereon as shall be just^ 

Thîs présent motion is not framed in accordance with the statute, 
and it must be dismissed. 



In re Account of District Attoeney.* 

(District Court, £J. D. Missouri. January 30, 1885.) 

District Attobnby's Fées— Section 838, Rev. St., Cottstiîued. 

Bxpenseg and services of district attorneys, in examinlng revenue reports upon 
■which no actions are thereafter instituted, fall within the rule for compensa- 
tion presoribed by section 838 of the Eevised Statutes. 

William H. Bliss, U. S. Dist. Atty., per se, 

Teeat, J. An account of the United States district attorney is pre- 
sented for the certificate of the judge, under section 838, as to certain 
cases enumeratéd. Under section 824 his fées in most cases beeome 
certain, as the court records show them ; yet there are many concerning 
which évidence dehors the court records are necessary, viz., présence 
before commissioners, travel, etc. It is important to look at the dates 
of the statutes, so that the imperfections or mischiefs to which later 
statutes are aimed may f urnish guides for interprétation. Under sec- 
tion 824 (looking to the dates of the acts consolidated) the district 
attorney was allowed fées only in cases actually instituted in this 
court, or with respect to proceedings before United States commis- 
sioners, and attendant travel. It became apparent to this court, 
years ago, that such proceedings before United States commissioners 
were liable to abuse, involving injury to parties proceeded against, 
and instituted, it might be, to give fées to deputy-marshals and com- 
missioners, and involving unnecessary fées and traveling expenses for 
the district attorney. Henee the following riile of court was made, 
and later the proper department suggested a like rule for ail United 
States courts: 

In every criminal proceeding before a United States commissioner, he shall, 
before issuing subpœnas for the hearing of the case, cause the proper United 
States district attorney to be informed thereof, and await a reasonable time 

X Keported by Benj. F. Eex, Esq., of the St. Louis bar. 
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hls action with référence thereto ; and when the cominissioner has disposed 
of the case he shall cause the original complaint, together with abrief state- 
ment of his action thereiinder, and the original recognizance, if any, and copy 
oif the comoiitment or mittimus, duly certified, to be promptly flled in the 
clerk's office of the pi-oper United States court; and before taking bail, when 
the prisoner is held for the action of a grand jury, the commissioner should 
cause notice of the time and place for hearing the application for bail to be 
given to the district attorney. 

In the ordinary administration of the law, when complaints were 
made, the district attorney was bound to aot thereunder, by refusing 
to proceed thereon, or by cansing examination to be had before com- 
missioners, etc. If he was of opinion that the complaint was ground- 
lesB, it was his duty to proceed no further. It is true, that a large 
measure of responsibility was thus cast upon him, yet, as he repre- 
sented the government that prosecutes offenses, and never prosecutes 
the innocent, the duty to détermine when complaints were frivolous, 
or otherwise, rested primarily with him. Were uot this so, he would 
make, through his oiEce, the government the agent of private malice 
or of blackmail. There must be, in the very nature of judicial admin- 
istration, a preparatory examination by the district attorneys as to 
private complaints; otherwise, the innocent as well as the guilty would 
be alike confounded by indiscriminate prosecutions, at the instigation 
of those who hâve only peraonal ends to subserve, ks the law then 
stood, and now stands, the accused, however wronged, pays his owu 
costs and expenses; so that it often happens that the innocent, when 
acquitted, suffer more than the guilty. Such a condition of affairs 
caused this and other courts to exact careful scrutiny from district 
attorneys prier to the prosecution before commissioners or the court. 
But under the revenue Systems collectors undertook to discriminate in 
cases of violations of law, and on their judgment reported or refused 
to report alleged offenses. They made tbemselves thereby judges, in 
a modifled sensé, of such offenses. Congress eut up (section 838) 
such arbitrary power or conduct, by requiring ail such matters to be 
reported to the district attorney. On the ineoming of such reporta 
it was made the duty of the district attorney to examine the same, 
and institute proper proceedings in court, "unless upon inquiry and 
examination he shall décide that such proceedings cannot probably be sus- 
tained, or that the ends of public justice do net require that such pro- 
ceedings be instituted." 

This statutory rule sought to enforce elemental prineiples, coupled 
with an obligation upon revenue oiïicers to report to the district at- 
torney. It is obvious that if the district attorney, in order to accu- 
mulate fées, caused judicial proceedings to be instituted on every re- 
port 80 made, not he alone, but other officers, would devour the gov- 
ernment, or the accused, with useless costs and expenses ; hence the 
wise provision of section 838, viz. : 

"And for the expenses incurred and services rendered in ail such cases, 
fwhere it was decided not to bring suits,] the district attorney shall receiva 
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and be paid f rom the treasury such sum as the secretary of the tieasury shall 
deem just and reasonable, upon the certiflcate of the judge before whom such 
cases are tried or disposed of . " 

Eesting upon an extremely narrow and technical construction of the 
words last quoted, it is said that the treasury départaient has ruled 
that the provisions of this section apply only to cases actually insti- 
tuted, thereby defeating the broad purpose and just ends sought to 
be obtained by the statute. There was no need of a new statute to 
give the district attorney fées in cases instituted ; but there was need 
of compelliug him to bring no suits until full examination first had 
in his office. If suits were to be brought on ail reports made, how- 
ever frivolous, and thereby his and other costs incurred to the détri- 
ment of the public treasury, and the outrage of the citizen, the statute 
in question would not hâve been passed. To prevent so lamentable 
a condition of affairs, and to secure an honest and diligent investi- 
gation, congress provided that for such investigation proper compen- 
sation be awarded, without compelling the unjustifiable and expensive 
process of useless litigation. I3at it is urged that the language of 
section 838 is confined in terms to a "certificate of the judge before 
whom such cases are tried or disposed of ;" and henoe the district at- 
torney, who by the section is requifed to make due "inquiry and ex- 
amination" to avoid wrongful suits, must loose ail compensation, or 
bring suits regardless of their merits. Such an interprétation seems 
suicidai. In a very narrow sensé no "case" is tried or disposed of 
by a judge until formally instituted in court; yet many accusations 
and proceedings, through habeas corpus, or before commissioners, etc., 
are "disposed of" without technical trial. The term "case," as used 
in the statute, was intended to cover, and does cover, ail complaints 
reported by revenue officers to the district attorney, which might be 
subject to the final détermination of the court, by trial or other ac- 
tion therein. They hâve come within the reach of judicial adminis- 
tration, and are within the purview of the statute. If this be not so, 
then the mischief sought to be cured will still exist with increased 
force. 

It is held, therefore, that the expansés and services of the district 
attorney's office in examining revenue reports, when no judicial ac- 
tion thereon is thereafter formally instituted, fall within the rule for 
compensation prescribed. True, the judge must be satisfied as to 
said expenses and services in order to eertify what is "just and rea- 
sonable." Some of the cases involve as large a measure of "inquiry 
and examination" as if they had passed through indictments to a 
final trial, with heavy costs for witnesses and jury service; allof which 
can be saved to the government, and consequently are within the pur- 
view of the statute. 

What is meant, under section 838, by "cases tried or disposed of 
before the judge ?" Section 824 fixed the fées of the district attorney 
in case formally prosecuted before the court. Hence, if section 838 
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is to be limited to such cases, then there îs no ground for the action 
of the judge, unless section 824 is to be construed to override the pro- 
visions of section 838. If the latter section is designed to cover ail 
"cases" instituted in court formally, and no others, then what be- 
comes of the fixed rates under section 824? May the the judge dis- 
regard statutory fées? What are tried, etc., before the judge as 
contradistinguished from the court ? If the views suggested limiting 
compensation to "cases" formally instituted, are to prevail, then a 
direct conflict between those sections is presented. The two sections 
are reconcilable. They pertain to différent matters. Section 824 
fixes rates of compensation when suits, etc., are formally instituted, 
and section 838 provides for the compensation to be given when suits 
are not instituted on revenue reports made, but disposed of by the 
district attorney in bis office. Section 838 must be limited to the 
latter "cases," and is designed to provide therefor. Otherwise section 
824 is in conflict. The purpose of the statute is to fix fées in pre- 
scribed cases under section 824, and to leave to the judge, under sec- 
tion 838, the détermination of the proper measure of compensation in 
cases disposed of in the district attorney's office, which, though not 
formally before the court, may be brought there. Otherwise the judge 
might allow, under section 838, compensation regardless of section 
824. In one sensé cases are not determined by the judge as sueh, 
but by the court. Certainly narrow distinctions of that nature should 
not defeat the clear intent of the statute. 

It is not necessary to enter upon a discussion, heretofore presented 
to this court, of the constitutional validity of acts of congress devolv- 
ing on judges, eis nominibus, the f unctions of auditors. It must suf- 
iîce that the measure of compensation should be largely measured by 
rates named in section 824. Taking those rates as a guide, I hâve 
examined the account in open court. Until the act of February 22, 
1875, (Supplément, p. 145, c. 95,) the acts of congress seemingly 
contemplated the immédiate auditing by the judge, without formai 
proceedings in open court. Since that act ail accounts fot fées, etc., 
whether under section 824 or 838, should be considered as within 
the act of February 22, 3875. Hence I bave caused this account to 
be presented in open court, and after considération thereof the court 
ordèrs the same approved. 
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In re Baker. 
(Owenit Court, D. Bhode Island. February 13, 1886.) 

1. Enlistmbnt of Mikor in Akmt— DiscHARGB ON Habba.8 Corpus. 

A minor who has been enlisted ia the army without the written consent of 
his parents or guardians entitled to his custody and control, will be released 
on habeas corpus issued on pétition of such parents or guardians. 

2. SaMB — JUKISDIOTION OF CODRT-MaBTIAL — ^DESERTION. 

In sQch case, a court-martial caunot retain iuriadictioa of the enlisted man 
under chargea of désertion. 

Habeas Corpus. 

Darius Baker, for relator. 

Cyrus M. Van Slyck, for respondent. 

Caepentbb, J. This is a writ of habeas corpus issued on the péti- 
tion of Augustus E. Baker and Augustus T. Baker, and direeted to 
Clément L. Best, colonel of the Fourth Artillery, commanding him to 
produee the body of the said Augustus E. Baker. The return, and 
the proofs, which are not disputed, show that Baker enlisted in the 
army on the eighteenth day of December, 1884; that he afterwards 
deserted the service, and was apprehended and returned to Fort 
Adams; and that charges of désertion hâve been filed against him 
pursuant to the forty-seventh article of war, (Eev. St. § 1342,) and 
that he is now held for trial on said charges. The proofs further 
show that he was, at the time of his enlistment, and still is, under the 
âge of 21 years ; that the relator, Augustus T. Baker, is his father, 
and is entitled to his custody and control, and has never consented 
to the enlistment. The forty-seventh article of war is as foUows : 

"Any offlcer or soldier, who having received pay, or having been duly en- 
listed in the service of the United States, déserts the same, shall, in time of 
war, suffer death or such other punishment as a court-martial may direct; 
and in time of peaoe, any punishment, excepting death, which a court-mar- 
tial may direct." 

The ianguage of Eev. St. § 1117, is as foUows : ' 

"No person under the âge of twenty-one years shall be enlisted or mustered 
into the military service of the United States without the written consent of 
his parents or guardians: provided, that such minor has such parents or 
guardians, entitled to his custody and control." 

The relators contend that the enlistment, being made contrary to 
law, is absolutely void; that, consequently, Baker has not, at any 
time, been "duly enlisted in the service of the United States," and 
has not been capable to commit the crime of désertion; and that a 
court-martial has no jurisdiction over him on such charges; and that, 
finally, the respondent has no right to reatraiu him, either to service 
under his enlistment, or for punishment for the offense with which he 
is charged. On the other hand, it is contended on behalf of the mil- 
itary authorities that the enlistment is voidable only, and not void, 
and that the recruit remained subject to military authority, and hence 
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liable to panishment for violation of the articles of war, untîl such time 
as the eontract of enlistment should be avoided, and, consequently, 
that he may be lawfully restrained by the respondent, atileast until 
the judgment of the court-martial shall be pronounced on the pending 
charges. 

In cases where there was no statutory prohibition against the en- 
listment, and where the eontract was sought to be avoided on the 
sole ground that it was made by a person under âge, it is well settled 
that the recruit is to be taken to be an enlisted man, and subject to 
punishment for violation of his duty as such, until the eontract shall be 
avoided by proper proceedings. This rule is plainly laid down by 
JudgeLowELL, In re Wall, 8 Fkd. Eep. 85, and is abundantly supported 
by the cases there cited. It is to be noted, however, that in Wall's 
Case, as well as in ail the cases there cited, with two exceptions, to 
which référence will be hereafter made, it appeared that there was no 
statute prohibiting the enlistments. Those cases are not, therefore, 
of authority hère. In Cotn. v. Fox, 7 Pa. St. 336, the prisoner had en- 
listed in the army, and had deserted and surrendered himself, and it 
appeared that he was the minor son of the relator, who had never 
consented to the enlistment. He was discharged from eustody. It 
seems also to be a clear inference from the language of Judge Wallacb, 
In re Davison, 21 Fed. Eep. 618, that a similar order would hâve been 
made in that case if the parent of the soldier entitled to hia eustody 
and control had made application for his discharge. In U. S. v. 
Hanchett, 18 Pbd. Eep. 26, the soldier, in a case similar to this, was 
discharged on his own application. On the other hand, it is to be 
noted that in McNulty's Case, 2 Low. 270, the prisoner, who had en- 
listed in the marine corps contrary to the prohibition of the statute, 
was discharged on the ground, as stated in the opinion, that the en- 
listments were "voidable by the minors themselves, or by their parents, 
as well as by the government ;" and this case was referred to in Wall's 
Case, cited above, as authority for the décision there made. It seems, 
therefore, to be declared in both cases that an enlistment such as that 
now in question is not to be held absolutely void. If such a conclu- 
sion had appeared to be deliberately expressed by the learned judge 
who delivered the opinion in both those cases, it would undoubtedly 
be entitled to much considération, although not necessary to the dé- 
cision of the cases then in hand. But it appears to me that the opin- 
ions do not contain clear évidence of such deliberate conclusion. In 
the fîrst place, the opinion in McNulty's Case contains no discussion, 
and no express statement, as to whether the enlistment is voidable in 
distinction from being void; and it seems to me, from the reading of 
the whole opinion, that when the argument of the case had progressed 
80 far in the mind of the judge as to reach the conclusion that the 
enlistment was voidable, from which it necessarily followed that the 
prisoner must be discharged, the considération of the further question, 
whether it was not also absolutely void, may hâve been postponed. 
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In the second place, it is a significant observation that in WaU's Case 
the authority of Coin. v. Fox is denied, on the express ground that in 
that case the judges found that the statute made the enlistment ab- 
Bolutely illégal. Itdoes net indeed appear that the authority of that 
case would hâve been foUowed if it could not hâve been distinguished; 
but it seems extremely probable that the case would hâve been dis- 
tinctly overruled if the judge, on considération of McNulty's Case, had 
deliberately determined to announce the doctrine hère contended for 
on behalf of the military authorities. 

It seems to me that the effect of the statute ia to make the enlist- 
ment absolutely void, and that it must be so held on the application 
of any person who is not estopped from setting up the prohibition. 
In this case, the application being made both by Baker and by bis 
father, I do not find it necessary to décide whather he could be dis- 
charged on his own application alone. My conclusion is that the en- 
listment is void as to the father, and must be so held on his applica- 
tion. It follows that Baker was not "duly enlisted," that he could 
not commit the crime of désertion, and that the court-martial can- 
not retain jurisdiction under the pending charges. He will therefore 
be discharged. 



In re Miller. 
(Circuit Court, W. D. Penmylvania. February 18, 1885 J 

1. Extradition — Trba.ty with Grkat Britain of 1842— Holdins Fogitive— 

Obimb. 

Under the treaty of 1842, between the United States and Great Britain, an 
extradited fugitive' may be held by the receiving government ou his prior con- 
viction and sentence for a non-extraditable crime. 

2. Samk— Dépense — Good Faith of Extradition Procbbdinos. 

In the tribunals of his own country tlie surrendered fugitive cannot question 
the good faith of the extradition proceedings. 

Habeas Corpus. 

J. T. Maffett and Wm, R. Blaîr, for petitioner. 

E. A. Montooth, contra, 

AoHESoN, J. The petitioner claims his discharge on the ground 
that he is unlawfuUy held in custody in violation of the tenth article 
of the treaty of 1842 between the governments of the United States 
and Great Britain. Briefly, the facts ot the case are thèse : 

The petitioner was convieted of burglary in the court of oyer and 
terminer of Clarion county, Pennsylvania, and thereupon was sen- 
tenced on August 23, 1881, to undergo an imprisonment for the period 
of sevon years in the Western Penitentiary of Pennsylvania, to which 
prison he was duly committed. In December, 1881, he escaped there- 
from and fled to Canada. Burglary not being an extradition crime, 



m BB UILLEB. 33 

informations were made in January, 1882, în said oounty of Clarion, 
against the petitioner, charging .him with robbery and assault with 
intent to commit murder, and under extradition proceedings had on 
thèse charges he was surrendered on March 11, 1882. He was then 
taken baek to the Western Penitentiary of Pennsylvania, where he 
bas since been held. Bills of indictment against him on the said 
charges of robbery and felonious assault were ignored by the grand 
jury of Clarion county on Januar; 17, 1883. The pétition allèges 
that said informations were gotten up by the penitentiary authorities 
as a mère pretext to secure the petitioner's surrender, to the end that 
they might seize and imprison him on bis conviction for burglary. 
The return of the warden of the penitentiary sets up, as bis authority 
for holding the petitioner, bis commitment to the penitentiary by the 
court of oyer and terminer of Clarion county under his conviction and 
sentence for burglary. 

The application for the petitioner's discharge proceeds upon the 
theory that the treaty between the United States and Greaf Britain 
secures to the extradited person immunity from détention for any 
crime other than that upon wbich the surrender is made ; or, at least, 
exemption from détention for any offense not within the treaty. Now, 
it is indeed true that it bas been held by Judge Hoffman, in U. S. v. 
Watts, 14 Fed. Eep. 130, and by the suprême court of Kentueky, in 
Com. V. Hawes, 13 Bush; 697, that an extradited person under this 
treaty cannot be tried for any offenses other than extradition crimes; 
and in State v. Vanderpool, 39 Ohio St. 273, the suprême court of 
Ohio carried the doctrine of exemption still further, holding that the 
extradited person could be put on trial only for the particular offense 
for which he had been surrendered. Upon thèse adjudications, wbich, 
on aecount of the eminence of the judges and courts pronouncing 
them, are certainly entitled to great respect, the petitioner's counsel 
confidently rely as establishing a principle applicable to and décisive 
of this case. But then, on the other hand, in U. S. v. Caldwell, 8 
Blatchf. 131, and U. S. v. Lawrence, 13 Blatchf. 295, it was held by 
Judge Benediot (who gives most cogent reasons for the conclusion) 
that extradition proceedings do not by their nature secure to the per- 
son surrendered for one crime immunity from prosecution for other 
offenses, whether within the treaty or not; and he distinotly ruled that 
no such immunity is conferred by the treaty now under considération. 
A like détermination was reached by the court of appeals of New York 
in Adrinnce v. Lagrave, 59 N. Y. 110, where an extradited person, sur- 
rendered by the government of France under treaty stipulations, was 
arrested on civil process. 

The question whether the treaty of 1842 between the United States 
and Great Britain prohibits the trial of the extradited person for an 
offense not specified in the proceedings or named in the treaty, must, 
therefore, be regarded as still open, while the précise question now 
before me, it would seem, is altogether new. If the treaty affords 
v.23F,no.l— 3 
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thé petitîoner the immunity he claitns, it is by mère implication, for 
assuredly it does not in express terms confer on extradited persons 
any iïûmunity whatsoever. It provides that the respective govern- 
ments; npon réquisition made and upon satisfaotory évidence of the 
allegéd criminàlity, shall "deliver up to justice" ail persons -who, be- 
ing charged with any of seven specified crimes, (of which burglary is 
not one,) committed within the jurisdiction of either, shall seek an 
asylum or be found within the territories of the otber. There is, 
however, no provision in the treaty guarantying to the extradited 
person the right to leave the demanding country after his trial for the 
offense for which he was surrendered, in case of acquittai, or, in case 
of his conviction, after his endurance of the punishment therefor. 
Nor is there any express limitation upon the causes of his détention. 
Indeed, as to his disposition after his surrender the treaty is alto- 
gether silent. The high contracting parties might hâve provided for 
a surrender upon conditions, but they hâve not seen fit to do so. 
Whence,' then, springs the petitioner's supposed immunity? Upon 
what Bound principle can the demand of this convicted criminal, to 
be set at liberty before the expiration of his sentence, be allowed ? 
Clearly, an offender can acquire no rights against the claims of jus- 
tice by flight to a foreign jurisdiction, {State v. Brewster, 7 Vt. 118; 
Dow' s Case, 18 Pa. St. 37;) and extradition treaties are not made in 
the interest of fugitive criminals. In the absence, then, of express 
stipulation imposing restraints upon the receiving government, it 
seems to me the in|tention is not to be imputed to the parties to the 
treaty to exempt the surrendered fugitive from deserved punishment 
for an offense (regarded by the laws of both countries as a groas 
crime) of which he had previously been duly convicted. It may hâve 
been open to the petitioner, when before the Canadian courts, to show 
that the extradition proceedings were not prosecuted in good faith. 
But, having been surrendered, it is not for him to raise that question 
before the tribunals of his own country. Adriance v. Lagrave, supra: 
Dow' a Case, supra. 

I am of opinion that the petitioner's complaint, that he is in cus- 
tody in violation of the treaty under which he was exti-adited, ia 
groundless. Hence his discharge must be denied; and it is so or- 
dered. 
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United States v. Van Vlibt. 
{District Court, E. £>. Michigan. February 23, 1885.) 

1. Ckimikai, Law— Taking Excessive Pension Fbb— U. 8. v. VAsViiiET.Sa Fbd. 

Bbp 641, Rbvbesed. 

The right to prosecute for a violation of Rev. St. y 5485, in demanding and re- 
ceiving a greater compensation for services in procuring a pension than is al- 
lowed by law, when ttie oflense was committed prior to the act of July 4, 1884, 
is saved by section 13 of tlie Revised Statutes. The case of U. 8. v. Van Vliet, 
22 Pbd. Rep 641, reversed. 

2. Samb— Demubrkk to Information — Mistake of Law. 

If a demurrer to a valid information be sustained under a mistaken view ot 
the law, and the judgmenl is afterwards reversed, the défendant may be rear- 
rested, and put upon his plea to the merits. 

On Eehearing of Demurrer to Information. 

Défendant was prosecuted by information of the district attorney 
for a violation of Eev. St. § 5485, in demanding and reeeiving a 
greater compensation for his services and instrumentality in prose- 
cuting certain claims for pensions than was allowed by law. A de- 
murrer was interposed, upon the ground that the law fixing the com- 
pensation for such services had been repealed, and hence that there 
could be no conviction, This demurrer was sustained, and the dis- 
trict attorney moved for a rehearing. 

S. M. Cutcheon, Dist. Atty., for the United States. 

I. T. Cowles, for défendant. 

Brown, J. Upon the original argument I sustained this demurrer, 
upon the ground that the act of 1878, fixing the amount which pen- 
sion agents were entitled to charge for their services, had been repealed 
by the act of July 4, 1884, without saving the right to prosecute for 
offenses committed prior to the repealing act. U. S. v. Van Vliet, 22 
Fed. Eep. 641. Since then my attention has been called to section 
13 of the Eevised Statutes, which enacts that "the repeal of any stat- 
ute shall not hâve the effeet to release or extinguish any penalty, for- 
faiture, or liability incurred under such statute, unless the repealing 
act shall so expressly provide; and such statute shall be treated as 
still remaining in force for the purpose of sustaining any proper ac- 
tion or prosecution for the enforcement of such penalty, forfeiture, or 
liability." This section escaped the notice both of court and counsel. 
I consider it a complète answer to the demurrer. It was at one time 
doubted whether it applied to criminal prosecutions, but the case of 
U. S. v. Ulrici, 3 Dill. 532, and U. S. v. Barr, 4 Sawy. 254, hâve ap- 
parently put the question at rest. The case of U. S. v. Tynen, 11 
Wall. 88, was decided in view of the law in force before the act of 
February 25, 1871, which first contained this section, was passed. 

There is no légal objection to the rearrest of the défendant. The 
constitutional provision, that no person shall "be subject for the sam» 
offense to be twice put in jeopardy," has no application until a jury 
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bas been impaneleci and swom. 1 Bish. Crim. Law, (5th Ed.) §§ 
1014-1016. The very case presented by the record hère is thus stated 
by Mr. Bishop, (section 1027 :) 

"For example, if, without a trial, the court quashes a valid indictment, or 
gives the defendarvt judgment on denaurrer, under the erroneous belief that 
it is invalid, a trial may be had after the prosecutor has procured the reversai 
of this judgment, because, as we hâve already seen, the prlsoner is not in 
jeopardy until the jury is impaneled and swora." 

The motion of the district attorney for a capias is therefore granted. 



Goodyear and anothor v. Hartford Speing Axle Co. 

[Circuit Court, D. Gonnecticut. February 27, 1885.) 

Patents for Inventions — Novelty — Steelb Sand-Box for Carkiage Axles. 
Letters patent No. 62,231, granted to John S. Steele, February 19, 1867, for 
an improved eand-box upon carriage axles, examined, and held void for want 
of novelty. 

In Equity. 

Henry T. Blahe, for plaintiiïs. 

Wm. Edgar bimonds, for défendant. 

Shipman, J. This is a bill in equity to prevent the alleged infringe- 
nient of letters patent granted to John S. Steele, February 19, 1867, 
for an improved sand-box upon carriage axles. The patentée says in 
his spécification : 

"My invention consists in a light, extra sand collar, C, placed upon a com- 
mon axle a short distance from the wearing collar, A. ïhe chamber, E, tluis 
formed by the collar. A, collar, C, and covering, D, prevents the mud and dust 
from coming in contact with the wearing collar, A. The housing or cover- 
ing, D, is formed by an expansion and continuation of the pipe-box. P." 

The claim was for "the sand collar, C, and chamber, E, in combi- 
nation with the extended pipe-box, F, for the purpose set forth." 

The question in the case is that of patentable novelty. 

A "common axle" is an axle that has a single nut in front, with a 
Bolid collar, or collar "shrunk on," at the inside end. The collar at the 
backforms a bearing surface, wbich receives the endwise play of the 
hub or of the edge of the axle-box, whioh is driven through the hub. 
The advantages of the axle were that it was "easily made and conven- 
ient to oil;" its disadvantage was that sand would find its way to 
the inside end, ao that the surface at the collar was liable to be rapidly 
worn away. The "half-patent axle" was the common axle with the 
axle-box enlarged at the inner end, and projecting over and inclosing 
the collar. This was a slight improvement upon the common axle, 
but obviously did not esclude the sand from the surface of the wear- 
ing collar. 
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The "sand-band axle" of Asa Miller was another attempt to avoid 
the defect of the common axle. A loose collar was slipped over the 
square bar of the axle, and was pushed to a point within an eighth 
or a quarter of an inch of the wearing collar, thus leaving a chamber 
between the two eollars. The second or loose collar was screwed into 
the wooden bed of the axle and was held firmly in position. A cast- 
iron circular band inelosed and covered both eollars. This band was 
attached to the hub either by surrounding it or being driven into it. 
The design of the device was to form, by means of the two eollars 
and the encompassing band, a "sand-box" which ehould coUect and 
retain whatever dirt worked nnder the sand-band. The resuit was 
successful, although it made a somewhat clumsy hub, and the several 
parts could not easily be attached to each other with précision, 

Steele's object was to improve upon the "half-patent axle" so as 
to prevent sand from wearing away the axle at its inner end. He 
added to the "half-patent axle," whose axle-box extended over the 
single solid collar, another and light solid collar, whereby a cham- 
ber was formed like that of Asa Miller, which collected and held the 
sand, and so prevented it from abrading the wearing surface of the 
collar. The device was both an actual and a commercial success, 
and remedied the defects of the diiïerent axles which hâve been de- 
scribed. The improvement consisted in adding to the half-patent 
axle the extra collar of Asa Miller, with whose invention Steele was 
familiar, and making it solid, like the ordinary wearing collar. This 
improvement would,very probably.have been formerly considered pat- 
entable, but sinee the décision in Pennsylvfinia R. Co. v. Loconiotive- 
engine Safety Truck Co. 110 U. S. 490, S. C. 4 Sup. Ct. Eep, 220, 
illustrated by the décisions in Gollins Co. v. Coes, 21 Fed. Eep. 38, 
anàSpill v. Celluloïd Manuf'g Co. Id. 631, it cannot be so regarded. 
The collar of the Asa Miller box became the collar of the Steele box, 
and wasused for the same purpose, and with the same resuit, as in 
the Miller device, with no change in the manner of its application, 
except that it was made solid with the axle. When it is remembered 
that the wearing collar had also long been made in the same manner, 
this altération was an obvious and ordinary improvement. 

The bill is dismissed. 
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Celluloïd Manup'g Co. and others ». Comstook and otbers. 

(Oireuit Court, D. Qonnectieut. Pebruary 21, 1885.) 

Patents pob Inventions— CBLiiULoiD Covehino fob Piano Kbts — Infrihob- 
MENT— Patent No. 210,780. 

Défendant covered piano koys in tlie following manner, after the service of 
the injunctiOD granted in Oelluloid Manufg Go. v. Fratt, 21 Fbd. Rbp. 313 : 
Two strips of muslin were glued to tlie upper surface of a sheet of celluloid. 
The sheet having be_en turned over, was fed into a machine, the knife of which 
partially eut and severed successive keys of the proper width as the sheet pro- 
gressed over the table of the machine. By pressure, which was applied suc- 
cessively to each partially severed key, each key was broken and entirely sep- 
arated from its fellows, but not from the muslin, which adhered to the row of 
keys and kept them in place so that the row could be easily handled. Cernent 
was then spread upon the under surface of the keys, and thewholerow was laid 
upon the key-board at the same time and subjected to pressure, as when an 
uncut sheet is fastened to the board. Rdd, not an infringemeat and a viola- 
tion of the injunction. 

In Equity. 

Frédéric H. Betts, for plaintiffs. 

Joh7i K. Beach and John S. Beach, for défendant. 

Shipman, J. This is a motion to punish the défendants for con- 
tempt in violating the injunction heretofore granted to compel them 
to file with the maater an account of the key-boards which they had 
covered with celluloid sinee the service of the injunction. The opin- 
ion which was given upon the final hearing of the case described the 
invention and construed the patent. Celluloid Manufg Co. v. Pratt, 
21 Fed. Rep. 313. Since the service of the injunction, the défend- 
ants cover their keys in the following manner : Two strips'of muslin 
are glued to the vpper service of a sheet of celluloid. The sheet 
having been turned over, is fed into a machine, the knife of which 
partially cuts and severs successive keys of the proper width as the 
sheet progresses over the table of the machine. By pressuré, which 
la applied successively to each partially severed key, each key is 
broken and entirely separated from its fellows, but not from the mus- 
lin, which adhères to the row of keys and keeps them in place so that 
the row can be easily handled. Cernent is then spread upon the un- 
der surface of the keys, and the whole row is laid upon the key-board 
at the same time, and subjected to pressure as when an uncut sheet 
is fastened to the board. The plaintiff insists that this row of keys, 
attached to each other by strips of muslin, is, practically, the "con- 
tinuous strip or roU" of celluloid which is described and claimed in the 
patent, and that as the gist of the patent "lies in handling the cover- 
ing for the whole, or a substantial portion of the whole, kev-board as 
a single pièce," the défendants still infringe. 

If the plaintiS's définition of the invention was a complète one, 
their conclusion might follow ; but the invention did not consist merely 
in the fact that the covering of the board is handled as a single pièce. 
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It consisted, also, in the fact that it is a single pièce when put upon 
and fastened to the key-board, and thereby it possesses advantages 
over detached and separate pièces, whether made of ivory or celluloid. 
The complainants' record is quite clear on this point. For example, 
the inventor endeavored to fasten separate celluloid keys in the same 
manner that ivory strips are secured to the wood, but was unsuccess- 
ful, because, as he testified, separate celluloid strips warped the wood 
of the keys in a séries of short ourves, whioh difSculty was prevented 
by the use of a continuous sheet. When the single sheet is eut into 
a séries of strips for each key, before being cemented to the wood, the 
invention, as described and claimed in the patent, no longer exists; be- 
cause, no matter how skillfuUy the separate strips are manipulated 
80 as to be placed upon the board with ease, the invention was the 
continuous strip or roll, as contrasfced with separate strips for each 
key. 

The motion is denied. 



Williams v. Stolzenbach and others. 
(Circuit Court, W. D. Pennsylmnia. jTebruary 6, 1885.) 

1. Patbntb pob Inventions— Appabatus foh Obtainino and Washino Sand. 

Letters patent Ko. 206,514, for an improvement in apparatus t'or obtaining 
and washing sand, granted July 30, 1878, to David 0. Williams, construed, and 
hdd to be limited to a oombination having as one of its éléments a vessel of 
water in wliicli the screen is immersed, and therefore not infringed by défend- 
ants' apparatus, the screen of which works in the uncontined water of the river. 

2. SAMB— CONSTEUCTION OF ClAIMS. 

It is beyond the province of judicial construction to eliminate from a claim 
an explicitly deolared constituent of a combination merely because it is in fact 
unnecessary in efïeciing the desired resuit. 

In Equity. 

D. F. Patterson, for complainant. 

George H. Christy, for respondents. 

AcHESON, J. The plaintiflf's invention relates to apparatus for ob- 
taining and washing sand, and, as described in his spécification and 
illustrated by the accompanying drawings, consists of a cylindrical 
riddle or screen,D, "the lower portion of which is immersed in a ves- 
sel of water," C, through which riddle or screen and vessel flows a 
stream or currents of water, in combination with an ordinary dredg- 
ing-boat having elevators for supplying the interior of the screen with 
unwashed sand, a réceptacle, F, for receiving the washed sand, and 
elevators for removing it therefrom. As the screen rotâtes, the sand 
becomes separated from the coarser materials by the revolving move- 
ment, and passing through the meshes drops into the vessel, C, from 
which it is remoyed and thrown into the réceptacle, F, by means of 
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wings or projecting longitudinal flanges attached to the outside of the 
screen. The spécification states that the riddle or screen, J), in its "con- 
struction and opération," is substantially the same as that described in 
a previouB patent, granted April 23, 1867, to David Furnier. That this 
is se, is évident upon comparing the two patents; and it majç be added 
that in the Furnier apparatus the cylindrical screen is provided with 
exterior wings or longitudinal flanges like those above mentioned, and 
performing the same function. The vessel, C, and the réceptacle, 
F, are partly sunk below the surface of the stream in which the 
dredging-boat is operating, and the inflowing supply of water to the 
vessel, C, (to take the place of that swept out of it with the washed 
sand) is obtained by means of openings or holes in the side of the 
vessel below the water-line. Of this feature of the apparatus the 
spécification thus speaks : 

"The riddle or screen, D, is placed in a vessel, C, into which is constantly 
flowing through openings, x, currents o( water, wliereby the lower portion of 
the riddle, D, is always immersed in water, and a current of water is con- 
stantly liowing through the riddle, thereby keeping the meshes of it olean." 

There are four olaims. The first is as foUows: 

"A screen or riddle immersed in a vessel of vvater, and through which is 
flowing a stream of water, in combination with an ordinary dredging-boat 
for supplying the said screen with un washed sand, substantially as herein de- 
scribed, and for the purpose set forth." 

The second elaim is for the same combination, with the addition of 
elevators for supplying and charging into the interior'of the screen 
unwashed sand. The tbird claim is for the same combination as the 
second, with the addition of a réceptacle for receiving the washed sand 
and elevators for conveying it therefrom. In each of thèse daims 
oecurs the language, "a cylindrical screen immersed in a vessel of 
,water." The fourth claim is for the combination of the screen, D, 
the vessel, C, the réceptacle, F, two elevators, and four designated 
chutes. 

It is quite clear to me, from the descriptive portion of the spécifi- 
cation, that the inventor regarded it as essential to the desired end 
that the water in which the screen rotâtes should be segregated by an 
inclosing vessel. _ The riddle or screen, he instructa us, is to be 
''placed in a vessel into which is constantly flowing, through openings, x, 
currents of watér," etd. He perhaps thought that unless the water 
was thus eut ofif from the body of the stream the sand would be washed 
out of the screen by the action of the natural current, or by reason 
of the agitation of the water. But with bis conjectures we need not 
concern ourselves. It is enoùgh that by his explicit language, "a rid- 
dle or screen immersed in a vessel of water," is a constituent of the 
several combinations claimed. Tate v. Thomas, 30 0. G. 345; S. G. 
22 Fed. Kep. 660. 

New, indisputably, the défendants' screen is not immersed in a ves- 
sel of water, nor placed in any vessel whatsoever. On the contrary. 
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it rotâtes and performs its work in the open river. The défendants, 
therefore, do not use the plaintiff's patented invention, unless the im- 
mersion of the sereen directly in the river is the same thing as its im- 
mersion in a vessel containing water let in from the river by means 
of the openings described in the plaintiff's spécification, or other équiv- 
alent means. But who will affirm this ? It is in vain to urge that, 
the use of a vessel being, in fact, iinnecessary, the claims should 
be read as if they called broadly for the immersion of the sereen in 
the water of the river. To eliminate what is a plainly declared élé- 
ment of a combination is beyond the province of judicial construction. 
Water-meter Co. v. Desper, 101 U. S. 332. Besides, from first to last, 
the spécification contains no hint that the inclosing vessel could be 
dispensed with, and I think it manifest that it had not occurred to 
the inventor that the sereen could successfuUy perform its work in 
the open stream. It is, indeed, true that underneath the défend- 
ants' sereen there is a pan or vessel whieh catches the screened sand. 
Their sereen, however, is not immersed or placed therein, but rotâtes 
and does its whole work above it, in the unconfined water of the river, 
The outside wings move therein, but they are no part of the sereen, 
and their work is distinct from and folio ws the sereening. 

The prior state of the art hère was such that the plaintiff's claims 
were necessarily very narrow. Dredging and sand-washing boats 
equipped with cylindrical screens, elevators to feed the sereen, ré- 
ceptacles to hold the washed sand, and elevators to carry it away, 
were old. How much the plaintiff borrowed from Furnier we hâve 
already seen. Moreover, Furnier's first claim calls for a hollow sereen 
revolving on an axis, with one portion always immersed in a vessel, 
through which a stream of water constantly flows from some conven- 
ient réservoir. Now, what more bas the plaintiff done than devise 
his vessel, C, with sides raised above the water-line so as to embrace 
the sereen, and provided with its water-supply openings? Within 
the restricted limita of his claims, his patent may well stand; but, as 
the défendants do not use the plaintiff's vessel, or any équivalent 
therefor, they do not infringe his rights. 

Let a decree be drawn dismissing the plaintiff's bill, with costS. 
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Fakmebs' Feiend Manuf'q Co. v. Challenge Coen-Plantbb Co. 

(Circuit Court, W. D. Michigan, S. D. January 16, 1885.) 

Patents for inventions— Rbissxjb No. 10,155— Cokn-Planteb. 

Reissued letters patent No. 10,155, issued to the Farmers' Fiiend Manufact- 
uring Company as assignée of Michael Kunstetler, on July 11, 1882, ia not for 
the same invention covered by the original letters, and is invalid. 

In Eqqity. 

WooA é Boyd and E. W. Withey, for complainant. 

Stem dt Peck and Edward Taggart, for défendant. 

Baxter, J. This is a bill to enjoin an alleged infringement of re- 
issued letters patent No. 10,155, isaued to the complainant, as as- 
signée of Michael Kunstetler, on July 11, 1882. We hâve not the 
time to enter upon a full discussion of the facts of the case, and hence 
■will content ourselves with a simple announ cernent of the conclusion 
to which we hâve arrived on one question made and relied on by the 
défendant. 

In a former suit, prosecuted by the complainant in this court against 
the Waite Manufacturing Company, for an alleged infringement of 
thé same reissued letters patent, we rendered a decree in complain- 
ant's favor, affirming their validity, and ordered an account of the 
damages. This, of course, would be conclusive of this case on that 
point if the facts of the two cases were the same; but the défendant 
did not introduce in the former case any testimony in support of its 
défenses. The decree made therein was predicated upon the prima 
facie case made by the production of complainant's said reissued let- 
ters patent and proof of the alleged infringement ; but hère the de- 
fendant comes with full proof. Among other testimony, it has put 
in évidence a copy of the original letters patent, and insista that upon 
comparison thereof with the reissued letters patent it will appear that 
the latter is not for the sâme invention covered by the former. 

The first olaim of the original patent is in thèse words : 

(1) In a corn-planter haying the rear main fratne mounted on supporting 
wheels, thè front tunner-framé hinged or pivoted to the main frame, and op- 
erated by an elevating and depressing lever pivoted to the main frame, having 
its front end slotted and connected to the runner-frame by a boit passing 
through said slot, in combination with the shaft. A, and lifting hand-lever, 
D, rigidly attached to said shaft, for elevating, depressing, and controUing 
the runner-frame, siibstantially as herein set forth. 

A reissue was applied for and obtained, in which the foregoing 
claim was expanded into the four following claims : 

(I) In a corn-planter having the rear main frame mounted on supporting 
wheels and the front runner-frame hinged or pivoted to the main frame, the 
combination of a foot-treadle and a hand-lever adapted to be used in conjunc- 
tion or independently for the purpose of elevating or depressing the runners, 
substantially as herein set forth. (2) In a corn-planter having the rear main 
frame mounted on supporting wheels and the front runner-frame hinged ot 
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pivoted to the main frame, a foot-treadle for elevating or depressing the run- 
ner-f rame, in combination witli a hand lock-lever, tlie foot-treadle and hand- 
lever adapted to be used in conjunction for forcing and locking the runnprs 
into the ground or lifting and loclîing them out of the ground, substaiitially as 
herein set forth. (3) In a corn-planter having the rear main frame mounted 
on supporting wheels and the front runner-frame hinged or pivoted to the 
main frame, a foot-treadle for elevating or depressing the runner-frame, in 
combination with a hand-lever rigidly connected therewith, that either hand- 
lever or treadle may be used for forcing the runners into the ground or 
lifting them out of the ground, substantially as herein set forth. (4) The 
combination, in a corn-planter having the rear main frame mounted on sup- 
porting wheels and a front runner-frame hinged or pivoted to the main frame, 
of a foot-treadle for elevating the runner-frame, and a hand-lever for elevat- 
ing or depressing tlie same, both arranged to move simultaneously when 
either is acted upon by an operator. 

The foregoing first claim of the original patent ought, in view as 
well of its own terms as of the correspondence relating thereto, which 
passed between the office and the inventors' solicitors, shown by the 
file-wrapper, to be restricted to the spécifie combination therein de- 
scribed. This was ail to which the inventor was entitled, (everything 
else having been anticipated byothers,) Thus construed, the defend- 
ant's planter is not an infringement of the original patent. This 
was oonceded by complainant's expert in his testimony and by coun- 
sel in the argument of the cause. But defendant's planter is, as they 
contend and as the court concèdes, an infringement of the reissued 
patent. The reissue is not, as we think, for the same invention cov- 
ered by the original letters, and is iuvalid. Complainant's bill will 
i)e disœissed, with costs. 



The' Edith Goddbn. 

{Distriet. Court, 8. D. New York. January 30, 1885.) 

Persoitai, Iiîj0RrBs — Liability op Ship-Ownbr to Sailok FOR Injuries Rb- 
CBrvBD IN Conséquence of Inadéquate Machinisrt — ^Modbbn Apfliances 

— MaBITME LAW as DiSTINGUIBHBD FKOM THE MUNICrPAL. 

Ship-owners, in furnishing modem appUances for the convenience of the 
Bhip, such as a steam-winch, in connection with a derriclî, for loading and un- 
loading, are held to the strictest rule of diligence and care as to the suflîciency 
of such appliances. If inadéquate for the purpose designed, or to which they 
are put by authority of the owners, the latter will be held liable to a seaman in- 
jured by reason of such Inadequacy. The ancient maritime rule, limitjng a sea- 
man's compensation to wages andf expenses of cure, should not be extended to 
thèse modem conditions and appliances, not striotly belonging to the naviga- 
tion of the ship, for which thèse limitations were never designed ; but, as re- 
gards accidents f rom such causes, the analogies of the municipal law should be 
followed. On the steamer E. G. a derrick was used, in connection with a steam- 
winch, for the purpose of loading and unloading. At Port Maria, Jamaica, a 
fruit boat, taken aboard the day previous, belng an old long-boat, and weigh- 
ing about 1}£ tons, was being lowered away by this means, but as it was swung 
over the rail, the hook which held the derrick in nlace broke, and the boom 
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of tlie derrick fell upon the deck. m fallîng, it struck the libelant npon the 
Bhoulder, causing severe injuries. Tlie same appliance had been used the day 
before, in hoisting tlie boat aboard, with safety, but in a quiet harbor. Port 
Maria is an open roadstead, and on tliis occasion there was considérable rolling 
and lurching of tlie ship. Tliere was no latent defect in the hook that broke. 
Held, that the owner was bound to f urnish appliances adéquate for the place 
and occasion where used, and thèse being, in lact, inadéquate, and never tested 
for sufflciency under tlie circurnstances of a rolling sea, lield négligence in the 
owners, and that the vessel was liabl e for the damages ; and $1,500 were awarded 
to the libelant. 

In Admiralty. Action for personal injuries. 

H. J. Schenck, for libelant. 

H. Putnam, for claimant. 

Brown, J. On the nineteenth of January, 1883, the libelant, being 
a seaman on the steam-ship Edith Godden, was ordered, with others, 
to help hoist and lower away from the steam-ship, while lying at Port 
Maria, Jamaica, a fruit boat, formerly a long-boat, designed to be used 
for the lading of cargo there. A derrick was made use of in connec- 
tion with a steam-winch, and the boom of the derrick was held in 
place by means of a block, through which ran double ropes to the 
foretop-mast, and the block was attached by an iron hook running 
inside of an iron coUar which surrounded the derrick boom. After 
the boat 'had been raised and got over the ship's rail, the hook that 
held the derrick in place broke, and the boom fell down upon the 
deck, across the hatch and the rail. In falling it struck the libelant 
upon the shoulder, causing severe injuries, for which this libel was 
filed. 

The évidence varies considerably, both as to the weight of the fruit 
boat, and as to the weights that the derrick was designed to sustain. 
There was a brake, designed to be applied by the foot, attached to 
the winch ; but it was out of order. The fruit boat had been taken 
on board the day before by the use of the same derrick, winch, and 
tackle, in a quiet harbor. , Port Maria is an open, unsheltered road- 
stead; and when the boat was lowered away, there was considérable 
rolling and lurching of the ship. Considérable évidence for the elaim- 
ants was offered to the effeot that the brake, if in order, would not 
be proper to be used in lowering weights so heavy as this boat, which 
weighed somewhere from one to two tons ; that the only proper mode, 
and the mode ordinarily in use, was by reversing the steam-winch, and 
managing the steam-valve by hand. In behalf of the libelants, the évi- 
dence of some experts was to the effect that the reversing of the steam- 
winch, and managing it by hand, was a somewhat délicate opération, 
that required care to prevent sudden jerks; and that spécial dif&culty 
was likely to arise in this way where there was any rolling or lurching 
of the ship. An examination of the hook showed no defects in the iron 
at the place of breakage, and no apparent insufficiency. In this re- 
spect the case differs from that of The Nederland, 7 Fed. Eep. 926. 
The only cause for breakage that could be assigned was eitber too 
great a weight, or some sudden strain. The weight of proof indicates 
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thàt thé hook broke at the time when the order was given by the mate 
to reverse the winch, when there was a lurch of the vessel. 

I cannot doubt that the real cause of this accident was in the over- 
weight, or strain incident to the use of this derrick and winch, in low- 
ering so heavy à weight in a rolling sea. It is not a case of any la- 
tent defect; for the testimony of the experts négatives any such cause. 
Nor is there proof of any definite act of négligence on the part of the 
men that were using or handling the winch or the derrick. The ma- 
chinery must therefore be deemed itself insufificient for the use to 
which it was applied, under the particular circumstances where it was 
thus used. Upon the évidence it must be inferred, moreover, that the 
owners were responsible for the use of this machinery under the cir- 
cumstances that caused it to break and injure the libelant. The fruit 
boat belonged to the owners of the ship. It had been taken on board 
at another port in Jamaica, for the purpose of being used at Port 
Maria, and this was clearly done under the direction of the owners or 
their agents, and for their benefit. In providing that this boat should 
be taken on board the steam-ship, and then launched at Port Maria 
under the disadvantages of a rough sea, to which the latter port was 
exposed, I think the owners must be held answerable for any insuffi- 
ciencyof the derrick for the use to which itwas there necessarily sub- 
jected under the more hazardous circumstances at Port Maria. Their 
légal duty, by the municipal law, was to exercise due care in providing 
machinery adéquate and proper for the use to which it was to be ap- 
plied, and to maintain it in like condition. Kain v. Smith, 80 N. Y. 
458, 467; Devlin v. Smith, 89 N. Y. 470; The Rheola, 19 Fbd. Rep. 
926. 

This derrick and winch do not appear to hâve been désignée! lor 
use under circumstances of sudden strain and jerks, or to hâve been 
tésted in such circumstances. In providing that the fruit boat should 
be launched at Port Maria by means of this derrick and ^^ineh, the 
owners, or their agents who directed it, were answerable for their in- 
sufficiencyin the absence of any reasonable tests of ability to undergo 
such strains. The libelant had no means of knowing their strength, 
and he had no option but to obey orders. A seaman on board ship 
has not the privilège of using his own judgment, or of quitting the 
ship's service if he apprehends danger, like an ordinary workman on 
shore. If owners cannot be held as insurers of the appliances fur- 
nished to the ship for the safety of seamen, they ought, at least, to 
be held to the strictest rule of diligence and care. As there was no 
négligent act shown on the part of those using the derrick that caused 
it to break, and no latent defects, I must ascribe the breakage, as I 
hâve said, to the insufficiency of the derrick itself for the strain to 
which it was subjected when used in a rolling sea in connection with 
a steam-winch, and hold the owners responsible therefor, in the ab- 
sence of any previous tests of fitness to undergo such sudden strains 
as it was liable to under such circumstances. 
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For thé. claimants it isurgecl that by the maritime law tbe liability 
of tbe shipi in case of injury to seamen, extends only to proper care 
and nursing, and the expansés of cure, so far as cure is possible ; and 
this court bas so beld in regard to accidents arising in tbe ordinary 
course of navigation. The City of Alexandria, 17 'Fed. Ebp. 390. 
In that case, however, the proper eqnipment and outfit of tbe ship 
were assumed. Pages 393, 396. Tbere is no question that in mod- 
em maritime law the owners are responsible for due care and dili- 
gence in the proper equipment of tbe vessel for the contingencies of 
the voyage. Halverson v. Nisen, 3 Sawy. 562. See The Explorer, 20 
Fed. Èep. 135; The Wanderer, Id. 140. In the use of modem ap- 
pliances, sucb as a steam-winch in connection with a derrick, as in 
this case, not for tbe proseçution of ber ordinary navigation, but for 
the conveniences of tbe ship in loading or unloading, it is more rea- 
sonable and équitable to apply the analogies of the municipal law in 
regard to tbe obligation of owners and masters, ratber tban to extend 
the limited rule of responsibility under the ancient maritime law to 
thèse new, modem conditions, for which those limitations were never 
designed. And, in applying tbe analogies of tbe municipal law, the 
belplessness of seamen, and the imperative diity of obédience, as I 
bave above said, ought to impose upon masters and owners tbe high- 
est rule of diligence and care in ascertaining the sufficiency of ail 
sucb modem appliances for the exigencies to wbicb they are to be 
subjeeted. As that was not done in tbis case, tbe breaking of tbe 
derrick tbrough its own insufficiency must be deemed évidence of nég- 
ligence on their part, which equitably imposes the conséquences upon 
tbem, ratber tban upon the seaman, wbo is an innocent sufferer 
tbrough their want of proper care. 

The injuries to the libelant were severe. He was partially para- 
lyzed ; but, after being cured so far as possible, he is permanently 
disabled from pursuing his former occupations, though able to foUow 
lighter pursuits upon land. On tbe whole, I tbink $1,500 will be a 
proper allowance by way of damages, with costs. 



"RiLEY V. Allen and others. 
{District Oourt, W. D. Tennessee. February 21, 1885.) 

1. Admtra-ltt— PsKsoNAii iNJUBT— Bbatisq A Dbck Hand ok Rowstabout. 

The offlcers of a steam-boat are liable for injuries caused by severely beating 
a decli hand or rcuslabout. 

2. Same SubjBct— bisCHARGE— împroper Timb and Place. 

Adeck hand cannot, for mère i/iefflciency, be driven from a steam-boat at an 
inhpspitable place on adark.cold night, wherebyhe was subjectedto unneces- 
sary sufEering and discomfort, without rendering the offlcers liable to damages 
for such treatment. 
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Tn Admiralty, 

W, S. Flippin, for libelant. 

H. G. Warinner, for défendants. 

Hammond, J. This is a libel in personam against the officers and 
owaers of a steam-boat for personal injuries. The plaintif is a 
"roustabout," — a name by which negro deck hands on the steam- 
ers plying the Mississippi river and its tributaries are known. He 
shipped on the Eene Macready for a trip up the St. Francis river. 
He allèges and proves by his own testimony and that of three other 
roustabouts that the mate beat him with a stick or club, severely 
bruising his arm and disabling him for several weeks. The mate 
swears he did not strike him at ail, and so does the captain, who saw 
the occurrence, Another witness not connected with the boat aiso 
testifies that the mate did not strike the libelant. There is no doubt, 
however, that on a cold night in January, when the ground was cov- 
ered with water, this man was paid ofî, discharged, and made to 
leave the boat at a place where there was no accommodation for him ; 
that, being wet from rain and mud, he had to go to a negro cabin 
some distance away, where he stayed ail night, and the next morn- 
ing was compelled to walk through the overflowed swamp some five 
miles to a railroad, where he walked the track about thirfy miles to 
his home in Memphis. The cause assigned for his discharge is that 
"he was no aceount;" that is, did not work satisfactorily. He proves 
by himself and one of his witnesses that he begged to be allowed to 
stay on the boat, and ofïered to pay his way back to Memphis, which 
was refused. This again is denied by the officers, who say that one 
CoUins offered to hire him, and they thonght he had done or would 
do so; but Collins is not produced to prove this, and it is denied by 
the libelant and his witnesses. 

A very earnest argument is made by counsel for défendants to the 
effeet that thèse roustabouts are a very degraded class of laborers, 
and 80 vicious in their instincts that th^y are uninfluenced by any 
ordinary considération that would impel a man to do his work most 
efficiently; and that it would imperil the interests of commerce and 
obstruct the navigation of this river to apply to complaints like this 
the customary rules of law that govern the contract of sea-goîng mar- 
iners. It is urged that nothing but the severest compulsion will make 
them work ; that they understand this, and engage in the service with 
a knowledge of the fact that they m&,y be subjected to rough measures 
to prevent them from shirking their labor under circumstanees where 
inefficienoy is disastrous to their employers. There is a good deal 
of force in this, but it is the old-time argument in favor of flogging 
seamen and soldiers, and cannot override the humane policy of our 
statute which abolishes it in the army, in the navy, and "on board 
vessels of commerce. " Eev. St. § 4611. It is no more lawfui to flog a 
"roustabout" than it is to so discipline a common seaman, and it never 
was lawfui to beat and wound them with sticks and clubs, for which the 
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oAScers are liable, both civilly and criminally. Eev. St. § 53é7 ; 17. S. 
V. Collins, 2 Curt. 194. It is often done with brutish violence. I hâve 
Been them come about this court-house with a vague idea that in some 
way they were under the protection of the ofEcers of the United States, 
and having the marks of violence upon them showing how cruelly 
they had been beaten. They hâve been sent to attorneys, but in some 
way it has bèen arrangea so that this court has never had the op. 
portunity of imposing the penalty of damages for such brutality . The 
ordinary remédies of withholding wages, discharging for misconduct, 
putting in confinement or in irons, and the like, must suffice as meth- 
ods of discipline for inefficiency, if the penalties of the statutes by 
criminal prosecution for disobedience of orders do not apply. Cer- 
tainly, beating cannot be sanctioned by the courts. The beating is 
not satisfactorily proven in this case, and the testimony of the only 
disinterested witness must turn the scale against the libelant on that 
point. 

But thèse oflScers had no right to discharge this man at the place 
they did, late at night, and under circumstances which show that it 
was imposing ûpon him unnecessary suffering. His wages were paid 
him, but J;hey might hâve been withheld, if it was just to do that, or 
used to pay for his shelter on the boat. I do not décide that he could 
not be discharged at ail until the return of the boat, and express 
no opinion as to that; but he should not, for mère inefSeient work, 
hâve been driven from the boat on a dark, cold, and wet night; at the 
time and place where he was compelled to go ashore. Comraon hos- 
pitality and humanity should hâve prevented this, and the admiralty 
law forbids it. The proper and humane care of even inefficient sea- 
men is the duty of every master, and whatever he may lawfully do 
must be done with due considération for this principle. 1 Conkl. 
Adm. 429-442. 

It is not dilBcult to détermine the measure of damages in this case. 
If severe beating had beea proved, the court would yield to the de- 
mand for not less than $100 ; butit is disproved. He had been paid 
his wages, and might hâve come home on the cars, but chose to 
walk when he reached the railroad. I think $30 amply sufiicient 
to compensate the libelant, and emphasize the détermination of- this 
court to insist on humane treatment even of "roustabouts." Decree 
accordingly. 
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WOOSTER V. HaNDT. (No. 1.) 

Same V. Singer Manuf'g Co. of New York. (No. 2.) 

Same V. HowE Machine Co. (No. 3.) 

Same v. Willoox & Gibbs Sewing-Machine Co. (No. 4.) 

Same v. Domestic Sewing-Machine Co., impleaded, etc. (No. 6.) 

Same v. Sohenck, impleaded, etc. (No. 6.) 

Same v. Singer Manup'o Co. of New Jersey. (No. 7.) 

Same v. Barker. (No. S.) 

Same v. Thoenton and others. (No. 9.) 

Same v. Blakb and others, impleaded, etc. (No. 10.) 

(Oireuit Oourt, S. D. New York. February 16, 1885.) 

1. Equity Practice—Costs— Final Hearing in Eqdity or Admiraltï — Sec- 

tion 824, Kbv. St. 

To coustitute "a final hearing in equity or admiralty," within the meaning 
of section 824, there raust bu a liearing of the cause on its merits ; that is, a sub- 
mission of it to tlie court, in sncli shape as the parties chooae to give it, witli a 
view to a détermination wbether tlie plaintilî orlibelant has made out the case 
stated by Mm in his bill or libel as tlie ground for the permanent relief which 
his pleading seeks, on such proofs as the parties place before the court, be the 
case one of pr» confessa, or bill or libel and answer, or pleadings alone, or plead- 
ing» and proofs. 

2. 8ame — Sbvkeal Trials — Dockkt Feb. 

The statute does not forbid the allowance of a docket fee on or for each trial 
before a jury, where there is a verdict, or on or for each final hearing in equity 
or admiralty, if there are two or more final hearings, such as are above de- 
flned, in the same cause. 

3. Same — Dépositions Admittbd in Evidence by Stipulation — Taxable Fbes. 

Where, on the hearing of one of several suits heard at the same time, brought 
by the same plaintifE against différent défendants, for the infringement of the 
same patent, the dépositions of a number of witnessea, taken in others of said 
suits, are admitted in évidence by virtue of a stipulation that ail the évidence 
taken for the final hearing on both sides, in the other suits, may be read on the 
final hearing herein with the same force and eflec) as if taken herein, a solic- 
itor's fee of $2.50 for each déposition in each one of the cases is not taxable. 

4. Same— -Copies op Papers. 

Copies of papers obtained for use on interiocutory or preliminary or inci- 
dental motions orhearinga are not obtained for use on trials, virithin the mean- 
ing of section 983. 
6. Same — Travelins Expansés of Mbssengeks and Attornbys. 

The traveling expansés of attorneys to take évidence and attend court, and 
the expenses of messengers, are no part of taxable costs. Such expenses were 
never taxable before or since the act of 1853. 

6. Same— Machine Exhibits. 

The expense of copies of models in the patent-office, properly procured for 
use as a part of the évidence in the suit, may be allowed for as part of the tax- 
able costs ; but the expense of other models and machines are not allowed to be 
80 taxed. 

7. Same — Photolithographic Exhibits. 

Photolithographic exhiliits, not being drawings from the patent-oiflce, but 
sketches Introducod by witnesses in giving Iheir évidence, fall under the rule 
as to machine exhibits, and are not taxable as costs. 
v.23F,no.2— 4 
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8. Same— WiTNEssBs' Fees not Paid. 

Where witnesses are paid in one or more cases, and not in others, the évi- 
dence ia strong that they are never to be paid ; especially where tlie Japse of 
time is great between the rendering of the service and the taxation. 

9. Bamb^Depositions of Witnbssbs 8worn in Mokb Cases than One. 

Where the déposition of a witness was taken and entitled in several suits, he 
being sworn in each, but hia déposition was written down only once, and there 
was no agreement that the solicitor's fee of $2.50 should be taxed but once for 
the group of cases, such fee is taxable for the déposition, in each case. 

10. Bamb — Fbes Paid the Samb Witness in More than Onb Oase. 

In the absence of any rule of court, or spécial order, or stipulation of parties, 
a witness is entitled under section 848 to his fee for each day's attendance in 
court in each suit in which he attends. 

11. 8ame— Obrtifibd CopiBa of Papbks Pct in Evidence. 

Where, under section 983, copies of papers necessarily obtained for use are 
put in évidence, and no order is made rejecting them as évidence, it is the 
duty of the clerk to allow, on taxation, the disbur^eraents paid for the varions 
copies put in évidence and forining part of the record for final hearing. 

12. Same — Incompétent and Immateriai. Testimont. 

Where, upon an appeal from the taxation of costa, a party for the first time 
applies to the court to déclare certain dépositions to be incompétent and imma- 
teriai, it is a sufBciént ground for denying the application thaï the party did not, 
at or before the final hearing, or before the taxation of costs, move to strike out 
the évidence in question. 

In Equity. 

Henry S. Hoyt and Frédéric H. Betts, for plaintifï. 

W. H. L. Lee, B. F. Lee, and John Dane, Jr., for défendants. 

Blatchfoed, Jusiiice. In suits Nos. 1, 9, and 10, hearings were 
had oh pleadings and proofs, and decrees directed for the plaintiff, in 
April, 1881, Wooster v, Blake, 8 Fed. Eep. 429. Afterwards, on the 
applicalion of the défendants, thoae cases were reheard, because of 
décisions made by the suprême court in Jariuary, 1882, and the bills 
were dismissed in July, 1884. Wooster v. Handy, 21 Fed. Eep. 51. 
At the same time, after hearings on pleadings and proofs, the bills 
were dismissed in the other seven cases. Wooster v. Howe Machine 
Co. 21 Fed. Eep. 67. 

The questions now to be considered arise on appeals by both par- 
ties from the taxation by the clerk of the défendants' bills of costs. 
The amounts of the bills in the several cases, as offered for taxation, 
the amounts disallowed, and the amounts taxed, were as follows : 

OFFERED. DISALLOWED. TAXED. 



SUITS. 


No. 


1, 


No. 


2. 


No. 


3. 


No. 


4. 


No. 


5, 


No. 


6. 


No. 


7, 


No. 


8, 


No. 


9, 



No. 10, 



$1,555 29 


$ 486 40 


$1,068 89 


2,707 46 


340 19 


2,367 27 


261 86 


24 25 


237 61 


203 42 


89 25 


114 17 


237 92 


25 50 


212 42 


249 67 


27 25 


222 42 


168 52 


122 50 


46 02 


157 57 


115 00 


42 57 


190 63 


38 74 


151 89 


160 27 


28. 35 


131 92 


$5,892 61 


$1,297 43 


$4.595 18 
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The questions to be considered arise maînly under the statutory 
provisions in regard to fées and costs. The fee bill of February 26, 
1853, (10 St, at Large, 161,) provided as follows: 

Section 1. "In lieu of the compensation now allowed by law to attorneya, 
solieitors, and proctors in tlie United States courts, * * * witnesses 

* * * in the several States, the foUowing and no other compensation shall 
be taxed and allowed. But this act shall not be construed to prohibit attor- 
neys, solieitors, and proctors from charging to and teceiving from their cli- 
ents, other than the government, such reasonable compensation for their serv- 
ices, in addition to the taxable costs, as may be in accordance with gênerai 
usage in their respective states, or may be agreed upon between the parties. 

"Pees of Attorneys, Solicitoes, and Peoctoes. In a trial before a 
jury in civil and criminal causes, or before référées, or on a final hearing in 
equity or admiralty, a docket fee of twenty dollars. Provided, that in cases 
in admiralty and maritime jurisdiction, where the libelant shall recover less 
than fifty dollars, the docket fee of the prootor shall be but ten dollars; in 
cases at law, where judgment is rendered without a jury, ten dollars, and five 
dollars where a cause is discontinued; for sairefacias, and other proceedings 
in recognizances, five dollars; for each déposition taken and admitted as évi- 
dence in the cause, two dollars and flfty cents." 

"Sec. 3. * * * Witnesses' Fbes. Foreachday'sattendance in court, 
or before any ofiScer pursuant to law, one dollar and fifty cents, and five cents 
per mile for traveling from his place of résidence to said place of trial or 
hearing, and five cents per mile for retuming. When a witness is subpœ- 
naed in more than one cause between the same parties in diiïerent suits at 
the same court, but one travel fee and one per diem compensation shall be 
allowed for attendance, to be taxed in tlie flrst case disposedof, and 'per 
diem ' only in the other causes, to be taxed from that time in each case, in 
the order in which they may be disposed of. * * * The bill of fées of 
clerk, marshal, and attorneys, and the amount paid printers and witnesses, 
and lawful fées for exempliflcations and copies of papers necessarily obtained 
for use on trial in cases where by law costs are recoverable in favor of the pre- 
vailing party, shall be taxed by a judge or clerk of the court, and be included 
in and form a portion of a judgment or decree against the losing party. 

* * * That before any bill of costs shall be taxed by any judge or other 
ofiScer, or allowed by any oflScer of the treasury, in favor of clerks, marshals, 
commissioners, or district attorneys, the party claiming such bill shall prove, 
by his own oath, or some other person having a knowledge of the facts, to be 
attached to such bill and filed therewith, that the services charged therein 
hâve been actually and necessarily performed as therein stated. " 

The foregoing provisions appear in the foUowing form in the Ee- 
vised Statutes : 

"Sec. 823. The foUowing, and no other, compensation shall be taxed and 
allowed to attorneys, solieitors, and proctors in the courts of the United 
States, to * * * witnesses * * * in the several states and territories, 
except in cases otherwise expressly provided by law. But nothing herein 
shall be construed to prohibit attorneys, solieitors, and proctors from charg- 
ing to and receiving from their clients, other than the government, such rea- 
sonable compensation for their services, in addition to the taxable costs, as 
may be in accordance with gênerai usage in their respective states, or may be 
agreed upon between the parties. 

"Fees of Attorneys, Solioitors, and Proctors. Sec. 824. On a trial 
before a jury, in civil or criminal causes, or before référées, or on a final hear- 
ing in equity or admiralty, a docket fee of twenty dollars: provided, that in 
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cases of admiralty and maritime jurisdictiou, where the lîbelant recovers less 
than flfty dollars, the doolcet fee of his proctor sliall be but ten dollars. In 
cases at law, when judgment is rendered without a jury, ten dollars. In cases 
at law, when the cause is discontinued, flve dollars. For soirefaoias, and 
other proceedings on recognizances, flve dollars. For each déposition taken 
and admittedin évidence in a cause, two dollars and flfty cents." 

"WiTNESSES' Fées. Sec. 848. For each day's attendance in court, or be- 
fore any offlcer pursuant to law, one dollar and flfty cents, and flve cents a 
mile for going from his place of résidence to the place of trial or hearing, and 
flve cents a mile for returning. When a witness is subpœnaed in more than 
one cause between the same parties, at the same court, only one travel fee 
and one per diem compensation shall be allowed for attendance. Both shaU 
be taxed in the case first disposed of, after which theper diem attendance fee 
aloiie shall be taxed in the other cases in the order in which they are disposed 
of." 

"Sec. 983. The bill of fées of the clerk, marshal, and attorney, and the 
amount paid printers and witnesses, and lavvful fées for exempliflcations and 
copies of papers necessarily obtained for use on trials in cases where by law 
eosts are recoverable in favor of the prevailing party, shall be taxed by a 
judge or clerk of the court, and be included in and form a portion of a judg- 
ment or deeree against the losing party." 

"Sec. 984. Before any bill of costs shall be taxed by any judge or other offl- 
cer, or allowed by any officer of the treasury, in favor of clerks, marshals, 
commissioners, or district attorneys, the party elaiming such bill shall prove 
by his own oath, orthat of some other person having a knowledge of the tacts, 
to be attached to such bill and flled therewith, that the services chargedtherein 
hâve been actually and necessarily performed as therein stated. " 

The objections taken by the défendants to the disallowance of items 
which were disallowed will first be considered. 

1. Docket fées. In suits Nos. 1, 9 and 10, a solicitor's docket 
fee in each case was claimed, of $20, for each one of the two hear- 
ings, but only one docket fee of $20 was taxed in each one of the 
three cases. It is contended, for the plaintiff, that only one docket 
fee of $20 in each one of the three cases was taxable; that the first 
hearing was not the "final hearing" referred to in the statute ; that 
the docket fee of $20 i s only taxable once in a suit, although there is 
more than one trial or more than one hearing of the case ; that a final 
hearing in an equity suit is the hearing pursuant to which the final 
deeree is entered; and that there can be but one final hearing of a 
cause in the same court. The words of section 824 are, "on a final 
hearing in equity or admiralty." The same words were used in sec- 
tion 1 of the aot of 1853. The words "final hearing" had a recog- 
nized meaning, in the practice and procédure of courts, in 1853. 
Those words are found in the removal act of July 27, 1866, (14 St. 
at Large, 306,) in the provision for a removal by a pétition filed "at 
any time before the trial or final hearing of the cause," which provis- 
ion is reproduced in that language in subdivision 2 of section 6'39 of 
the Eevised Statutes. They are also found in the removal act of 
Mardi 2, 1867, (14 St. at Large, 558,) in the provision for a removal 
by a pétition filed "at any time before the final hearing or trial of the 
suit," which provision is reproduced in subdivision 3 of section 639 
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of the Eevised Statutes, in this language ; "at any tîme before the 
trial or final hearing of the suit." 

In référence to this act of 1867 it was said by Chief Justice Waite, 
in Vannevar v. Bryant, 21 Wall. 41, é3: "The act authorizes the 
pétition for removal to be filed ' at any time before the final hearing 
or trial of the suit.' The hearing or trial hère referred to is the ex- 
amination of the facts in issue. ' Hearing ' applies to suits in chancery 
and 'trial' to actions at law." In the same case, 8m6 nom. Bryant v 
Rich, 106 Mass. 180, 192, it was said by Justice Gteay, that the words 
"final hearing or trial," in the act of 1867, would seem to be équiva- 
lent in meaning to the words "trial or final hearing," in the act of 
1866. In référence to thèse words in the aets of 1866 and 1867, it 
is said by Judge Dillon, in his work on the Removal of Causes, (3d 
Ed. c. 15, § 59, p. 73,) as the resuit of numerous authorities cited: 
"Under this language, the pétition for the removal miy, it is certain, 
be made at any time before entering upon the final trial, or the hear- 
ing on the merits." 

In Doughty v. West, Bradley X- Gary Maniif'g Go. 8 Blatchf. C. C. 
107, it was said byWooDBUFF, J., in 1870, in référence to the allow- 
ance of a docket fee under section 1 of the act of 1853 : 

" ' Trial ' and ' final hearing ' hâve well-known deflnite meanings in the law, 
and they are used in this statute in that well-lcnown sensé. ' ïrial ' is used 
to deseribe the prooess of determining the issues in an action at law; and 
' final hearing,' the submission of ihe case, for a détermination thereof, upon 
the pleadings, or pleadings and proofs, or otherwise, so that the case may be 
finally disposed of." 

The distinction between interlocutory applications and final hear- 
ings is a fundamental one in equity proceedings; and, when the ex- 
pression "final hearing" is used in référence to an equity suit, it is 
used in oontradistinction to an interlocutory application. 

In 2 Daniell, Ch. Pr. c. 35, § 1, (4th Amer. Ed. 1587,) it is said: 

"An interlocutory application is a request made to the court, or to a judge 
in ehambers, for its interférence in a matter arising in the progress of a cause 
or proceeding; and it may either relate to the procéss of the court, or to the 
protection of the propcrty in litigation pendante lits, or to any matter upon 
which the interférence of the court or j udge is required before or in consé- 
quence of a decree or order. " 

This distinction is recognized in the rules in equity prescribed by 
the suprême court. Eule 1 is as follows : 

"The circuit courts, as courts of equity, shall be deemed always open for the 
purpose of filing bills, answers, and other pleadings; for issuing and return- 
ing mesne and final process and commissions; and for making and directing 
ail interlocutory motions, orders, rules, and other proceedings preparatory to 
hearing of ail causes upon their merits." 

This rule went into effect August 1, 1842, and has been in force 
ever since. So, in rule 29 of the rules in admiralty prescribed by 
the suprême court, it is provided that a default in answering a libel 
may be set aside, and an answer allowed, "at any time before the final 
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hearing and decree." This rule bas been in force since September 
1, 1845. 

In Dedekam V. Vose, 3 Blatchf. C. C. 77, in 1853, in tbis court, 
where a deoree dismissing a libel in admiralty had been affirmed, it 
was beld by Mr. Justice Nelson and Judge Betts, tbat the proctor 
could not bave a docket fee of $20 for eacb one of two terms at which 
the cause was on the ealendar, but could bave one docket fee. 

In Hayford v. Griffith, Id. 79, in 1853, in tbis court, where an ap- 
ï)eal in admiralty was dismissed by the court on motion, before hear- 
ing, for irregularity, it was beld by Mr. Justice Nelson that the docket 
fee was allowable, because the cause was on the ealendar for hearing 
and was finally disposed of. 

In Dedekam v. Vose, Id. 153, in 1853, in this court, where, after a 
decree in admiralty bad been affirmed, there was an order by default 
against stipulators, it was beld by Judge Betts tbat a docket fee 
could not be charged therefor, as a final hearing, because it was an 
interlocutory or collatéral proceeding by motion. 

In Doughty v. West, Bradleif & Cary Manufg Go. 8 Blatchf. C. C. 
107, in 1870, in this court, there was a référence to a master growing 
ont of a motion for an injunction before final hearing, and it was 
beld by Judge Woodbuff that a docket fee for the référence, as a trial 
or final hearing, was not taxable. 

In Goodyear Dental Vulcanite Co. v. Osgood, 2 Ban. & A. 529, in 
1878, in the circuit court for the district of Massachusetts, there were, 
in eacb of two equity cases, a bill, an answer, and a replication, and 
each case was dismissed by an order ôf the court, on the plaintiflf's 
motion, there having previously been an interlocutory decree in each 
suit, which substantially decided the merits of the controversy; and 
it was held by Judge Sheplby that a docket fee of $20 was taxable in 
each of the two cases. He said : 

"In the taxation of costs, « final hearing' is to be considered as the submis- 
sion of a cause in equity for the détermination of the court, so that the case 
may be finally disposed of upon bill and answer, or bill, answer and repli- 
cation, or upon pleàdings and proofs, or otherwise, after the case is at issue." 

In The Bay City, 3 Fed. Ebp. 47, in 1880, in the trial of a suit in 
admiralty in the district court for the Eastern district of Michigan, 
évidence was given on both sides, and leave was granted to the libel- 
ant to give further proof, the court having intimated an opinion that 
he had not made out a case. He then discontinued the suit. Judge 
Brown held that the docket fee was taxable, and was not dépendent 
on a judgment or decree, but was taxable on a trial or final hearing. 

In Strafer v, Carr, 6 Fed. Eep. 466, in 1881, in the district court 
for the Southern district of Ohio, there were two disagreements of ju- 
ries, and then the plaintiff dismissed the case. It was held by Judge 
Swing that no docket, fee of $20 was taxable, but only a discontin- 
uance fee of $5. 

In Schtiieder v. Barncy, 19 Blatchf. C. C. 143, B. C. 7 Fed. Eep. 
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451, in 1881, in this court, there were three trials before a jury; 
firat, the plaintiff had a verdict, and the défendant obtained a new 
trial ; second, the défendant had a verdict, and the plaintiff obtained a 
new trial ; third, the défendant had a verdict. It was held by Judge 
Blatchfoed that each of the three trials was a complète trial, and 
that the défendant was entitled to tax three docket fées of $20 each. 
In Coy V. Perkins, 13 Fed. Eep. 111, in 1882, in the circuit court 
for the district of Massachusetts, there was a demurrer to a bill in 
equity, and the plaintiff, without notice to the défendant, or hearing 
or considération of the case by the court, entered an order as of course, 
dismissing the bill. It was held by Mr. Justice Gray and Judge Low- 
BLL (Judge Nelson concurring) that the docket fee was not taxable. 
Mr. Justice Gray says, referring to sections 823 and 82é: 

"We areof opinion that, upon the face of the statute, the intention of the 
législature is manifest, that it is only where some question of law or fact, in- 
volved in or leading to the flnal disposition actually made of the case, has 
been submltted, or at least presented, to the considération of the court, that 
there can be said to hâve been a final hearing which warrants the taxation of 
a solicitor's or proctor's fee of $20; as, for instance, where the court, on mo- 
tion and argument, disrhisses for irregularity an appeal from the district 
court, as in the case before Mr. Justice Nelson, of Hayford y. Griffith, 3 
Blatchf. C. C. 79, or where the plaintiff discontinues after the court has sub- 
stantially décidée! the merits of the case, either in an opinion expressed at the 
hearing upon the merits, as in the caseof The Bay City, before Judge Brown, 
(3 Fed. Eep. 47,) or by a previous intei'locutory decree, as in Goodyear Dental 
Vuloanite Co. v. Osgood, decided by Judge Shepley in February, 1878." 

In Yale Lock Manufg Go. v. Calvin, 21 Blatchf. C. C. 168, S. C. 14 
Fed. Eep. 269, in 1882, in this court, where a suit in equity was 
voluntarily discontinued by the plaintiff, without any hearing or dé- 
cision by the court, Judge Whbbleb held that the docket fee was not 
taxable. 

In The Alert, 15 Fed. Eep. 620, in 1883, in the district court for 
the Eastern district of New York, a vessel was in oustody, in an ad- 
miralty suit in rem, and the case was entered on the admiralty docket. 
An order was afterwards made by the court dismissing the case, and 
discharging the vessel from custody, on payment of costs, founded on 
a consent of the libelant that the cause be discontinued on payment 
of the amount claimed, and the libelant's costs. Judge Benedict 
held that, as an order of court was necessary to obtain therelease of 
the vesEiel and to cancel the libelant's stipulations, the hearing on 
the motion to that eSect was a final hearing, and the docket fee was 
taxable. 

In Huntress v. Toivn of Epsom, 15 Fed. Eep. 732, in 1883, in the 
circuit court for the district of New Hampshire, there was a disagree- 
ment of one jury, and afterwards a verdict by another jury. Judge 
ClaeS held that only one docket fee of $20 could be allowed. 

In Goodyear v. Sawyer, 17 Fed. Eep. 2, in 1883, in the circuit court 
for the Western district of Tennessee, in six suits in equity, Judge 
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Hammond held that the docket fee was taxable where, after a cause 
was set on the hearing docket, it was dismissed by an order of the 
court, either generally or without préjudice, on motion of the plain- 
tiff; and also where, after a decree against the défendant for an in- 
junetion and an account, and for coats, the cause was dismissed by 
the court on motion of the plaintiff, There were answers in ail the 
cases, and replications in two, but no replications in the others. 

In Andrews v. Cole, 20 Fed. Rep, 410, in 1884, in this court, in a 
suit in equity, there was an order pro confessa, followed by a final de- 
cree. It was held by Judge Wallace that there had been a final 
hearing, and that a docket fee was taxable, because a final decree 
after an order pro confessa was not a matter of course. 

The conclusion from the considérations above stated, supported as 
they appear to be by ail the cases cited, except, perhaps, that of 
Goodyear v. Sawyer, is that to constitute "a final hearing in equity 
or admiralty," within the meaning of section 824, there must be a 
hearing of the cause on its merits ; that is, a submission of it to the 
court in such shape as the parties choose to give it, with a view to a 
détermination whether the plaintiff or libelant has made out the case 
stated by him in his bill or libel as the ground for the permanent 
relief which his pleading seeks, on such proofs as the parties place 
before the court, be the case one of pro confessa, or bill or libel and 
answer, or pleadings alone, or pleadings and proofs. Nor does it 
detract from the force of this conclusion, that what is called an in- 
terlocutory decree, as distinguished from a final decree, is often en- 
tered as the resuit of a décision on a final hearing. In 2 Daniell, 
Ch.Pr. c. 26, § 1, (4th Amer. Ed.) 986, it is said: 

"A decree is a sentence or order of the court, pronounced on hearing and 
understanding ail the points in issue, and determining tlie right of ail the 
parties to the suit, according to equity and good conscience. It is either in- 
terlocutory or final. An interlocutory decree Is when the considération of 
the particular question to be determined, or the further considération of the 
cause generally, is reserved till a future hearing." 

The docket fee is given by section 824 as a fee to the solicitor or 
proctor "on" the final hearing. If there is such a final hearing as is 
above defined, the fee is taxable, as between party and party, in behalf 
of the party to whom the oosts of the cause are awarded. Nor is 
there anything in the statute which forbids the allowance of a docket 
fee on or for each trial before a jury where there is a verdict, or on 
or for each final hearing in equity or admiralty, if there are two or 
more final hearings, such as are above defined, in the same cause. A. 
new trial granted after verdict is as complète a trial, if there is a 
verdict in it, as was the first trial; and a rehearing or second hear- 
ing, such as was had in suits Nos. 1, 9, and 10, after a décision was 
rendered in them, is as complète a final hearing as was the first one. 

I am, therefore, of opinion that the second $20 docket fee, in each 
of the three cases so reheard, must be allowed. 
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2. Dépositions admitted in évidence hy stipulation. Tliere were, in 
each one of suits Nos. 2, 3, 4, 5, 6, 7, and 8, dépositions admitted in 
évidence, by stipulation or order, which were not taken in the case in 
which they were so admitted. Tliey number in ail 150 dépositions, 
and the fées for them, at $2.50 each, are $375. Thosefees were dis- 
allowed on taxation. In suits Nos. 2, 3, 5, and 6 there was a stipu- 
lation that the dépositions of two persons, taken in suits Nos. 1, 9, 
and 10, might be put in évidence by the défendants, in suits Nos. 2, 
3, 5, and 6, "with the same force and effect as if" those two persona 
"were personally examined herein and testified as they hâve testified 
in said dépositions;" and that the dépositions of two other persons, 
theretofore taken in suits Nos. 1, 9, and 10, might "be read upon the 
final hearing,". in suits Nos. 2, 3, 5, and 6, "with the same force and 
eiïect as if duly taken," in suits Nos. 2, 3, 5, and 6, "on the part of 
complainant." In suits Nos. 4 and 5 there was a stipulation that ail 
the évidence taken in suit No. 3 "be admitted as évidence" in suits Nos. 
4 and 5, "subject to ail objections entered in the record" in suit No. 3, 
"with the same force and eSect as if said évidence had been adduced" 
in suits Nos. 4 and 5; and that the évidence of two persons, thereto- 
fore taken in suit No. 10, "be admitted as évidence" in suit No. 5. 
In suit No. 6 there was a stipulation that the déposition of one per- 
son, taken in suit No. 3, be considered as taken in suit No. 6, "for 
the purposes thereof." In suit No. 7 an order was made, on consent 
of both parties, that ail of the évidence theretofore taken on behalf 
of either party, in suits Nos. 2, 3, and 4, "be treated as évidence" in 
suit No. 7, on behalf of the party "who introduced and took the 
same" in suits Nos. 2, 3, and 4, "with the same effect (except on 
question of costs) as if duly taken" in suit No. 7. In suit No. 8 an 
order was made, on consent of both parties, that the proofs thereto- 
fore taken in suits Nos. 2, 3, 4, and 7 "be admitted as évidence for 
final hearing," in suit No. 8. 

The défendants contend that, by thèse stipulations in the suita 
other than No. 7, it was agreed that the dépositions should be treated 
in ail respects as if taken in the respective suits into which they were 
admitted ; that, independently of such agreement, the fee was taxable 
in ail the cases in which the dépositions were admitted in évidence; 
and that there is nothing in the stipulation in suit No. 7 which varies 
that rule. 

In DedekamY. Vase, 3 Blatchf. C. C. 77, in 1853, in this court, it was 
held by Mr. Justice Nblsok and Judge Bbtts, in an appeal in admi- 
ralty, that the fee of $2.50 could not be taxed for a déposition taken 
in the district court and read in évidence in this court, at the hear- 
ing, from the apostles. 

In Stimpson v. Brooks, Id. 456, in 1856, in this court, it was held 
by Judge Betts that the fee was not taxable for a déposition taken 
and admitted as évidence on the hearing of a motion for a prelimi- 
narj injunction. 
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^ In Troylron â Nail Factàry v. Corning, 7 Blatchf. C. C. 16, in 1869, 
in the circuit court for the Northern district of New York, it was held 
by Mr. Justice Nelson that the word "déposition," in the act of 1853, 
did not include oral testimony taken in court or before a master, and 
applied only to a déposition given in évidence on the trial of a case 
at common law, and to one read at the heariag of a suit in equity. 

In Jerman v. Stewart, 12 Fbd. Eep. 271, in 1882, in the circuit 
court for the Western district of Tennessee, it was stipulated between 
the parties that dépositions theretofore taken in a suit in a court of 
the state might "be read and used in évidence on the trial" of the 
suit in the circuit court. Jpdge Hammond held that the fee of two 
dollars and fifty cents for each of them was taxable, on the ground 
that, under section 824, it was not neeessary that the dépositions 
should be formally taken, but it was sufficient if they were taken in 
any way and admitted in évidence; that the dépositions stood, in ail 
respects, as if taken in the usual way, except that the cost of retaking 
was saved; that the fee of two dollars and fifty cents was not a part 
of the cost of taking the déposition, but, like the docket fee, was an 
allowance to the attorney, as taxable costs, for his professional serv- 
ices in the case ; and that, unless the agreement of the parties waived 
it, it was as much taxable as any other costs. 

In Green v. French, 5 N. J. Law J. 228, in 1882, in the circuit 
court for the district of New Jersey, there was a stipulation that the 
testimony taken in the case should be used in 13 dther cases. Under- 
the stipulation, 95 dépositions taken and admitted in évidence in the 
first case were used in the 13 other cases. Judge Nixon held that 
the fee of two dollars and fifty cents was taxable for each déposition 
in each one of the 14 cases. 

The contention of the plaintiflf hère is, that the fee for a déposition 
cannot be taxed in any other suit than that in which it was taken ; 
that itis not enough that the déposition is "admitted in évidence in a 
case, "but it must be taken in the same cause; that the object of the 
stipulations and orders was to save the labor and expense of taking 
the dépositions more than once ; and that, therefore, they cannot be 
charged for as actually taken when they were not actually taken. 

The question bas been before this court. In Simon v. Neumann, 
the dépositions of 38 witnesses, taken in another suit in this court, 
heard at a différent time, were admitted in évidence, by virtue of a 
stipulation that "ail the évidence taken for the final hearing," on both 
sides, in the other suit, "may be read on the final hearing herein, 
with the same force and effect as if taken herein." On taxation, the 
clerk disallowed the charge of $2.50 for each of the 38 dépositions, 
and Judge Wallace, in July, 1884, after hearing eounsel for both 
parties, afBrmed the taxation. No distinction favorable to the allow- 
ance of the fee can be taken between the case of Simon v. Neumann 
and the présent cases, and it is proper that the ruling in that case 
should be foUowed as the law of this circuit, as the taxations in th& 
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présent cases, in October, 188é, were, as to this point, based on the 
ruling of this court in Simon v. Neumann. 

3. Copies- of papers. The folio wing items in suit No. 1, for cop- 
ies of papers, were disallowed : 

1. Copy déposition in Maffia Ruffler Case, - • • $ 1 25 

2. Copy déposition Wooster, (from Grutman,) - - • 5 70 

3. Copy testimony Asa Wilmot, - - - - 14 60 

4. Certiflcate of loss of déposition and copy déposition, (Gutman,) 8 60 

5. Copy opinion, ...... 3 00 

6. Stenographer's minutes of argument and copy, - - 103 50 

7. Copy testimony in interférence, Robjohn v. Pipo, - - 47 50 

The following items in sait No. 2, for copies of papers, were disal- 
lowed: 

8. Copy prima /(2c je proofs, (Gutman,) . - - . $10 20 

9. Copy of Carey's déposition, (Gutman,) - - - 7 50 

10. Copy of Kellogg's déposition, - - - - - 5 75 

11. Copy of Pipo's déposition, - - - - - 5 00 

12. Copy of part of testimony taken, - - - . - 30 00 

The following items in suit No. 9, for copies of papers, were disal- 
lowed : 

13. Copy déposition Wooster, from Gutman, - - - - $ 5 34 

14. Copy of part of évidence before master, - - - 4 80 

Item 1 was obtained to be used in opposing a motion for a prelim- 
inary injunction. Items 2, 8, 9, 10, 11, 12, 13, and 14 were for cop- 
ies of testimony taken on behalf of the plaintiff, either in chief or 
before the master, the copies being procured by the défendant so as 
to be informed of the contents and to be prepared to meet the évi- 
dence. Item 3 was for a copy of a déposition of a person, obtained for 
use on a motion made in suit No. 1, by the défendant, to open the 
proofs therein and allow the déposition of that person to be taken as 
a witness in suit No. 1, the object of procuring the copy being to 
show the relevancy of the évidence. Item 4 was a certiflcate from 
the examiner as to the loss of the déposition of a witness taken in 
suit No. 1, and a copy of a second déposition of the same witness 
taken in suit No. 1, the certiflcate and copy being obtained for use 
on a motion in référence to the lost déposition. Item 5 was for a 
copy of the opinion of the court given on the décision in favor of 
the plaintiff on the first hearing in suit No. 1, the copy being ob- 
tained for use by the défendant in settling the decree on that décis- 
ion. Item 6 : Ât the first hearing in suit No. 1, the' défendant had 
no brief prepared, and the hearing proeeeded, with leave to the de- 
fendant to send in afterwards a printed argument. To enable him 
to do this, he employed a stenographer to take down the oral argu- 
ment for the défendant. Item 7 was for a copy from the files of the 
patent-office of the testimony in an interférence case. Accompany- 
ing the motion for a rehearing in suit No. 1, there was a motion by 
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the défendant for leave to put in évidence the interférence testi- 
mony, and such copy was part of the moving papers on that motion. 
The motion was not granted. 

The provision of section 983 is, that "lawful fées for exemplifica- 
tions and copies of papers necessarily obtained for use on trials, in 
cases where by law costs are reeoverable in favor of the prevailing 
party, shall be taxed" and "be included in" the "judgment Or decree 
against the losing party." The papers must be not only for use "on 
trials," or, as theactof 1853 says, "on trial," — that is, such trials and 
final hearings as are elsewhere spoken of, (for this provision came 
from the act of 1853, and must be interpreted in the light of the other 
provisions of that act,) — but the language implies that the copies must 
hâve been actually used on or in the trial or final hearing, (or, at 
least, obtained for such use under a rule or an order or a stipula- 
tion,) and the fact of such use, or the existence of such rule or order 
or stipulation, is évidence that the copy was "necessarily obtained for 
use." As section 983 relates to exemplifications and copies of papers, 
it covers that subjeet, and excludes ail of that class which are not there 
provided for. It excludes papers used on interlocutory or preliminary 
or incidental motions or hearings. Copies of papers in the suit, ob- 
tained from the clerk, and otberwise properly taxable, are included 
in the provision, in section 983, for taxing "the billof fées of the clerk." 
In thèse cases, the plaintif did not object to certified copies from the 
clerk, of orders in the suits, required by the rules to be served. 

In Hathaway v. Roadi, 2 Woodb. & M. 63, 74, in 1846, in the cir- 
cuit court for the district of Massachusetts, even before the act of 1853, 
Mr. Justice Woodbury disallowed a charge by the défendant for a 
copy of the plaintiiï's patent, on the ground that it was not needed in 
order to be used as évidence by the défendant, but was wanted for 
préparation and argument. 

In Hussey v. Bradley, 5 Blatchf. C. G. 210, in 1864, in the circuit 
court for the Northern district of New York, the expense of reporting 
for the court the argument on the final hearing was disallowed by 
Judge Hall (Mr. Justice Nelson concurring) because there was no 
agreement of the parties that the expense should be taxed. 

Under the foregoing views, ail of the above 14 items were properly 
disallowed. 

4. Traveling expenses of messengers and attorneys, and expense of 
box. The foUowing item in suit No. 1 was disallowed : 

15. Expenses of messenger from patent-ofîice with original models, - $25 00 

The folio wing items in suit No. 2 were disallowed: 

16. Expansés B. P. Lee, Syracuse, .... - $37 86 

17. Expenses B. F. Lee, Wilkesbarre, - - - - ' 20 50 

18. Expenses B. E. Lee, at Boston, - - ■ - . ..> - 70 83 

19. Box for preserving exhibits in clerk's office, - - - ' 5 80 

20. Expenses W. H. L. Lee, at Navesink, - . : . - 2 00 

21. Paid messenger from clerk's office, with exhibits, - - 13 00 
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Item 15 was for the expense of a messenger in bringîng from the 
patent-office, for use in opposition to a motion for a preliminary in- 
junction in suits Nos. 1, 9, and 10, certain original filed models, with 
a view of showing that the original patents were invalid. Items 16, 
17, 18, and 20 were for traveling expenses of the solicitor in attend- 
ing to take testimony. Item 19 was for the cost of a box to préserve 
the exhibits in the clerk's office. Item 21 was for bringing from the 
clerk's office to the office of couusel, for use in taking testimony in 
suit No. 2, the exhibits and filed papers in suits Nos. 1, 9, and 10. 

In Hussey v. Bradley, 5 Blatchf. G. G. 210, in 1864, in the circuit 
court for the Northern district of New York, Jùdge Hall (Mr. Justice 
Nelson concurring) disallowed the traveling expansés of counsel in 
attending court; and the expense of models and old machines used 
in évidence as exhibits, (which did not appear to be copies of models 
in the patent-office;) and the expenses of their transportation, and 
of taking charge of the same. 

Item, 15, being for use on a motion, cannot be classed as amount- 
ing to the use, as évidence in chief, of a copy of a model in the pat- 
ent-office. 

It is sought to maintain the proprietyof allowing items 16, 17, 18, 
19, 20, and 21, on the view that they were actual disbursements nec- 
essarily incurred in the exercise of the right of examining witnesses; 
and the cases of Hussey v. Bradley, 5 Blatchf. G. G. 212; Deimis v. 
Eddy, 12 Blatchf. G. G. 195 ; and Guntlier v. Liverpool, etc., Ins. Go. 20 
Blatchf. 390, S. G. 10 Fed. Eep. 8S0, are cited. In the first case, 
money paid for télégraphie dispatches, properly and necessarily ex- 
pended in the progress of the suit, was allowed, on the same principle 
on which necessary and proper postages were allowed. In the sec- 
ond case, the cost of printing papers which a rule of court required 
to be printed was allowed, as a necessary disbursement, made by 
order of the court; and it was held that the act of 1853 did not pro- 
hibit the allowance of indemnity for such disbursements as were made 
necessary by an order of the court. In the third case, it was held 
that a disbursement of one dollar, paid for serving the summons by 
which a suit at law was commenced, was taxable as a necessary dis- 
bursement aetually made, and taxable by virtue of the rules of the 
court, it having been so taxable prior to the act of 1853; aud that 
section 983, relating to copies of papers, did not forbid the taxation 
of disbursements other than fées for such copies of papers. In this con- 
nection it may be noted, that section 5 of the act of 1853 provided as fol- 
lows : "AU laws and régulations heretofore made, which are incompat- 
ible with the provisions of this act, are hereby repealed and abrogated." 
But rùles and régulations not so incompatible remained in force. 

Items 16, 17, 18, 19, 20, and 21 were never taxable before or since 
the act of 1853. 

6. Machine exhibits. The following items in suit No. 1 were dis- 
allowed : 
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22. Exhlbifc Carey Machine, - - - - . . $ 23 20 

23. Èxhibit Wilmot First Ruffler ; Exliibit îTo. 13, (Barney ;) Exhibit 

Crosby & Kellogg Spring Blade Machine, - - - 170 00 

24. Bufflers Exhibit, (hinged, etc.,) - - - - 10 ÔO 

The foUowing items in suit No. 2 were disallowed: 

25. Kuffler Exhiblts, $5 00 

26. Eanning machine, - - - - --^66 25 

Thèse machine exhibits represented structures regarding which 
proof was given that they anticipated the plaintifif'Ë patent, and the 
models enabled the oral évidence to be understood. But they were 
none of them models from the patent-o£6ce of the patented invention 
in suit. Items for exhibits of that character were taxed. Nor were 
any of the items disallowed procured under order or raie of court, nor 
was there any stipulation that they should be taxed. Such machine 
exhibits were not taxable before tbe act of 1853. Hathaway v. Boach, 
2 Wood. & M. 63. 

The cases of Parker v. Bigler, 1 Fisher, 285, in 1857, and Wood- 
ruffv. Barney, 2 Fisher, 244, in 1862, are to the efifect that the items 
hère in question eannot be allowed. 

In Hiissey v. Bradley, 5 Blatohf. C. C. 110, in 1864, in the circuit 
court for the Northern district of New York, Judge Hall held (Mr. 
Justice Nelson concurring) that the expense of copies of models in the 
patent-office, properly procured for use as a part of the évidence in the 
suit, niight be allowed for, but that the expense of other models and 
machines was not allowable. 

6. Pkotolithographing exhibits. The following item in suit No. 2 
was disallowed : 

27. Photolithographing exhibits, . . - . . $17 75 

Thèse were not drawings from the patent-office, but were sketehes 
introduced by witnesses in giving their évidence. They fall under the 
rule as to machine exhibits, as they were substantially of that char- 
acter. 

7. Witness fées notpaid. The following items for witnesa fées were 
disallowed : 

In suit îsTo. 2, 3 witnesses, 1 day each, ' - - - - $ 4 50 

" No. 3, 7 " 1 " - - - - 10 50 

" No. 4, 6 " 1 " - - - - 9 00 

" No. 5, 7 " 1 " . - - - 10 50 

" No. 6, 7 " 1 " - - - . 10 50 

Thèse witnesses had not been paid their fées in thèse several cases, 
but had been paid their fées as witnesses in one or more of others of 
thèse cases. 

The statute (section 983) allows the amount "paid" to witnesses to 
be taxed. In Gzimmings v. Akron Cernent, etc., Co. 6 Blatchf. C. C. 
509, and Dennis v. Eddy, 12 Blatchf. C. C. 195, as is cloarly to be in- 
ferred, the witnesses had been paid, and the question was whether their 
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fees were taxable, inasmuch as it was not sbown that they had at- 
tended on service of a subpœna. 

If a party does not pay a witness either before or after he bas tes- 
tified, the presumption is tbat the debt is forgiven, unless the failure 
to pay is explained in such wise that the fee can be considered as if 
"paid," because both parties intend it shall bepaid. Nothing of that 
kind hère appears. Witnesses are generally paid in advance, or at 
the time, or soon afterwards, and where, as hère, they are paid in one 
or more cases, and not in others, the évidence is strong that they 
are never to be paid, especially where the lapse of time is so great, 
as hère, between the rendering of the service and the taxation. 

The objections taken by the plaintilf to the allowance of items 
whieh were allowed will next be considered. 

8. Dépositions oftvitnesses sicorn in more cases than one. In suits 
Nos. 1, 9, and 10 there was but one record of proofs, and each witness 
on both sides was sworn in each of the three suits ; and his déposition 
was written down only once, and was entitled in the three suits. The 
same is true as to suits Nos. 2, 3, 5, and 6, except that a few déposi- 
tions taken in other cases were admitted by stipulation. The record 
in suit No. 4 was the same as that in suits Nos. 2, S, 5, and 6, a part 
of it beihg admitted by stipulation from other cases, and, as to the 
rest, each witness being sworn in this case, and in each one of suits 
Nos. 2, 3, 5, and 6, and his déposition written down only once, and 
entitled in the five cases. In the bills of costs as taxed, the clerk al- 
lowed a déposition fee to the sohcitor of two dollars and a half for 
each witness in each case in which his déposition was entitled, al- 
though in suits Nos. 1, 9, and 10, as a group of titles, the testimony 
of the witness was written down but once, on one direct and one cross- 
examination for ail three cases, and in suits Nos. 2, 3, 4, 5, and 6, as a 
group of titles, the testimony of the witness was written down but 
once, on one direct and one cross-examination, for ail five cases. 
The plaintifif contends that there should be but one déposition fee of 
two dollars and a half for each witness, for each writing down of his 
testimony. His objection covers the following nurnber of dépositions 
taxed: Suit No. 1, 18; suit No. 3, 42; suit No. 4, 14; suit No. 5, 39; 
suit No. 6, 40; and suit No. 9, 19; in ail, 172, at $2.50 each, |430. 

The language of section 824 is, "for each déposition taken and ad- 
mitted in évidence in a cause, two dollars and fifty cents." The act 
of 1853 said, "in the cause." Each of the dépositions allowed for waa 
taken and admitted in évidence in each suit in which it was entitled. 
It was for the parties to agréé that the fee should be taxed but once 
for the group of cases, if that was to be the rule. Otherwise, the 
fee was taxable, because the déposition was taken in each case, 
and admitted in évidence in each case, although the writing was not 
repeated for each case. Where several cases are heard at the same 
time, on one argument, a docket fee is always taxed in each case. 

9. Fées paid the same witness in more than one case. In the cases 
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mentioned în clause 8, above, -where the witness was sworn în several 
cases at once, but his déposition was taken in ail of them at the same 
time, by being written down once, as given, under the titles of ail of 
the several cases, the défendants paid the witness his lawful witness 
fées in eaeh one of the several cases in which his déposition was en- 
titled, to the same extent they would hâve done if his déposition had 
been written down separately for each of the cases. The clerk taxed 
the fées so paid. The plaintiflf objects to the taxation. The amounts 
objected to are, in the several suits, as follows: No. 3, $75; No. 4, 
|18; No. 5, $73.50; No. 6, $75; No. 9, $42; No. 10, $42. 

By section 848, a witness is allowed one dollar and fifty cents 
for each day's attendance in court, or before an ofScer pursuant to 
law. This necessarily means that he is entitled to that in each suit 
in which he attends, The same section makes spécial provision for 
the case where a witness is subpoenaed "in more than one cause be- 
tween the same parties, at the same court;" thus leaving the case 
where he attends in more than one cause between différent parties, 
or where only one of the parties is the same, to be regulated by the 
gênerai provision, in the absence of any rule of court, or spécial or- 
der, or stipulation of parties. This view was held in Parker v. Big- 
1er, 1 Fisher, 285, in 1857, in the circuit court for the Western dis- 
trict of Pennsylvania, by Mr. Justice Geier. 

10. Certified copies ofpapers put in évidence. The clerk allowed, 
on taxation, the disbursements paid for varions copies of papers put 
in évidence by the défendants, and forming part of the record for 
final hearing. They comprised documentary exhibits not from the 
patent-office; documentary exhibits from the patent-ofSce, (other than 
patents,) but which were not part of the file wrapper and contents of 
the patent sued on, and not assignments affecting the plaintiiï's title 
to that patent ; and certified copies of patents other than the one sued 
on, which did not aiïect the plaintiff's title to that patent, and were 
not mentioned in the bill of complaint. One of the above items was 
for drawings from the patent-office, to bind with the printed record, 
being drawings of patents and drawings in file wrappers. They per- 
tained to the text in the record, and fairly corne under the head of the 
printing required by the rule. Ail of the above items were taxable. 
They were, under section 983, "copies of papers necessarily obtained 
for use," being put in évidence, and there being no order rejecting 
them as évidence. 

11. Incompétent and immaterial testimony. Under the provision in 
rule 67 in equity, that "the court shall bave power to deal with the 
costs of incompétent, immaterial, or irrelevant dépositions, or parts 
of them, as may be just," the plaintiff, now, for the first time, on an 
appeal from the taxation of costs, applies to the court to déclare cer- 
tain dépositions to be incompétent and immaterial. This is done on 
an affidavit made by the counsel for the plaintiff, more than a month 
after the costs were taxed, setting forth that, in his opinion, certain 
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dépositions, évidence, and exhibits introduced by the défendants are 
incompétent or immaterial, and the cost of introducing and printing 
them should not be chargea against the plaintiff. He spécifies 18 dif- 
férent items. The counsel for the défendants makes an afifidavit ex- 
pressing a contrary opinion. Under this state of facts, it is a sufS- 
cient ground for denying the application, that the plaintiff did not, 
at or before the final hearing in June, 1884, or before the taxation of 
costs, move to strike out the évidence in question. Whatever objec- 
tions may hâve been taken to any of the testimony at the time it was 
introduced, (and only such objections could be considered, in any 
event,) they were waived by the lâches. It results that the taxations 
are ail of them affirmed, except that, in each of the suits Nos. 1, 9, 
and 10 a docket fee of $20 is to be added. 



J^'osTER, who sues, etc., v. Seymour and Others. 

{'Jircuit Court, 8. ". New York. February 6, 1885.) 

Corporation — Issue and Exchange op Stock for Otheu Property bt Trus- 
tées — Fraud— Account. 

Where the statute under which a company is incorporated autliorizes tho 
trustées to issue stocK and exebange it for property, and déclares that whea 
exchanged such stock shall be taken to be fuU-paid stock and not liable tofur- 
ther calls ; and the trustées, being the only members of the corporation, ex- 
change the whole capital stock in payment for the purchase of mining prop- 
erty owned hy themselves, and, after division and distribution of the stock 
among themselves, sell it as full-paid stock to innocent purchasers, — such pur- 
chasers oannot maintain a suit to corapel the trustées to account to the corpo- 
ration for a fraudaient disposition of its capital stock. 

In Equity. 

W. F. Scott, for plaintiff, 

H. M. Ruggles and T. W. Osborn, for défendants. 

WaliiACe, J. The bill of complaint is filed by the complainant as 
the holder of certain shares of stock in the Central Arizona Mining 
Company against that corporation and its trustées personally to re- 
quire the trustées to account to the corporation for a fraudaient dis- 
position of its capital stock. The bill allèges, in substance, that the 
whole capital stock of the corporation, which was fixed and limited 
by the certiûcate of incorporation of the company at 100,000 shares 
of $100 each, was exchanged by the trustées of the corporation in 
payment for the purchase of mining property owned by the trustées 
personally, or some of them, the value of which did not exceed $100,- 
000, as the trustées knew. The bill further allèges that the trustées, 
after such exchange of the capital stock, divided and distributed it 
among themselves, and sold it as full-paid stock to innocent purchas- 
ers inclnding the complainant; and the trustées realized large sums 
v.23p,no.2— 5 
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of money thereby which they applîed to theîr own use. The bill 
also contains allégations for the purpose of Bhowing that the trustées 
exert en tire oontrol over the corporation, and that the corporation re- 
fuses to bring an action against them for relief in the premises. It 
is not alleged in the bill that when the stock of the corporation was 
exchanged for the mining property any part of the capital stock had 
been subscribed for, or that any part of it had ever been paid into 
the company, or that it represented any corporate property; but the 
bill allèges that the trustées issued it, and delivered it as full-paid 
stock to themselves in exchange for the mining property. 

The statute under which the company was incorporated authorizes 
the trustées to issue stock and exchange it for property, and déclares 
that when exchanged such stock shall be taken to be full-paid stock, 
and not liable to further calls. Laws N, Y. 1853, c. 333, § 2. The 
statute, however, permits the trustées to exchange stock to the amount 
only of the value of the property for which it is exchanged. Upon 
thèse facts the corporation bas no right of action against the trustées. 

The corporation lost nothing by the transaction disclosed by the bill, 
except the paper which was created and called capital stock. None 
of its capital was diverted. The scrip was not capital stock. The 
capital stock of a corporation is the money or property which is put 
into a corporate f und by those who subscribe for stock, and thereby 
agrée to become members of the corporate body. Unless it représenta 
capital contributed, or agreed to be paid in, it bas no value. Burrall 
V. Buskwick R. Co. 75 N. Y. 216 ; Sturges v. Stetson, 1 Biss. 246. 
The property it received in exohange for the scrip had some value; 
certainly as much as the scrip had. There was no fraud upon the 
corporation. At the time the scrip was exchanged for the mining prop- 
erty, the trustées were ail there was of the corporation. There were 
no stockholders unless they were stoekholders. What was done was 
done by the corporation. By the exchange the corporation got the 
mining property, and gave it back again to those from whom it got 
it, divided into 100,000 shares of the nominal value of $100 each. 
The Amhrose Lake Tin é Copper Min. Co. {Ex parte Taylor,) L. E. 
14 Ch. Div. 390; Be Seamless Box Co. L. E. 17 Ch. Div. 46. 

The transaction as alleged was a fraud upon the public. It was 
équivalent to an overissue of stock by a corporation to its stockholders. 
It was calculated to lead parties, dealing with the corporation in ig- 
norance of the facts, to believe that it had a paid-up capital stock of 
$10,000,000, and representing a corporate fund of that amount in- 
vested in mining property. By putting out the scrip, the trustées 
represented to the public, who hâve no means of knowing of the pri- 
vate contracts made between a corporation and its stockholders, that 
the capital stock had been subscribed for and paid in. It was not a 
fraud upon stockholders, however, because there were none; nor nec- 
essarily upon persons subsequently becoming stockholders, because 
the stock was full-paid stock, and not liable to any further calls in 
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the hands of those who might purchase it. Scovill v. Thàyer, 105 
TJ. S. 143. A purchaser of the stock would not be injured by the 
transaction unless he paid more for it than it was worth ; and every 
purchaser would stand upon the particular circumatances of his pur- 
chase. If the original transaction, in connection with the spécial 
facts of a purchase of stock, should operate as a fraud upon a pur- 
chaser, the cause of action would be his, and not that of the corpo- 
ration. The fraudulent character of the transaction was imparted 
to it by the corporation itself ; that is, by those who represented ail 
there was of the corporation. The remedy of the complainant, if he 
bas been deceived into the purchase of stock by false représentations 
as to its value, is against those who hâve misled him. Even if he 
could recover against the corporation or against the trustées, (see 
Fosdick V. Siurges, 1 Biss. 255,) the corporation has no cause of ac- 
tion against the trustées. 

Upon the argument of the demurrer, the opinion was expressed that 
the bill was defeetive in not alleging the necessary efforts of the com- 
plainant to set the corporation in motion to seek such redress as it 
ought to seek, within the rule declared in Hawes v, Oakland, 104 U. 
S. 460, and subséquent cases in the suprême court. It has been 
deemed proper, however, to meet the main question in the case in 
disposing of the demurrer. 

The demurrer is sustained. 



GrBEEN V. Coo3 Bay Wagon Eoad Co. 
(Circuit Oourt, D. Oregon. March 2, 1885.) 

L Statutb of Limitations. 

An agreement or promise made without a considération to postpone or ex- 
tend the time of payment of a debt or demand is void, and does not, therefore, 
prevent tlie running of ttie statuts against tlieright of tlie créditer to maintain 
an action tliereon. 

2. BAMB — ACKNOWLEDQMENT. 

From an acknowledgment of tlie existence of a debt under circumstances 
tliat indicate a willingness or liability to pay the same, the law will imply a 
promise to pay, upon which an action may be maintained during the statutory 
period of limitation thereafter. 

3. Nbw Promise— How Plbadbd. 

In pleading a new promise, or an acknowledgment or agreement from 
which sucli promise will be implied, it need not be alleged that the same waa 
made in writing, but that fact will be presumed until the contrary is shown. 

Action to Eecover Money. 
Thomas N. Strong, for plaintiff. 

James F. l^^atson and Edward B. Watson, for défendant. 
Dbadt, J. This action is brought by A. T. Green, of California, 
against the défendant, a corporation duly formed under ^he laws of 
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Oregon, toreeover the sum of |3,000, with interest from June 1, 1875, 
amounting to $2,825. The action was commenced on November 30, 
1884; andit is allegedin the complaint that on April 17, 1875, the de- 
fendant was the owner of 96,325 acres of land in Douglas and Coos 
counties, in this state, for 35,533 acres of which it had a patent from 
the United States, and was entitled to a patent for the remainder ; that 
the défendant then agreed with the plaintiff that if he would find a 
purchaser for said lands, it would pay him a commission of $5,000; 
that the plaintiff aceepted said proposition, and afterwards, on May 
31, 1875, the plaintiff found a person who purchased said lands of the 
défendant at one dollar per acre, and paid for the patented portion 
thereof at once, and agreed to pay for the remainder as soon as the 
patent was issued therefor; that on July 26, 1875, the défendant paid 
the plaintiff on account the sum of $2,000, and requested him "to 
wait for the payaient" of the remaining $3,000 until it received the 
balance of the purchase price, to which he agreed; that the plain- 
tiff at the same time agreed to, and afterwards did, assist the défend- 
ant to get the remainder of said purchase price, which was paid to it 
on January 7, 1884; and that on January 12th, the plaintiff duly 
demanded of the défendant payraent of said $3,000, with légal inter- 
est thereon from June 1, 1875, which it refused. The défendant de- 
murs, for that "it appears on the face of the complaint that said ac- 
tion was not commenced within the time prescribed by law," and "is 
barred by the statute of limitations." 

The Code of Civil Procédure, § 66, provides that the défense of the 
statute of limitations may be made by demurrer when it appears on the 
face of the complaint that the action has not been commenced within 
the period prescribed by law. The contention of the défendant ié 
that it appears from the complaint that whatever was to be paid to 
the plaintiff for his services in procuring a purchaser of the property 
was due and payable on May 31, 1875, when the service was per- 
formed, or, at the furthest, on July 26th, when the purchaser paid the 
first installment of the purchase money, and the plaintiff received the 
two-fitths of the commission claimed by him, and that at the expira- 
tion of the six years thereafter, to-wit, July 26, 1881, the claim for 
the balande of $3,000 was barred by the lapse of time. The plain- 
tiff 's answer to this proposition is that by the agreement of July 26 th, 
the payment of his claim was postponed until the défendant should re- 
ceive the remainder of the purchase money, which did not occur until 
January 7, 188é, at which time the statute commenced to run against 
the claim, and not before; citing Webber v Williams Collège, 33 Pick. 
302; Ang. Lim. p. 111, § 120 ; Lichty v. Hugus, 55 Pa. St. 434; Irviiig 
V. Veitch, 3 Mees. & W. 90. According to tho complaint this $3,000 
was due the plaintiff at the date of this agreement, and had been 
sinco June Ist, from which time he seeks to recover interest on that 
Bum. Without doubt, if the arrangement made between the parties 
on July 2&> 1875, constituted a valid agreement, the day of payment 
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was postponed nntU January 7, 1884, and the statute did ûot corn- 
menée to run until that time. 

But it does not appear that there was any considération for the 
plaintiff's promise to delay action in the premises. The défendant 
neither gave nor forebore anything in considération of or on account 
of the plaintiff's promise; while, on the other hand, the plaintiff un- 
dertook the further service of helping to obtain the remainder of the 
purchase money without, as appears, any compensation therefor. 
The promise was then a mère nudum pactum, which did not in law 
prevent the plaintiff from maintaining an action in the mean time to 
recover whatever was due him from the défendant. And from the 
time the plaintiff's right to sue commenced, the statute commenced to 
run against it, and eut it off by June 1, 1881. As was substantially 
said in Chace v. Chapin, 130 Mass. 128, of a similar agreement be- 
tween the maker and payée of a note to postpone the day of payment 
thereof, there is no advantage to the défendant nor disadvantage to 
the plaintiff growing ont of the agreement which can constitute a 
considération for the plaintiff's promise to postpone the payment of , 
the sum then due him, and therefore it is not binding on him. Not- 
withstanding the promise, he eould, at any time within six years from 
June 1, 1875, hâve maintained an action against the défendant to re- 
cover the unpaid commission. Bee, also, Shapley v. Abbott, 42 N. 
Y. 447. 

The cases cited by counsel for the plaintiff do not support his con- 
tention in this respect. In Irving v. Veitch, supra, the agreement 
to postpone the payment of the defendant's notes was made on a 
valuable considération. Besides, there were payments made on them 
within six years before the action was commenced, which circum- 
stance of itself was sufficient évidence of an acknowledgment whereon 
to raise an implied promise to pay the notes. In Lichty v. Hugus, 
supra, it was decided that the statute will not run against the claim of 
an attorney for compensation for services until the undertaking in 
which he is engaged is performed, or the relation of attorney and 
client is terminated. To the same effect is the citation from Angel, 
supra. But the relation of attorney and client never existed between 
thèse parties. And however analogous the relation between them 
may hâve been to that of attorney and client, it came to an end on 
June 1, 1875, and the only relation that existed between them there- 
after was that of debtor and créditer. The plaintiff was not em- 
ployed for a continuous and indefinite service, but to do a spécifie 
thing, — a job; to find a purchaser for the defendant's land at an agreed 
compensation, This he did on May 31, 1875, and was then entitled 
to his commission. Afterwards, the plaintiff, on receiving two-fifths 
of what was due him, agreed to wait for the payment of the remain- 
der until the happening of a certain event. 

The case of Webber y. Williams Collège, supra, is not in point. The 
plaintiff held the note of the défendant which would become due 
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vithin tha year. The défendant wrote to the plaîntiff iasking a year'a 
delay, and saying that the right of the latter to sue should not be prej- 
udioed by the delay. The créditer answered, denying the request, but 
did in faot delay bringing an action on the note for a year, and until 
the statute had run. The défendant pleaded the statute, and the 
court held with the plaintitï. The raatter is very summarily and some- 
what obscurely disposed of, the court saying that the defendant's oflfer 
was "a good waiver of the statute of limitations." The expression 
"waiver of the statute" is misleading, and not applicable to the case. 
A party may be said to waive the statute by not pleading it when he 
might, but not otherwise; and thebetter opinion seems to be that the 
bar of the statute cannot be waived or renounced in advance, as that 
would put it in the power of individuals to dispense with the law, con- 
trary to the public policy and peace it is intended to promote and pré- 
serve. Ang. Lim. § 247, note. But, whatever may be said of the 
grounds of the décision, there is no doubt of its correctness. It was 
a elear case of an acknowledgment of the existence of the debt by the 
debtor, under circumstances that indicated a willingness topaythe 
same, from which the law implied a promise to pay that might be en- 
forced by an action witbin the statutory period thereafter. And so 
the case is characterized in Shapley v. Abbott, supra, 447, and in Ang. 
Lim. § 247, note. And so the agreement in this case, so far as the 
défendant is concerned, may be the équivalent of an acknowledg- 
ment of the debt. But it does not appear from the complaint to hâve 
been reduced to writing and signed by the défendant. 

The Code of Civil Procédure, § 24, provides that "no acknowledg- 
ment or promise is sufficient évidence of a new or continuing contract," 
to take a case out of the opération of the statute of limitations, "un- 
less the same is contained in some writing, signed by the party to be 
charged thereby." But I présume the rule in pleading a contract 
within the statute of frauds applies in this case. It is sufficient to 
allège the matter according to its ténor or légal effect, without stating 
that it was in writing, and if the adverse party wishes to take ad- 
vantage of the statute he must aver that it was not in writing as a 
matter of défense or reply, as the case may be. Lamb v. Starr, 
Deady, 353. 

Assuming, then, that the agreement of July 26th was in writing, it 
was in efïect a valid acknowledgment of an existing debt that the de- 
fendant was willing to pay. And from this the law would imply a 
promise by the défendant to pay, grounded on the considération of 
the antécédent liability, from which point of time the statute of lim- 
itations commenced to run against the claim anew. Bell v. Morrison, 
1 Pet. 351; Ang. Lim. c. 22. The acknowledgment, however, does 
not take the case out of the opération of the statute prospectively, 
but only as to the past. It commences to run again simultaneous 
with the new promise, and in six years thereafter bars the remedy 
thereon. 
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New, the acknowledgment in this case being made on .Tuly i!6, 
1875, the statute had run against the action of the new promise on 
the same day in 1881. It is admitted that this action is barred by 
lapse of time unless the transaction of July 26th bas the effect to save 
it. But, as we bave seen, it is void as an agreement to postpone the 
day of payment for want of a considération ; and, though good as an 
acknowledgment from which the law would imply a new promise to 
pay, an action thereon has sinee been barred by lapse of time. 

The demurrer must be sustained; and it is so ordered. 



CONROT V. OrEGON CONSTRUCTION Co. 
{Circuit Court, D. Oregon. March 6, 1885.) 

1. CONTBIBTJTORT NEGIilGBNCB. 

What is knownas "contriljutory négligence" is a défense; and therefore,iD 
an action by a servant against liis master, to recover damages for aa injury to 
the person, sustained while in the employment of the lattcr, the plaintiff need 
not allège that his own négligence did net contribute to the resuit. 

2. ^'On or About" a Cebtain Dat. 

In an action for an injury to the person, arising frora the négligence of the 
défendant, it was alleged in the complaint that the injury occurred " on or 
about " a certain day. Rdd, that this was not a statement of any distinct day 
or time, and therefore it did not appear from the complaint that the action was 
barred by lapse of time ; and such défense, if made at ail, must be made by an- 
swer. 

3. Time in Pleading. 

When time is not an essentiel élément of the cause of action, under the Code, 
a demurrer will not lie to a complaint for want of a date to a material fact al- 
leged therein, but the remedy for such omission is a motion to make more defi- 
nite and certain in this respect ; and if it appears on the face of such amended 
complaint that the action is barred by lapse of time, the défense may be made 
by demurrer. 

Action for Damages for Injury to the Person. 

G. E. S. Wood, for plaintiff. 

George H. Williams and George H, Durham, for défendant. 

'Dbady, J. This action is brought by the plaintiff, a citizen of 
California, against the défendant, a corporation formed under the 
laws of Oregon, to recover $50,000 damages, for injuries to his person 
sustained while in the employ of the défendant. The action was 
commenced on November 12, 1884. The complaint allèges that "on 
or about" November 13, 1882, the plaintiff, while in the employ of 
the défendant as foreman of a gang of Chinese laborers, engagea in 
the construction of the railway known as the "Oregon Short Line," 
near Meacham's station, in this state, was ordered by George Gray, 
a person in the immédiate charge of the business for the défendant, 
"to fire certain blasts;" that in so doing he "exercised ail possible 
skill and précaution," but, nevertheless, the said blast exploded pre- 
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maturely, and caused great injury to the plaintiff, including the loss of 
his sight; and that the cause of said explosion "wasthe defective and 
faulty fuse supplied to the plaintiff by the défendant," of which the 
latter bad notice. The défendant demurs, for that (1) it appears the 
action is barred by lapse of time; and (2) the complaint does net 
state facts sufiScient to constitute a cause of action. 

On the argument, the only point made in support of the second 
cause of demurrer was that it did not appear from the complaint that 
the plaintiflf was aware of the defect in the fuse; and therefore it 
does not appear but that his own négligence contributed to hisinjury. 
But the allégation in the complaint, that the plaintiff used "ail possi- 
ble skill and précaution" in firing the blast in question, is équivalent 
to an allégation that he was not guilty of any négligence in the prem- 
ises. And if knowledge of the faulty condition of the fuse would, un- 
der the circumstances, make his conduet négligent, an averment that 
he acted prudently, or not negligently, is équivalent to a déniai of 
such knowledge. But I do not think it necessary for the complaint 
to contain any allégation on the subject. The law does not présume 
that any one is négligent; especially when such négligence may or 
will resuit in his own personal injury. True, if it appears on the 
trial, whether from the évidence of the plaintiff or défendant, or botii, 
that the former was guilty of "contributory négligence," as it is callèd, 
he cannot recover. But he is neither bound to allège nor prove that 
lie was not guilty of such négligence, in order to make out a case 
against the défendant. It is matter of défense; and if the défend- 
ant would avail himself of it, he must allège and prove it. 

So much upon principle; but on authority the rule is unsettled in 
the state courts. In Thomp. Neg. 1176, it is stated that 18 of the 
states of this Union are nearly evenly divided on the question whether 
"contributory négligence" is a part of the plaintiff 's case or a matter 
of défense; while in New York and other states the décisions are ir- 
reconcilable. But the learned author, speaking for himself, says (1 175) 
that such négligence is properly a matter of défense. Since the pub- 
lication of this work the suprême court of this state appears to hâve 
decided that it is a part of the plaintiff 's case; at least, there is a 
dictum to that effect in Walsh v. Oregon Ry. é Nav. Co. 10 Or. 253. 
But the décisions of the national courts, including the suprême one, 
are otherwise, and that is sufficient to control the action of this court. 

In Knaresborough v. Belcher S. Min. Co. 3 Sawy. 446, it was held 
that a complaint which only alleged that the plaintiff sustained an 
injury from a defective platform negligently provided by the défend- 
ant was sufficient, and that knowledge of such defect on the part of 
the plaintiff, as evidencing contributory négligence, must be shown by 
the défendant. In Hi^lmes v. Oregon de G. Ry. Co. 6 Sawy. 289, S. G. 
5 Fed. Rep. 523, this court held that contributory négligence is a dé- 
fense, the burden of proof to establish which is on the défendant ; at 
the same time saying : "Any other rule than this violâtes ail the anal- 
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ogies of the law, and is practically illogical and unjust." In Rail- 
road Co. v. Gladmon, 15 Wall. 401, the suprême court decided that 
want of care on the part of the plaintiff, or what is termed "contrib- 
utory négligence," is a défense. 

The first ground of démarrer is based on subdivision 7 of section 
66 of the Code of Civil Procédure,. which permits a demurrer to the 
complaint when it appears therefrom that the action has not been 
commenced within the time limited by law. According to the com- 
plaint, the injury was sustained by the plaintiff, and the right of ac- 
tion therefor accrued, "on or about" November 13, 1882; and the ac- 
tion was commenced on November 12, 1884. The action was barred 
(Code Civil Proc. § 8) within two years from the time the right to sue 
accrued; and if the allégation tiiat the injury was received "on or 
about" the 13th, is équivalent to an averment that it did occur on 
the 13th, the action was commenced in time. But an averment that 
a fact occarred "on or about" a certain day, is not an averment that 
it occurred on any distinct day or time. The actual day ortime may 
be either before or after the one stated with an "on or about." . In 
short, the averment amounts to nothing, so far as time is concerned. 
U. S. V. Winslow, 3 Sawy. 342. This being so, it does not appear 
on the face of the complaint when the right of action accrued, and 
therefore it cannot be said that the action was not commenced in 
time, and a demurrer for that cause will not lie. 

At common law the rule was that every material fact in the déc- 
laration should be stated with a distinct averment of time and place. 
1 Chifc. PI. 287, 288. And there is no reason why this rule should 
not be applied to the statement of a fact in a complaint under the 
Code of Civil Procédure. The latter (section 66, sub. 2) requires the 
facts constituting the cause of action to be concisely and intelligibly 
stated. But the time and place when and where each of such tacts 
occurred, though proper and convenient to be alleged, as a matter of 
form, are not absolutely necessary to a suiScient statement of a cause 
of action, unless where time is a material élément thereof, or the ac- 
tion is local. 

The time when the plaintiff received this injury is not a matter of 
substance necessary to a sufBcient statement of the cause of action, 
of which such injury or fact is a part, but rather an incident or qual- 
ification of the same. The statement of the fact of the injury, with- 
out the day it occurred, is so far a sufficient statement of a cause of 
action, and the complaint would support a verdict and judgment 
thereon. At common law, the omission to state the day in such a 
case could only be taken advantage of, as a matter of form, by a spé- 
cial demurrer; at least, after the statute of 27 Elizabeth. Gould, PL 
468. And for this remedy the Code of Civil Proc. § 84, has substi- 
tuted the motion to make more definite and certain. See People v. 
Ryder, 12 N. Y. 433, 439. 

It follows that, if the défendant wants to make the défense of the 
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statute of limitations in this case, he must plead it in hîs answer ; and 
thia is the better way; or he may move to make the complaint more 
definite and certain in respect to the date when the injury oceurred, 
and if it then appears that the action is barred by the lapse of time, 
he may make the défense by demurrer to the amended complaint. 



United States v. Mathews.* 
{Circuit Court, 8. D. Ohio, W. D. February 26, 1885.) 

1. Excessive Compensation m Pension fiîASKS— Rbpeal op Act of Makoh 3, 

1881— Bpfect of, on Pending Pboseoutionb. 

A pending prosecution for receiving excessive compensation for prosecuting 
pension claims in violation of tlie act of June 20, 1878, is not alîected by tlie 
repeal of tlie clause of the gênerai appropriation act of March 3, 1881, relat- 
ing to act of June 20, 1878, by tlie act of July 4, 1884, although the repealing 
act contains no saving clause as to pending prosecutions. Section 13, Rev. St., 
opérâtes to save prosecutions, generally, upon repeal of statutes upon which 
they are founded, unless the contrary is expressly provided in the repealing 
act. U S. V. Van Vliet, 22 Fbd. Rkp. 641 ; IT. S. v. Bagiie, 22 Fed. Rbp. 706, 
not foUowed. 

2. Rbpbam— Saving Pending Prosecutions— Section 13, Rev. St. 

Section 13, Rev. St., which provides that "the repeal of anyatatute shali not 
hâve the effect to release or extinguish any penalty, forfeiture, or Uability in- 
curred under such statute, unless the repealing act shall so expressly provide, 
and such statute shall be treated as remaining in force for the purpose of sus- 
taining any proper action or prosecution for the enforcement of such penalty, 
forfeiture, or liability," held to cover a prosecution under a statute which au- 
thorizes imprisonment as well as flne. U. 8. v. Ulrici, 3 Dill. 532, followed. 

Motion in Arrest of Judgment. 

Channing Richards, U. S. Atty,, and Henry Hooper, Asst. U. S. 
Atty., for United States. 

Alfred Yajjle, for défendant. 

Sage, J. The défendant was indieted March 8, 1884, under sec- 
tion 5485, Rev. St., for receiving for his services in prosecuting a pen- 
sion claim a greater compensation than the $10 allowed by the act of 
July 20, 1878; the provisions of section 5485 having been, by a 
clause of the gênerai appropriation act of March 3, 1881, made ap- 
plicable to any person who should violate the provisions of said act 
of July 20, 1878. The défendant was tried and convicted before the 
repeal, July 4, 1884, of the clause of the act of March 3, 1881, above 
referred to. The repeal of the act of 1881 is without any saving 
clause as to offenses already committed, or prosecutions already be- 
gun. That upon the repeal of a pénal statute without such saving 
clause, judgment will be arrested even after conviction, is so well set- 
tled as not to require vérification. But section 13 of the Eevised 
Statutes of the United States provides that "the repeal of any statute 

'Reported by Harper & Blakemore, Esqs-i of the Cincinnati bar. 
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ehall not hâve the effect to releaaeor extinguish any penalty, forfeit- 
ure, or liability incnrred under sach statute, unless the repealing aet 
shall 80 expressly provide ; and such statute shall be treated as remain- 
ing in force for the purpose of sustaining any proper action or prose- 
cution for the enforcement of such penalty, forfeiture, or liability." 
This gênerai provision, in the ehapter of the Eevised Statutes relat- 
ing to the form of statutes and effect of repeals, made the insertion of 
a saving clause in the repealing enactment of July 4, 188é, unneces- 
sary. 

It is urged that, inasmuch as the punishment for violation of sec- 
tion 5485 is a fine or imprisonment at hard labor, or both, section 13 
is not broad enough to cover this case; that hère is neither "forfeit- 
ure" nor "liability," and that "penalty" cannot be properly con- 
strued to include imprisonment, even if it could be held to include a 
fine, which counsel for défendant dénies. Penalty is the punishment 
inflicted by law for its violation. The term is mostly applied to a 
peeuniary punishment, (2 Bouv. Law Dict. 399,) but it is not ex- 
clusively so. The case of V. S. v. Ulrici, 3 Dill. 532, is in point 
upon ail the propositions urged on behalf of the défendant. In that 
case Mr. Justice Miller, sitting as circuit justice with Teeat, J., held 
that the thirteenth section of the Eevised Statutes contains a generaL 
provision changing the rule of the common law invoked in favor of the 
défendant in this case; and he says that the section was intended to 
repeal the rule. It is only neoessary, in passing upon the motion, to 
quote the language of Justice Miller from page 534 : 

" New, the counsel for the défendant argues that neither the word ' penalty,' 
'forfaiture,' nor 'liability,' is équivalent to the word 'punishment;' and 
therefore that the section under which thèse indictments are drawn is re- 
pealed, unless the pénal sanction is comprehended by the term 'penalty,' and 
this, he insists, means only that which can be enf oreed by a civil action ; or 
by the term 'forfeiture,' which relates merely to property; or by the term 
' liability,' which he says means merely subject to a civil proceeding. But, 
without attempting to go into a précise technical définition of each of thèse 
words, it is ray opinion that they were used by congress to include ail forma 
of punishment for crime; and as strong évidence of this view I found, during 
the progress of the argument, and called the attention of the counsel to, a sec- 
tion which prescribed fine and imprisonment for two years, wherein con- 
gress used the words 'shall be liable to a penalty of not less than one thou- 
sand dollars, * * * and to imprisonment not more than two years.' 
Moreover, any man using common language might say, and very properly, 
that congress had subjected a party to a liability; and, if asked what liability, 
might reply, a liability to be imprisoned. This is a very gênerai use of lan- 
guage, and surely it would not be understood as denoting a civil proceeding. 
I think, therefore, that this word ' liability ' is intended to cover every form 
of punishment to which a man subjects himself by violating the common 
laws of the country. Besides, as my brother Treat reminds me, the word 
' prosecution ' is used in this section, and that usually dénotes acriminal pro- 
ceeding." 

I am referred to the cases of V. S. v. Van VUet, 22 Fbd. Eep. 641: 
•and U. S. v. Hague, 22 Fed. Eep. 706. In neither case does the re- 



76 FEDEEAIi EEPOETEK. 

port show tliat section 13 was referred to or considered, and I think 
that I am bound to recognize U. S. v. Ulrici as the better authority. 
The motion is overruled. 

See U. S. V. Vu/n iliet, aide, àô, reversiiig U. S. v. Van Vliet, 22 Fed. Rep. 641. 



McKay, Trustée, v. Mace and others.' 

(Gircvit Court, E. D. Fennsylvania. October 20, 1884.) 

JjiCBNBB OF Patent — Constkuction of Tbums — Implied Meaning — Jueisdic- 
TioN OF Circuit Court — Bill for Discovbry and Account— Citizbnship. 
A license granterl the use of a certain shoe-sewing machine, embodying a 
patent which was specifled by its number, date, and the name of the patentée; 
" said machin ery aiso embodying other patents which the said party of the tlrst 
pai-t now has, or may hereaf ter obtain, applicable to the said machine, or either 
of them." ïhe license then gave the use of the above-mentioned patent, and 
also other patents grauted to Lyman li. Blake, August 14, IStiO, " for the term 
of the existence of the said patents, or any of tliem, and of ail renewais or ex- 
tensions of the same, * * * and also ail patents which the said purly of 
the first part now has, or may hereafter obtain, whether as original patentée 
or by assignment or license, applicable to said machine, and ail extensions and 
renewais of the same." The license also provided " that this lease and license 
' shall continue (provided the lessee comply with the terms thereof) until the 
expiration of ail the letters patent which the lessees are hereby licensed to use, 
or any extensions or renewais of the same." The Blake patents of 1860 ex- 
pired August 14, 1881, but the machine, at the exécution of the license, em- 
bodied other patents not specifically designated in it, which did not expire 
until September 6, 1887. lîdd, that the license did not expire on'August 14, 
1881, the date of the expiration of the Bkke patents of 1860, but continued in 
force until September 6, 1887, the date of the expiration of the term of the 
3'oungest patent embodied in the leased machine. A bill praying discovery 
and account for refusai to pay royalties under such a license is'sustainabie in 
the circuit court when the parties are citizens of différent states. 

In Equity, Bill for discovery, and an account brought by plaintiff, 
Gordon McKay, as owner and licensor of certain patents against the 
défendants Charles Mace and others, as licensees. 

By the license, dated April 29, 1872, the plaintiff leased to the de- 
fendants — 

"The McKay sewing-machine No. 1278 for unitlng the soles of boots and 
shoes to their vamps or uppera, constructed according to the spécifications, 
and embodying the invention -contai ned and set forth in letters patent of the 
United States, granted to Lyman R. Blake on the sixth day of July, 1858, 
channeling machine No. 822, and bobbin wiiider No. 176; said macMnery 
also emhodying other patents which the said party ofthe flrst part now has 
or may hereafter obtain, applicable to the said machine, or either ofthem. 

"And the said party of the flrst part doth also hereby license the said party 
of the second part to use the said patent above mentioned, granted to Lyman 
R. Blake on the sixth day of July, 1858, and also the patents granted to tlie said 
Lyman R. Blake on the fourteenth day of August, A. D. 1860, on the process 
of making a boot or shoe, and on the article so inade/or th£ term of the ex- 
istence of said patents, or any of them, and of ail renewais and extensions of 

lEeported by Albert B. Gnilbert, Esq., of tbe Phila elphia bir. 
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fhe same, said patents having been assigned by said Lyman R. Blake to saîd 
Gordon McKay, trustée; and also ail patents wM<ih the said party of the 
ftrstpart now has or may hereafter ohtain, whether as original patentée, or 
by assignment or license, applicable to said machine, and ail extensions and 

rené wals of the same." 

It was further provided — 

"That this lease and license shall continue (provided the lessees comply with 
the terms and conditions thereof) until the expiration of ail the letters patent 
whiGh the lessees are herehy licenaed to use, or any extension or renewals of 
the same; and upon the expiration tliereof, the lessees shall deliver to the 
lessor, his successors, légal représentatives, or assigns, the machines hereby 
leased in good order, natural wear and tear alone excepted; and the said 
lessees shall thereupon, if they hâve kept ail the conditions of this lease and 
license, bave the right to purchasesaid machines for tlie sum of one dollar." 

The licensees agreed to pay as rent for the machines, a,nd for the 
license to use the patents, the sum of 10 cents for every pair of shoes 
made on the machines, or instead thereof, to purchase and apply to 
every pair of shoes thus made a license stamp, according to the sched- 
ule annexed to the license. They also covenanted to keepa dailyac- 
oount of ail boots and shoes sewed on the machines, and to send a 
copy of the aceount to the lieensor on the first of every month, The 
défendants aocepted this license, and continuously from its date en- 
joyed the use of the licensed machines; but after August 14, 1881, 
they refused to render any aceount or to pay license fées. They 
claimed that as August 14, 1881, was the date of the expiration of the 
Blake patents of 1860, which were specifically designated in the li- 
cense, it followed that the license expired on that date. On the other 
hand, it was contended by the plaintiff that the machinery embodied 
other patents, not designated by name in the license, but included 
under the gênerai language of the licensing clause, the terms of which 
had not yet expired, and that the license remained in force until the 
expiration of the youngest of thèse. The patents not mentioned in 
the license, but claimed to be included under the licensing clause, 
were the McKay and Mathies patent of August 12, 1862, the MoKay 
and Blake improvement of December 13, 1864, and the Blake patent 
of September 6, 1870. The name of each of thèse patents was con- 
spicuously stamped on the machine used by the défendants. The 
défendants also set up the défense that in this case there could be 
no équitable jurisdiction. 

Elias Merwin, [Francis Rawle and Walter George Smith with him,) 
for plaintiff. 

Francis T. Chambers and Furman Sheppard, {George Harding with 
them,) for défendants. 

Before McKennan and Butlbe, JJ 

MoKennan, J. The right of the complainant to the relief which he 
prays dépends upon the ascertainment of the date at which a license 
granted by him to the respondent expires. The construction of this 
license is not unattended with difficulty, growing out of the inaccuracy 
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of Bome df its phraseology, and the coUocatîon of the phrase defining 
its duration, but with the assistance of an argument of uncommon 
vigor and clearness on both sides, we hâve reached a conclusion which, 
in our judgment, effectuâtes the intention of the parties, and a just so- 
lution of the controversy. The license is dated April 29, 1872. By 
its first clause the complainant "leased" to the respondents "the Mc- 
Kay sewing machine No. 1,278, * * * constructed according to 
the spécifications, and embodying the invention contained and set 
forth in letters patent of the United States, granted to Lyman E. 
Blake on the sixth day of July, 1858, channeling machine No. 822 
and bobbin winder No. 176 ; said machinery also embodying other pat- 
ents which the said party of the first part now has or may hereafter 
obtain applicable to the said machine, or either of them." By the 
second clause "the said party of the first part doth also hereby license 
the said party of the second part to use the said patent, above men- 
tioned, granted to Lyman E. Blake on the sixth day of July, 1858, 
and also the patents granted to the said Lyman E. Blake on the four- 
teenth day of August, A. D. 1860, on the process of making a boot 
or shoe, and on the article so made, for the term of the existence of 
said patents, or any of them, and of ail renewals and extensions of 
the same, said patents having been assigned by said Lyman E. Blake 
to said Gordon McKay, trustée; and also ail patents which the said 
party of the first part now has or may hereafter obtain, whether as 
original patentée, or by assignment or license, applicable to said ma- 
chine, and ail extensions and renewals of the same." 

At the date of the license other patents than thèse individuated by 
spécifie désignation were owned and controlled by the licensor, were 
actually embodied in the leased machine, and were essential to its 
profitable use. They were the McKay and Mathies patent of August 
12, 1862, the McKay and Blake improvement patent of December 13, 
1864, and the Blake patent of September 6, 1870, for 17 years, and 
expiring September 6, 1887. Thèse patents were within the gênerai 
description of the licensing clause, and are therefore comprehended 
by its terms, as fully as if they had been specifically identified. The 
Blake patents of 1860 were extended until August 14, 1881, when they 
finally expired. Since that date the respondents hâve continued the 
use of the leased machines and the above recited patents without the 
payment of the royalties agreed upon, or rendering any account of 
them, according to the requirements of the license, upon the hypofche- 
«is that it was then terminated by its own limitation. Considering 
the clauses of the license above quoted by themselves, this contention 
is not without at least plausible warrant. The right to use ail the 
patents referred to is conferred by the license, without restriction, but 
the duration of suoh use is apparently referred to "the term of the ex- 
istence" of the Blake patents, or any of them. The phrase which limits 
the term of the license is connected with the description of the Blake 
patents, and is expressly applicable to them, and it is not, therefore, 
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nnreasonable to hold that the entire license 13 terminable by the ex- 
piration of thèse patents. 

On the other h and, the considération is not without great weight 
that tbe licenaor could not hâve intended to concède to the licensees 
the uncompensated use of patents, which imparted to the leased ma- 
chines their chief value, and had many years to run after the lapse of' 
two years, when the Blake patents expired, or even after the possible 
extension of them for seven years, for the meager considération of a 
moderate royalty, payable only during thèse periods, However this 
may be, the parties hâve, in a subséquent part of the license, declared 
their own understanding of its terms, and that is décisive of its mean- 
ing. In subdivision 3, under the eighth head in the license, it is agreed 
"that this lease and license shall continue (provided the lessees com- 
ply with the terms thereof) until the expiration of ail the letters patent 
which the lessees are hereby licensed to use, or any extensions as renew- 
als of the same." This language is unambiguous, and applies to ail 
the patents, whether specifically or generally described, the right to 
use which is authorized by the license. In this category are several 
patents, as before stated, which were embodied in, or ingraf ted upon, 
the leased machine. The youngest of them, the Blake patent of 
September 6, 1870, continues in force,until September 6, 1887, and 
must therefore be taken as the measure of the duration of the license. 
,0f tbe remaining ground of défense it is sufBcient to say that it is 
unsustained. Nor is a more extended discussion of the pleas to the 
jurisdiction of the court required. The parties are citizens of différ- 
ent states ; and the bill prays for a discovery and account. Thèse 
are reeognized heads of equity jurisdiction, and are cognizable in 
this court, although the groundwork of the relief sought is a contract 
touching the use of letters patent, because adéquate relief cannot be 
obtained in a court of law. 

There must therefore be a decree in favor of the complainants for 
discovery and an account, as prayed for; and counsel will accordingly 
prépare one. 



Union Tubinq Go. and othera v. Pattebson Co. and others. 

(Vircuit Court, S. D. New Ym-k. February 9, 1885.) 

1. Patents— Reissub. 

Keissued letters patent granted to Enoch Osgood, assigner, etc., July 30, 
1872, for an improvement in process for rendering leather, etc., soft, flexible, 
and impervious to gas, are for the same invention described in the original, 
granted April 16, 1878, and valid. 

t Same — Infrinoement. 

Such reissued patent is not infringed by the compound of glycérine, soap, 
borax, and sulphate of iron, as used by défendants in manufacturing their i;as 
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tubîng ; the function of the glue in such compound being to make the tube gas- 
proof, of the glycérine to make it flexible, and of the other ingrédients to cure 
the glue and glycérine bq that they will uot melt when subjected to beat. 

In Equity. 

Wetmore, Jenner dt Thompson, for complainanta. , 

Benjamin F'. Thurston&nà Wilmarth H. Thurston, for défendant. 

Wallace, J. The reissued letters patent granted to Enoch Osgood, 
assigner, etc., July 30, 1872, for an improvement in processes for 
rendering leather, etc., soft, flexible, and impervious to gas, and which 
are alleged to be infringed by the défendants, are for the same inven- 
tion described in the original, and the défense so far as it rests upon 
the invâlidity of the reissite is not tenable. The spécification of the 
original patent to Osgood, granted April 16, 1878, describes his in^ 
vention as "a new and improved process of rendering leather, fibrous 
and porous materials, impervious to gas, preventing ail gases from 
penétrating or escaping from such materials when made into bags, 
tubes, or other forms." The spécification proceeds: "My invention 
relates to the use of glycérine for this purpose, and I carry out my in- 
vention as foUows : The substances to be rendered impervious are 
first wrought into the desired form. When the articles are dry they 
are saturated with glycérine by immersion therein, or any process suit- 
able therefor. This treatment renders them impervious to gas, pre- 
venting either its escape therefrom or pénétration thereinto." The 
claim is: "The herein described process of rendering leather, fibrous 
and porous substances, impervious to gas, preventing the pénétration 
into or the escape of gas therefrom by the application thereto of glyc- 
érine, substantially as set forth." 

In the spécification of the reissue, the invention is described to 
consist "in treating or saturating the leather, skin, cloth, or other 
article to be rendered pliable and gas-tight, with glycérine, The 
article to be prepared by my process is saturated by immersion in 
glycérine, with or with out the aid of beat, or the glycérine may be 
rubbed in, or be applied by thorough brushing, or otherwise. The 
substances to be rendered soft and pliable, and impervious, may or 
may not be first wrought into the desired form before being treated 
with glycérine." 

The claims of the reissue are as foUows: (1) As a new article of 
manufacture, leather or skin, or their équivalent, saturated with 
glycérine, whereby said article is rendered impervious to gas, and 
soft and flexible, substantially as described. (2) The herein de- 
scribed process of rendering diaphragms, tubes, and vessels of leather, 
skin, or other fibrous and porous material, impervious to gas, soft and 
flexible, by saturating or treating the same with glycérine, substan- 
tially as set forth. 

The real discovery of Osgood was a new treatment of leather, etc., 
with glycérine. He was not the inventer of glycérine. He could 
not patent any undiscovered property of glycérine or a resuit merely. 
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Glycérine was discovered by Scheele in 1779. Upon the proofs, it 
seems that glycérine had never been applied by saturation to leather, 
etc., until Osgood applied it. If his new application of the article 
produeed a new and useful resuit he was entitled to a patent for his 
process, or for the new product of his process, or for both the pro- 
cess and the product. What that process was is very clear. It was 
a treatment of leather, etc., by saturation with glycérine. The degree 
of saturation, if there are any degrees, is not pointed out unless by 
describing the resuit. The saturation may be effected by immersion 
or by any other process that will saturate the material. When the 
material is impervious to gas the treatment is complète. Osgood 
saw fit in his original patent to claim the process only. After the 
lapse of four years his right to claim the product bas been aban- 
doned and lost by lâches. If there was any mistake or inadvertenee 
it was apparent on first inspection of the claim. 

The second claim in the reissue is no broader than the claim of the 
original, and is for the same invention. In the original the claim 
properly construed, as bas been shown, was one for the process of 
treating leather, etc., by saturation with glycérine until it becomes 
impervious to gas. Unless the material is suf&ciently saturated either 
by immersion or in some other way to be impervious to gas, the pro- 
cess described and claimed is not employed. Ail référence to the re- 
sults of the process in the spécification and the claims is superfluous 
and meaningless, except so far as the statement of the results pro- 
dueed enter into the description of the process, and serve to point out 
what estent of saturation is a necessary part of the process. Accord- 
ing to the new claim the material must be saturated sufficiently, not 
only to render it soft and pliable, but also impervious to gas. If 
there is any différence between tbis and the claim of the original 
patent it is one which tends to narrowthe claim. 

The défendants are manufacturers of gas tubing, and make that 
article under several patents which they control. In rnaking their 
tubing they use a wire spiral or core, which they eover with cotton 
braid oiled with boiled linseed oil. After it bas become dry, the tube 
thus forraed is immersed in a vessel containing a compound of glue, 
glycérine, soap, borax, and sulphate of iron. In this compound the 
function of the glue is to make the tube gas-proof, of the glycérine to 
make it flexible, and of the other ingrédients to cure the glue and 
Tlycerine so that they will not malt when subjected to beat. The com- 
j)ound thus composed is not an infringement of the complainant's 
l)atent. It is not saturated with glycérine to the degree required by 
the patented process. It is not sufBciently saturated to render it im 
pervious to gas, but is composed of an ingrédient impervious to gas,. 
which is treated with glycérine in order to make it pliable. Certainly 
the cotton braid is not saturated with the glycérine so as to be imper- 
vious to gas ; the treatment first applied to it of saturating it in boiled 
ail is calculated to prevent it from becoming saturated hy the com- 
v.23F,no.2— 6 
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pound with which it is next treated. That no amonnt of satnration 
of such material with glycérine would render it gas-tight is clearly 
shown by the proofs. 
The bill is dismissed. 



CoLOATB V. Compagnie Française du Télégraphe de Paris a New 

York. 

{Oireuit Court, S. D. New York. January 30, 1885.) 
Patents— Bnx of Discoveut— Action at Law por Inpkingemknt— Cobpoba- 

TIOK DBPBNDANT. 

A bill in equity may be maintainedin tlie United States circuit court againgt 
a corporation to compel a discovery in aid of an action at law brought against 
i to recover damages for the infringement of a patent. 

In Equity. 

Betts, Atterlury é Betts, for complainanfs. 

Blatchford, Seward, Griswold é Dacosta, for défendant. C. A. SeW' 
ard and Chas. M. Dacosta, of counsel. 

"Wallace, J. The complainant bas filed a bill of discovery in aid 
of a pending action at law in this court, wherein he is the plaintiËf, 
brought against the défendant to recover damages for the infringe- 
ment of letters patent for an invention. The subject of the patent is 
an improvement in electrical conductors for submarine télégraphie 
purposes. The bill avers that the défendant opérâtes a cable tele- 
graph under water, extending from the coast of France to some point 
on or near Cape Cod, Massachusetts, and also opérâtes lines of tele- 
graph wire, including a number of river and water crossings in the 
United States, and employs the plaintiff's invention in such lines of 
cable telegraph; that in the suit at law the défendant, inits answer, 
bas pleaded non -infringement et said letters patent; that the com- 
plainant is unable to prosecute his action at law without a full dis- 
covery of the method of insulation of the said lines of cable telegraph, 
for the reason that such lines are under water and under the control 
of the défendant, and in localities unknown to the défendant, and are 
not open to his inspection ; and that he cannot prove with accuracy 
and completeness the damages that he has suffered by reason of the 
infringement without the discovery by the défendant of the locality 
and length of said lines, the number of the cohdueting wires com- 
posing said lines, and without the inspection of certain contracts in 
defendant's possession which disclose the mode and materials of the 
construction of its cables; ail of which matters and things are solely 
within the knowledge of the défendant, and unknown to the complain- 
ant. The défendant has demurred to the bill, and the main points 
made by the demurrer are — First, that the défendant, as a corpora« 
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tion,cannot be compelled to make a discovery; &nd,second, tbat the 
court should refuse to entertain the bill, because, under sections 724, 
858, Eev. St., and the existing practice at law, discovery is no longer 
necessary, but the plaintiff can obtain in the suit at law ail neces- 
sary évidence by an examination of the ofScers of the défendant and 
by compelling a production of ail books or writings containing perti- 
nent évidence. 

Undoubtedly, a corporation cannot be compelled to answer under 
oath to, a bill in equity. It answers only under the seal of the cor- 
poration. It is for this reason the practice haa obtained of making 
the officers of the corporation parties to the bill and requiring them 
to answer the interrogatories. This, however, does not excuse a cor- 
poration from answering, and the complainant is entitled to an answer 
from a corporation as well as from an individual, although the value of 
the answer as évidence may not be worth the expense of the exper- 
iment. Although no officer or agent is made a party to the bill, it is 
still the duty of the corporation to cause diligent examination to be 
made, and give in its answer ail the information derived from such 
examination; and if it allèges ignorance without excuse, a disposition 
on its part to defeat and obstruct the course of justice may be in- 
ferred which will justify the court in charging it with the costs of the 
suit. Attorney General v. Burgesses of East Retford, 2 Mylne & K. 
35. There is nothing, therefore, in the fact that the défendant is a 
corporation to defeat the complainant's right to maintain a bill of dis- 
covery. 

Under the existing practice in courts of law in this state, a plain- 
tiff can obtain the évidence of a défendant upon the trial by examin- 
ing him as a witness, and can obtain a production of books and papers 
both before and upon the trial. He can also compel a sworn answer 
to bis complaint, and thus require the défendant to admit or deny un- 
der oath ail the material allégations of fact in his complaint. The 
practice which thus prevails is the practice of the fédéral courts also, 
by force of sections 724, 858, 914, Eev. St. He cannot obtain the tes- 
timony of the défendant before the trial in an action pending in this 
court, although he can do so in the state courts, because section 861 
of the Eevised Statutes, as construed in Beardsley v, Littell, 14 Blatehf. 
102, requires such testimony, unless taken de bene esse or by commis- 
sion, to be taken in the présence of the court and jury at the trial. 
See, also, Easton v. Hodges, 1 Biss. 324. 

The jurisdiction in equity for discovery originated in the absence 
of power in courts of law to compel a discovery by their own process, 
either by means of the oath of a party or by the production of deeds, 
books, and writings in his possession or control. But it does not 
foUow, because courts of law now hâve power to extend such relief, 
that a court of equity should forego the exercise of an aneient and 
well-settled jurisdiction. No principle is more vigorously asserted 
by courts of equity than that they will not yield a jurisdiction once 
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legitimately exeroised because an enlargement of the ordinary powers 
of courts of law bas rendered a resort to equity no longer necessary. 
There can be no ebb and flow of jurisdiction dépendent upon external 
changes. Being once legitimately vested in the court, it must remain 
there until the législature shall abolish or limit it; for "without some 
positive act the just inference is that the législative pleasure is that 
the jurisdiction shall remain upon its old foundations. Story, Eq. 
§ 64. Accordingly, it has been frequently held that a court of equity 
should not refuse to entertain a bill for discovery, although, by the 
enlargement of the jurisdiction and remédies exercised by courts of 
law, similar relief could be obtained by the complainant in his ac- 
tion at law. Lovell v. Galloivay, 17 Beav. 1; British Empire Ship- 
ping Co. V. Somes, 3 Kay & J. 433 ; ShotweU's Adm'r v. Smith, 20 N. 
J. Ch. 79; Cannon v. McNab, 48 Ala. 99; Millsaps V. Pfeiffer, 44 
Miss. 805. 

It is obviously désirable toascertain themerits of a case at itsout- 
set, so far as may be practicable, when this can be done with the 
formalities and safeguards of regular procédure, rather than to await 
the resuit of an elaborate trial. The saving of time and expense 
which may thus be effected is bénéficiai, not only to the immédiate 
litigants, but to the public also. There are, therefore, persuasive con- 
sidérations why a party should be permitted to resort to a bill of dis- 
covery when the facts alleged in the bill reasonably indicate that 
such a remedy will conduce to the safe and convenient prosecution 
of his action or défense at law. It is the rule of the English courts 
that a party may maintain a bill of discovery in equity, not only 
when he is destitute of other évidence than the oath of the adverse 
party to establish his case, but also to aid such évidence or to render 
it unnecessary. Montagne v. Diidman, 2Vé3. Sr. 398; Finch y. Finch, 
Id. 491; Brereton v. Gamul, 2 Atk. 241. In Earl of Glengall v. 
Blaser, 2 Hare, 99, it was said by Vice-Chancellor Wygbam: "The 
plaintiff is, in this court, entitled to an answer from the défendant, 
not only in respect to facts which he cannot otherwise prove, but also 
as to facts, the admission of which will relieve him from the neces- 
sity of adducing proof from other sources." There are many Amer- 
ican authorities to the same effect, among which may be cited Marsh 
v. Davison, 9 Paige, 680; Peck v. Ashley, 12 Metc. 481; Stacy v. 
Pierson, 3 Eich. Eq. 152; Williams v. Wafin, 8 Blackf. 477. 

Other authorities hold that in order to maintain such a bill it must 
appear aflSrmatively that the case of the party at law cannot be es- 
tablished by the testimony of other witnesses, or without the aid of 
the discovery he seeks. Such is the rule declared in Brown v. Swann, 
10 Pet. 497, where it is held that the complainant must show by his 
bill that he is unable to prove the facts sought to be discovered by 
other testimony than that of the défendant. That was a case, how- 
ever, in which the complainant sought gênerai relief as well as dis- 
covery, thus seeking to withdraw the whole jurisdiction from the court 
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of law of a cause of action properly triable there and transfer it to a 
court of equity; and the décision is not applicable whare the bill ia 
for discovery merely. Story, Eq. PL § 324. The same observation 
applies to the case of Drexel v. Berney, 14 Ped. Kep. 268, decided in 
this court. 

A considération peculiar to a bill of discovery like the présent, in 
which the complainant seeks a discovery concerning the infringement 
of a patent, should be adverted to. Courts of equity in patent causes 
Bometimes exercise the power of granting to a complainant an in- 
spection of alleged infringing devices as incidental to ordinary dis- 
covery. Vidi V. Smith, 3 El. & Bl. 969 ; Morgan v. Seward, 1 Webst. 
Pat. Cas. 169; Russcl v. Coivlcy, Id. 468; Shaw v. Bank of England, 
22 Law J. Exch. 26. Courts of law hâve no such authority, but power 
to do so was conferred in England upon common-law courts by 15 & 
16 Vict. c. 83, § 42. Manifestly, cases may occur where the exercise 
of this power is necessary in order to prevent a défendant from profit- 
ing by his own artifice. The case made by the présent bill is one 
■where, if the défendant bas appropriated the complainant's invention, 
it would be obviously difficult, if not impossible, to prove the fact un- 
less an inspection were granted. 

In reaching the conclusion that the demurrer should be overruled, 
the statutory provision (section 723, Eev. St.) which prohibits the 
fédéral courts from sustaining suits in equity where a plain, adéquate, 
and complate remedy may be had at law, bas not been overlooked. 
It bas been decided in some of the states, where equity jurisdiction 
is restricted by a similar statutory régulation, that a bill of discovery 
will not be sustained when the common-law courts are compétent to 
compel the disclosure sought. Hall v.Joiner, 1 S. C. 186; McGough 
V. Insurance Bank, 2 Ga. 151; Iliopelle v. Doellner, 26 Mich. 102. 

Section 723 was originally section 16 of the judiciary act of 1789, 
and was considered as declaratory merely as early as the case of 
Boyce v. Grundy, 3 Pet. 210. It may well be insisted that a dis- 
covery by a bill in equity affords a more adéquate and complète rem- 
edy than a discovery upon the trial of the action at law by the tes- 
timony of an adverse party. This is certainly so if a bill may be 
rcsorted to in order to enable a party to dispense with the necessity 
of proof from other sources upon the trial of the suit at law. Power 
is conferred upon the suprême court to prescribe rules regulating the 
practice of the circuit courts in equity, and it is more properly the 
province of that court than of the circuit court to détermine what, if 
any, innovations shall be made in the existing practice in consé- 
quence of the more enlarged power s now enjoyed by courts of law. 
Until some action by that court, this court should be slow to déclare 
that a jurisdiction so ancient and so convenient as that of discovery, 
should be surrendered, or should dépend upon the accidents of légis- 
lation respecting the practice of common-law courts. 
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Hapgood and others v. Eobbnstook and others. 

[Oireuit Court, IS. D. Hfew York. February 7, 1885.) 

.1. Patbntb— Agebement aot) License — AssiGNMENT OF Patbnt — Injukction. 
Apartywho purchases a patent and takes an assignment thereof, with knowl- 
edge of an existing agreement and license granted to another, will be bound 
thereby, and may be restrained from violating the terms of the agreement. 
2. Bame — Specipic Pekfokmance. 

Bquity does not generally decree spécifie performance of contracta relating 
to Personal property, but will do so when the subject is the exclusive right to 
manufacture and sell a patented article, and in such a case will also enjoia the 
breach of a négative covenant. 

In Eqnity. 

J. G. Hueston, for complainants. 

Dickerson é Dickerson, for défendants, 

Wallace, J. The complainants' motion for a preliminary înjunc- 
tion is founded on a bill which shows that in Angust, 1884, one Alice 
D. Hadlock, who was then the owner of a patent for an improvement 
in bustles, entered into an agreement with the complainants which 
is set ont. By the terms of that agreement Hadlock, in considération 
of certain royalties to be paid from time to time by the complainants, 
conveyed to them "the sole and exclusive right and privilège to man- 
ufacture and sell" the patented bustle anywhere in the United States, 
with the exception that they were not to sell the bustles in Chicago, 
and reserving to Hadlock herself the privilège to manufacture and 
sell the bustles in any part of the United States. By the second 
clause of that agreement Hadlock covenanted "not to form any stock 
Company or copartnership for the purpose of manufacturing the 
bustle." By the third clause she agreed that complainants might pros- 
ecute infringers, and that any moneys which might be the outcome 
of any suits for infringement brought by complainants should belong 
to them. The bill further allèges that défendant Eosenstock asserts 
that October 4, 1884, he obtained an assignment of the patent from 
Hadlock, and is now the sole and exclusive owner thereof; that al- 
though complainants hâve f ully performed their agreement with Had- 
lock the défendants assert that his rights under said agreement hâve 
been forfeited and terminated; and that the défendant Eosenstock 
is now manufacturing and selling the patented bustles in the city of 
New York. It is also alleged that Eosenstock had full knowledge of 
ail the rights and equities of the complainants at the time he acquired 
the assignment of the patent. The prayer of the bill is for an in- 
junction restraining Eosenstock from interfering with the complain- 
ants' rights and privilèges under their agreement with Hadlock, and 
from making, selling, and using the patented bustles. The défend- 
ants claim that Eosenstock is now the owner of the patent, and ad- 
mit that he purchased it from Hadlock with knowledge of the terms 
of the agreement between her and the complainants. 
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As the requîsite diversity of citizenship exists between the parties, 
and is alleged in the bill to confer jurisdiction «pou this court, the 
jurisdiction does not dépend upon the patent laws, but upon gênerai 
principles of equity. Assuming that the complainants did not acquire 
by their agreement with Hadlock the légal title to the patent, and 
thereîore could not maintain an action for infringement except in 
the name of the owner or with the owner joined as a party, it is 
nevertheless true that they acquired an extensive bénéficiai interest 
in the patent. The second clause of the agreement shows that the 
right reserved to Hadlock was intended to be a personal privilège 
merely. The complainants, therefore, acquired the whole monopoly 
of the patent except in Chicago, and subject to the right of Hadlock 
to sell the bustles when she manufactured them hérself or bought 
them from the complainants or their vendees. If Hadlock were now 
selling the patented articles in New York, not manufactured by hér- 
self or by the complainants, no doubt is entertained that she could be 
enjoined at the suit of the complainants. The complainants would 
not be restricted to a remedy at law for damages for breach of cove- 
nant. Equity will enjoin the breach of négative covenants whenever 
it would decree a spécifie performance of the agreement between the 
parties. Such a remedy is said by a commentator of authority to fur- 
nish the complément to the relief by spécifie performance. Bisp. Eq. 
§461. 

Although equity does not, as a gênerai rule, decree spécifie perform- 
ance of contracta relating to personal property this is because, ordi- 
narily, adéquate compensation in case of a breach may be obtained by 
way of damages at law. It is apparent that such a considération 
cannot apply to an agreement like the présent, because from the 
nature of the subject-matter it would be impossible in many cases to 
ascertain the damages which licensees might sustain by reason of 
being deprived of their rights to use an invention. Agreements for 
the assignment of a patent, and for delivery of chattels which can be 
supplied by the vendors alone, and for renewals of leases, are among 
those which will be specifically enforced, {Binney v. Annan, 107 Mass. 
94; Fry, Spec. Perf. § 33; Furnival v. Crew, 3 Atk. 83-«7; Burke 
V, Smythe, 3 Jones & L. 193; Willis v. Astor, i Edw. Ch. 594,) and 
are sufficiently analogous in their character to the présent agreement 
to bring. this case within the authorities. As Eosenstock had full 
knowledge of the complainants' equities thèse equities are impresaed 
upon the title he acquired, and restrict his rights to the same extent 
as though the title remained in Hadlock. He can be compelled to 
do and not to do those things which Hadlock ought or ought not to 
do. He knew, or was bound to know, that if Hadlock intended by a 
sale of her patent to put it out of her power to perform her agree- 
ment with complainants the transaction was intended as a fraud 
npon them, He was either a party to this fraudulent design, or he 
intended to recognize complainants' rights. In either case he stands 
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towards the complainants in the place she would occupy if she nov» 
owned tbe patent, and must abide by the agreement. 
An injuuction ia granted. 



The Sidney.^ 

The William Worden.' 

Providence Washington Ins. Co. v. The Sidney, and her Consort, 
The William Worden.* 

{District Court, S. D. New York. January 30, 1885.) 

1. Insurance— SuBiioQATiojir—NEGLiGEKCB—PAjîOL Evidence. 

A cargo of wheat, from the west to New York, was ladon at Bulîalo, tlirough 
M. & Co., forwarders, on the canal-boat W., and insured hy thera as part of the 
price of freight agreed upon. At the beginning of theseason, M. & Co. had 
taken out an " open polioy " with the libelants " for whom it may concern," 
which required that each transaction under it should be entered in an accom- 
panying policy book, or indorsed on the policy, stating the persous on whosc 
acconnt it was etïected. A certiflcate payable to order was issiied on thi.s trans- 
action to M. & Co., in their names, witliout the worda " on account of wiiom it 
may concern," or équivalent words, and their names only were entered in tlie 
policy book. M. & Co. delivered the certilicate, indorsed by thein, along with 
the bill of lading signed by the captain of the W., which they also signed, to 
the agents of the owners, paying sorae $200 prier charges, and also making 
îurther advances to the captain for the trip. They took from the master a sep- 
arate bill of lading in which they were described as shippers, and in which the 
hoat and cargo were consigned to their own New Yoii agents, for their owii pro- 
tection. While the Worden was coming down the Hudson, in charge of the 
Sidney, both vessels belonging to the same owner, a steam-tiue on the Sid- 
ney burst; the vessels drifted and stranded upon an island and the W.'s cargo 
was lost. The owners abandoned to the insurers, who paid them as for a total 
loss, and, claiming to be subrogated to the rights of the owners against the car- 
riers, flled a libel against the S. and W. to recover for the loss. Ileld, that the 
consignées, the carrier, and M. & Oo. had each an insurable interest in the cargo 
to its whole value ; that a policy " for whom it may concern " assures ail persons, 
having an insurable interest, that are intended to be covered by it, whether 
known to the insurers or not ; that the conditions of the policy and the certifl- 
cate in this case limited the gênerai words of the policy, and that only M. & 
Co., the persons named, were "the assured" under the policy; and that the 
persons and interests assured could not be enlarged by paroi évidence, and that 
the libelants, on paying the owners, as indorsees of the certiflcate, were subro- 
gated to the rights of M. & Co. only. 

a. Same — Caiîbibks— Agbncy — Benefit of Insurance. 

M. & Co., in procuring freight and making advances on account of the car- 
rier, acted as his agents, The insurance effected by M. & Co. was intended for 
the benefit of the shipper, the carrier, and for themselves, and was effected upon 
the request and authority of both, there being no express référence to subroga- 
tion in the policy. Held, that such subrogation is a mère equity, depeiiding on 
the actual relation of the various parties to one another, and is therefore sub- 
ordinate to the équitable rights existing between a principal and his agent, 
who eflects the insurance for the benefit of both ; that the payment by tlie in- 
surers in this case to the owners, was, in elïect, the same as a payment to M. & 

iReported by B. D. & Edward Benedlct, Esqa., of the New York bar 
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Co., and by thc latter to tlie owners; tliat on payment of the insnrancè to M. 
& (io., the carrier, as principal, could hâve compelled a payment by M. & Co., 
as his agents, to the owners, in discharge of their joint Jiability under the bill 
of lading ; and therefore that no équitable right of subrogation existed through 
M. & Uo., against the carrier, in favor of the insurers. 

3. Samb— VoLUNïAiiY Settlbment— Negligbkoe— BURDEN OF Pboof— Privies. 

The policy excepted loss through "want of ordinary care and skill in navi- 
gating said boats." Beld, thaï if the cage were one of doubt whether the loss 
happened by négligence or not, and if the carrier were not equitably entitled 
to the benefit of the policy, the insurers might hâve paid the owners of the 
goods with an assignment "of ail clairas for damages to themselves, and then 
hâve prosecuted the carriers for indemnity, and recovered on proof that llie 
loss was in fact due to négligence of the carrier ; but that as the company has 
once paid the owner upon "a voluntary settlement, as upon a loss under the 
policy, and the carrier being equitably "entitled to the benefit of the policy, he 
is entitled to the benefit of the settlement made under it ; and that such a set- 
tlement cannot be set aside except for duress, fraud, or miatake, and that the 
burden of proof, in an action to recover back the money from the carrier, was 
upon the libelants to show tlie fraud or mistake, and also that the loss was 
within the exception of the policy, and not a valid claim. 

4. SaME — Loss KOT COVBRED BY PoLICT. 

And as the lihel charged négligence, and the answer denied it, and averred 
that the stranding of the beat occurred under such circumstances as negatived 
the charge of négligence, afad no proof being ofEered by either party on this 
point, or that there was any fraud or mistake in the settlement, hiM, the libel- 
ant could not recover on the claim that the lods was not covered by the policy. 

In Admiralty, 

E. D. McCarthy, for libelants. 

Hyland d- Zahriskie, for respondents. 

Beown, J. The libelants, at Buffalo, insured a cargo of wheat on 
board the canal-boat Worden, in tow of the Sidney, consigned to Ar- 
mour, Piankinton & Co., of New York. One of the steam-flues of the 
Sidney having burst while she was coming down the Hudson river, 
she became unmanageable, and, as the answer states, drifted with the 
tide upon the rocks of Esopus island, whereby the cargo on board the 
"Worden was lost. The cargo was abandoned to the libelants, who 
thereupon paid the consignées as for a total loss, — $9,211.75, — and, 
claiming to be subrogated to the rights of the consignées against the 
carrying vessels for t'tie loss of the wheat, filed this libel to recover the 
sum of $6,175.89, the amount of the loss, after deducting the sttm re- 
alized from the damaged cargo. The libel alleged that the stranding 
occurred through the négligence of the respondents, which the answer 
dénies. On the question of négligence no évidence was given upon 
the trial. On that point both sides reated upon the pleadings, each 
claiming that the burden of proof was upon the other. Without réf- 
érence to the question of négligence, however, inasmuch as the car- 
rier had given a clean bill of lading binding himself to a delivery of 
the goods without exception or qualification, the libelants claimed 
that upon payment to the consignées they were subrogated to the ben- 
efit of the consignées' right of action for the loss of the goods against 
the carrier, as the principal debtor, for the non-delivery of the cargo; 
also that, upon the admissions of the answer, it was incumbent on 
the carrier to show that the stranding was without any fault on his 
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part, if that is matérial. The gênerai principles of law invoted by 
the libelants aïe ndt denied, either as regards an insurer's right to 
subrogation, upon payment of a total loss, to the rights of the assured 
against any other persons primarily liable for such loss ; or as regards 
the presumptiong of négligence. The only question ia as to the ap- 
plieability of thèse principles to the facts of the case. 

The contract of insurance, in this case, contains no express pro- 
vision for any subrogation of the insurers tothe rights of the assured 
on payment of the loss. In such cases, the right of subrogation, if 
any exists, being no part of the contract, does not dépend upon the 
contract, or on the form of it ; it is a mère equity to be worked out 
through the rights of the assured only, in his relation to other par- 
ties. If the assured bas a légal right to indemnity for the loss against 
a carrier that has no légal or équitable right to the benefit of the in- 
surance, then the liability of the carrier to the assured is regarded as 
the primary liability for the loss, and the liability of the insurer as sec- 
ondary, and similar to that of a surety only. The insurer, on payment, 
is tberefore held, in such cases, to be equitably entitled to stand in 
the shoes of the insured, and to recover such indemnity as the insured 
was entitled to recover against other persons having no right to the 
benefit of the insurance. Mobile <f M. Ry. Co. v. Jurey, 111 D. S. 
584; S. G. 4 Sup. Ct. Rep. 566; Hall v. Bailroad Cos. 13 Wall, 367 ; 
Garrison v. Memphis Ins. Cos. 19 How. 312. In the case of Hall v. 
Railroad Cos., supra, the couit B&y: • ' 

"In respect to the ownership of the goùds, and the risk incident tliereto, 
the owner [the assuredj and the insurer are considered but one person, hav- 
ing together the bénéficiai right to the indemnity due from the carrier for a 
breach of his contract, or for non-performance of his legai duty. Standing 
thus as the insurer does, practically, in the position of a surety, stipulating 
that the goods shall not be lost or injured in conséquence of the péril insured 
against, whenever he has indemnifled the owner [the assured] for the loss, 
he is entitled to ail the means of indemnity which the satisfled owner [the 
assured] held against the party primarily liable. His right rests upon f amiliar 
principles of equity. It is the doctrine of subrogation, dépendent not at ail 
upon privity of contract, but worked out through the right of the créditer or 
owner [the assured.] Ilence it has often been ruled that an insurer who 
has paid a loss may use the name of the assured m an action to obtain redress 
from the carrier whose failure of duty caused the loss." 

As the right of the libelants to subrogation can only be claimed 
through the rights of the assured, the questions chieây litigated were 
— First, who were insured under the policy in this case ? and, second, 
was the owner of thèse vessels equitably entitled to the benefit of the 
insurance, so as to eut off any right of subrogation that the insurers 
might otherwise hâve had against him? 

The facts are as follows : 

The policy was issued in the name of Morse & Co., whose business is va- 
riously described as that pf forwarders, carriers, transportation brokers, or, 
familiarly, scalpers. Tor convenience, I shall call them forwarders. They 
belong to a class of middle-men. Long established in Buffalo, who handle ail 
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ihe f reight business thero, as intérmediaries between the bontmcn and the 
ownera of grain and produce, or their agents, who désire to ship it eastward. 
The forwarders see the consignors; agrée upon the price of freight, which 
includes Insurance; procure beats to take the grain upon the terma flxed; 
get a certiflcate of insurance and deliver it to the shipper along with the bill 
Of lading, which they aign as well as the captain; pay prior charges, if any; 
make any advances necessary to the boatmen for the trip; and receive, for 
their services, from the boatman, a commission, usually 5 per cent, upon the 
amount of stipulated freight. The insurance companies that engage in this 
kind of insurance hâve provided a particular foim of policy specially pre- 
pared for it. The shipper désignâtes the company in'which the insurance 
shall be eflected. The forwarder, at the beginning of each season, procures 
from the varions companies what is termed an " open policy, " which is attached 
to a "policy book, " in which are entered the particulars of each insurance 
under it. To effect a particular insurance, the policy and the policy book are 
taken to the office of the companies' agents, who enter in the policy book the 
particulars of the insurance as applied for, and thereupon issue and deliver 
to the forwarder a certiflcate stating that insurance is efEected, under the pol- 
icy, upon cargo on boai'd the vessel, of the value designated, and on account 
of the persons named; the loss, if any, payable to "the assured, or order, 
and return of this certiflcate." The certiflcate is thereupon indorsed in blank 
by the forwarder and delivered to the shipper, with the bill of lading, also 
signed by the forwarder, as above stated. 

The transaction in this case was in accordance with the gênerai custom 
above described. The grain in question was in charge of Mr. Meadows, as 
agent of the consignées in New York. Morse & Go. applied to him in nego- 
tiating for its transportation, and agreed upon the rate of flve cents per bushel, 
including insurance, which the shipper direeted to be taken in the libelants' 
company. Morse & Co. thereupon placed the transportation with Capt. Wa- 
ger, the owner of the Sidney and the "Worden, and the grain was loaded 
upon the latter. When the cargo was loaded, Morse & Co. obtained the cap- 
tain's bill of lading, and, having previously procured a certiflcate of insurance, 
delivered it, indorsed by them in blank, to Mr. Meadows, along with the bill of 
lading, which Morse & Co. also signed, paying him at the l ime $200 for prior 
charges. The bill of lading recited Meadows as shipper on board the Worden, 
and provided for the delivery of the grain to the cont gnees in New York, 
without any exception or qualiflcation, on payment of freight and prior 
charges, which were to be paid to Brooks & Co., the New York agents of 
Morse & Co. 

The form of insurance was as follows: The "open policy" No. 772 states 
that the libelants, "by this policy, on account of Morse & Co., for whom it 
may concern, do insure the several persons whose names are hereinafter in- 
dorsed thereon as owner, advancei-, or common carrier, on goods on his own 
boat, or beats belonging to others, from place to place, as indorsed hereon or in 
a book kept for that purpose, for the amounts, at the rate, and on the goods 
specifled in said indorsement; no risk considered as insured until said indorse- 
ment is approved and signed." There are various provisions in référence to 
the lading and unlading, and the time allowed therefor. The risks assumed 
by the company are those of the seas, canals, rivers, and flre, and ail other 
périls, losses, or misfortunes to the goods during said trip, "excepting périls, 
etc., from ice, jettison, thett, or from want of ordinary care and skill in 
lading or navigating said boats." There are numerous other provisions not 
material in this case. The certiflcate issued May 17th, on the application of 
Morse & Co., states that "Morse & Co. is insured under policy No. 772 in the 
sum of $9,875, in board, cargo of boat Wm. Worden, on wheat $9,875, at and 
from Buffalo to New York; loss, if any, payable to assured or order and return 
of this certiflcate." 
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The name of the consignées is not usually made known to tlie forwarder, 
and was not in this case known to him, until the grain was loaded. Upon 
the delivery of the bill of lading to the shipper, the name and direction of the 
consignée were written in the margin. When Morse & Co. obtained the cer- 
tiiicate of insurance, they did not know who was to be the consignée. The 
agents of tlie insurers in BufEalo, who insured the certiflcate, and made the 
entry in the policy book, were f ully acquainted with the established customs 
and usages in this business. They knew that Morse & Co. were forwarders, 
doing business in the manner above stated; tliey understood that the certifl- 
cate of insurance applied for was designed to accompany a bill of lading of 
the goods in question; that Morse & Co. obtained the shipment of this cargo 
as agents of the captain; that they usually signed the bills of lading along 
with the captain; that they were accustomed to pay prior charges and to 
make advances to the captain; that the priée of freight included insurance; 
and that Morse & Co were paid for their services by the carrier by a com- 
mission on the amount of freight. 

1. TJpou the facts above stated, it is manifest that the consignées 
and the carrier, as well as Morse & Co., h ad each of them an insurable 
interest in the cargo to its whole value. Any person responsible for 
goods in his custody bas an insurable interest in them to the extent 
of his liability. 3 Kent, *262; Hutch. Carr. § 429; 2 Duer, Ins. 49; 
Arn. Ins. § 107; Hooper v. Robinson, 98 D. S. 528, 538; Savage v. 
Corn Exchange, etc., 36 N. Y. 655; Harvey v. Cherry, 76 N. Y. 436; 
Waring v. Insurance Co. 45 N. Y. 606; per Gray, J., Eastern R. 
Co. v. Relief, etc., 98 Mass. 423; Com. v. Hide é L. Co. 112 Mass. 
136, 141. The consignée had an insurable interest, because he was 
owner; the carrier, because as carrier he was ausvverable to the owner 
for the full value; Morse & Co., because by signing the bill of lading 
they were equally responsible to the consignée for the safe delivery of 
the cargo. As respects the consignée, indeed, both Morse & Co. aud 
Capt. Wager, by signing the bill of lading jointly, made themselves 
jointly liable as carriers; although as between themselves. Morse & 
Co. were but agents in procuring freight and making advances on 
aecount of Capt. Wager as principal. To secure themselves. Morse & 
Co. took a separate bill of lading from the master, in which they were 
described as shippers; and the boat and cargo were consigned to 
Brooks & Co., New York, as agents of Morse & Co. As each of thèse 
three parties had an insurable interest tothe full amount, itwas com- 
pétent for Morse & Co., in taking out the insurance under an open 
policy "for whom it might concern," to insure for the direct benefit 
of ail three ; and had the certificate of insurance, besides the words 
"Morse & Co.," contained the additional words "on aecount of whom 
it may concern," like the original policy, there can be no question 
that under the proofs in this case the policy would bave inured di- 
rectly to the benefit of ail three, and ail of them been "the assured;" 
for the évidence leaves no question that Morse & Co. intended this 
insurance to opéra te in some form for the benefit of ail. The agents 
of the insurance Company so understood it; Morse & Co., in effecting 
the insurance, did it by the direct request of the consignee's agent; 
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and they as clearly acted, and were understood to î(,ot, on account of 

the captain alsd. The Insurance premium, though paid by Morse & 
Co., was charged as an advanee against the captain and the freight, 
and was allowed as such by the captain before the loss ; and the évi- 
dence was that they acted for the captain's benefit as well as for their 
own. It 18 well settled that a policy "for whom it may concern" in 
such a case inures to the beneût of ail persons having an insurable 
interest that are intended to be benefited by it, whether known to the 
insurers or not, and that such persons may sue upon the policy in 
their own names. A recovery by one against the insurers, in such 
cases, inures to the benefit of ail, and bars any subséquent action by 
the others. Hooper v. Robinsou, 98 U. S. 528; Aldrich v. Equitahie 
Safety Ins. Co. 1 Woodb. & M. 272 ; Henshaw v. Mutual, etc., 2 Blatchf. 
99; Fabbri v. Phœnix Ins. Co. 55 N. Y. 129, 133; Walsh v. Washing- 
ton, etc., 32 N. Y. 427, 439; 1 Arn. Ins. 169, note; Watcrs v. Mon- 
arch Assur. Co. 5 E. & Bl. 870, 871. 

Thecertificate of insurance issued in this case doesnot contain the 
words "on account of whom it may concern," or any équivalent words, 
but the names of Morse & Co. only. The necessary construction of 
the original policy with its conditions, is that, in order to make any 
particular transaction available under it, the names of the individuals 
on whose account any particular insurance under it is effected, must 
appear by indorsement on the policy, or by an entry made in the pol- 
icy book. This condition of the policy is a perfectly lawful one, and, 
being clearly expressed, is controlling. In this case the name of 
Morse & Co. alone is entered in the policy book, without any addi- 
tional words, as "for whom it may concern;" nor are they described 
as agents. The certificate is in accordance with this entry, and is 
made payable to Morse & Co., or their order. There is no languagô 
in it that can be so extended as to include other persons. Upon the 
written eontract, therefore, "the assured," in the language of the pol- 
icy, are Morse & Co. only. In such a case paroi évidence is not re- 
ceivable to vary the written eontract, or to enlarge the interests of the 
persons directly assured. Arn. Ins. 169, note ; Mead v. Mercantile, 
etc., 67 Barb. 519. The indorsement of the certificate by Morse & 
Co. to the consignées, who were the owners of the cargo, effectually 
secured the latter. The consignées, in receiving payment of the loss 
frora the insurers, received it, not as "the assured" under the policy, 
but as the indorsees of Morse & Co., pursuant to the terms of the 
eontract, which provided for payment "to order." This was the mode 
agreed on and accepted for the security of ail. It was a lega! and 
effectuai mode. In paying the consignées, the insurers paid tbem 
on account of Morse & Go., who were "the assured," pursuant to the 
indorsement; and hence the rights, if any, to which the insurers were 
subrogated upon this payment, were the rights of Morse & Co., and 
not the rights of the consignées, independently considered, against 
Capt. Wager and his vessels. In légal effect, the transaction is the 



;;9^ FEDERAL REPORTEE. 

"saine as respects the insurers'rights of subrogation as if tbey had 
paid the whole loss to Morse & Co. as the "assured," and the latter 
had then paid the owners in discharge of their liability to them. 

2. The relation of Morse & Co. and Gapt. Wager, as between them- 
selves, was, as I hâve said, that of agent and principal. Morse & Ce, 
by signing the bill of lading, had indeed made themselves liable as 
principals to the consignées; but, as between themselves, their liabili- 
ties were those of principal and ' surety. The insurance effected by 
Morse & Co. was, as I hâve said, clearly shown by the évidence to 
hâve been intended as much for the benefit of Capt. Wager as for 
themselves. It was effected upon bis request and authority, and the 
premiums paid by Morse & Co. were charged against the captain and 
freight. Capt. Wager was absolutely liable to Morse & Co. for this 
advance of premium, whether the freight or insurance money should 
ever be collected or not. The fact that thèse premiums, as part of 
the freight, were a lien upon the cargo and would be repaid to the 
captain or to Morse & Co. upon the delivery of the cargo to the own- 
ers, in case there were no loss of the cargo, is therefore immaterial 
as respects Capt. Wager's interest in the policy. Thè insurance com- 
pany sufficiently understood ail this, since it was in the usual course 
of business as fully understood by them. But the insurance did not 
cover any négligence of the carrier, because such négligence was ex- 
pressly excepted by the terms of the policy. 

Under such circumstances there can be no question that Morse à 
Co., on recovering from the insurance company the whole amount of 
the loss, would hold the money for the discharge of the joint obligation 
of themselves and Capt. Wager to the consignée, and to that extent 
they would be regarded as trustées of Capt. Wager, as the principal 
obligor; and Capt. Wager, as principal, would hâve the right to com- 
pel that application of the insurance moneys. This would not in any 
way conflict with any of the terms of the policy, or of the certificate ; 
and the relation of the parties, and the circumstances that gave Capt. 
Wager this right, could, therefore, be legally established by paroi. 
The situation is, in substance, analogous to the situation of mort- 
gagor and mortgagee, where the latter, at the request of the mort- 
gagor, insures the mortgaged promises in his own name, and at the 
expense of the mortgagee, and the insurance is intended for the benefit 
of both. In such cases, it has been repeatedly held that the mortgagor 
is entitled to the benefit of the insurance, and to hâve the amount paid 
to the mortgagee by the insurers applied in réduction of the mortgage 
debt; and that the insurers, consequently, hâve no right of subrogation 
thereto. Stoby, J., in Carpenter v. Providence Ins. Go. 16 Pet. 502- 
507; Holbrook v. American Ins. Co. 1 Curt. 193, 200; Kernochan 
V. New York Bowery, etc., 17 N. T. 428; Waring v. Loder, 53 N. Y. 
681, 585 ; Cromwell v. Brooklyn Fire Ins. Co. 44 N. Y. 42, 47. But if 
the mortgagee insure his own interest, without any privity with the 
mortgagor, or if the insurance policy itself, in terms, provides for sub- 
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rogation to tlie mortgagee's rigbts upon pa3'ment of tlie loss, then the 
terms of the policy will prevail, and the mortgagor cannot hâve the 
benefit of the insurance, or compel the application of the paymeut to 
the réduction of his debt, and the insurers will be entitled to be sub- 
rogated to the mortgagee's rights against him. Springfield, etc.,v. 
Allen, 43 N. Y. 389; Excelsior., etc., v. Royal Ins. Co. 55 N. Y. 343, 
359; Poster v. Van Reed, 70 N. Y. 19; Bank of S. C. v. BickneU, 1 
Clif. 85, 91-93. 

In this case there is no provision for subrogation in the insurance 
contract; henee any right of subrogation hère, as previously stated, 
is a mère équitable right depending upon the actual relation of the 
other parties to each other. It is, therefore, subordinate to the équi- 
table rights existing between a principal and his agent who effecta 
the insurance for the benefit of both, and upon the account, and at 
the primary charge, of the principal. 

It bas been held that where the carrier expressly stipulâtes in the 
bill of lading that he shall hâve the benefit of any insurance elïected 
upon the goods by the shipper, no subrogation against the carrier 
would arise in favor of the insurers upon their payment of a loss. 
Carstairs v. Mechanics' é Traders' Ins. Co. 1 8 Fed. Eep. 473 ; Rintoul 
V. New York Cent. âH. R. R. Co. 21 Blatchf. 439; S. G. 17 Fed. Eep. 
905. If such a stipulation is upheld when inserted in the bill of lad- 
ing, it must be equally valid when clearly proved to exist by extrinsic 
évidence. 

This insurance having been obtained, in fact, for the benefit of 
Capt. Wager, as the principal carrier, and at his primary charge and 
request, as well as for the benefit of the agent, and also for the benefit 
of the consignées, through an indorsement of the certificate to them, 
and the insurers, in effect, knowing ail the facts, Capt. Wager, as 
principal, bas a superior equity to the application of the insurance 
moneys in discharge of his liability as carrier; and as this equity is 
incompatible with any subrogation to the rights of Morse & Co., as 
"the assured," against Capt. Wager or his vessel, no such subrogation 
can be allowed. The insurers' right being a mère equity to stand in 
place of Morse & Co., their right is subject to the same equities that 
affect Morse & Co. See Kernochan v. Bowery, 17 N. Y. 428; Benjamin 
V. Saroktoga Mut., etc., 17 N. Y. 415, 420; Cromwell v. Brooklyn Pire 
Ins. Co. 44 N. Y. 42, 47. As Capt. Wager, moreover, had the right 
to hâve the moneys paid by the insurers, whether it was paid to 
Morse & Co. or to their indorsees, applied in discharge of his, Capt. 
Wager's, obligation as carrier, the payment bythe insurers operated 
in law as an extinguishment of Capt. Wager's liability; and hence 
no obligation of Capt. Wager to either Morse & Co., or to the owners, 
remained to which there could be any subrogation. 

3. In what bas been said above, référence bas been had to a loss 
through causes covered by the policy. The policy, however, ex- 
pressly excepts "want of ordinary care and skill in lading or navigat- 
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ing said boats." If the loss în this case happened through the nég- 
ligence of Capt. Wager or the carrying vessels, or from the want of 
ordinary care, then the loss was not eovered by the policy, and no 
one was entitled to reeover upon it against the insurers. For the 
loss by such négligence the consignées could hâve held both Morse & 
Go. and Capt. Wager, under the bill of lading which both had signed; 
and Morse & Co., on paying the consignées, could bave resorted to 
Capt. Wager and the carrying vessels for nis indemnity, though he 
■wonld hâve no valid claim upon the insurance company. If the case 
were one of doubt whether the loss happened by négligence or not, 
and the carrier were a stranger to the policy, having no équitable in- 
terest in the application of the insurance moneys, the insurers, instead 
of litigating their liability with the assured or their indorsees, might 
pay the owners of the cargo, as they did in this case, and take, as they 
did hère, an abandonment of the goods, with an assignment of »11 
claims for damages to themselves, and then prosecute the carriers 
for indemnity. ExceUior, etc., v. Royal Ins. Co. 55 N. Y. 343, 352. 
It is not material to the carrier, according to the authorities, with 
■whom he litigates the question of négligence; and the insurers, in 
settling and paying such doubtful claims, are not mère volunteers. 
The Monticello, 17 How. 152, 155; Insurance Co. v. The C. D., Jr., 
1 Woods, 72; Sun Mutual Ins. Co. v. Mississippi Val. Transp. Co. 
17 Fed. Eep. 919. 

But hère the carrier, as I fi,nd upon the facts, is not a mère stranger 
to the insurance. He is equitably entitled to the benefits of the pol- 
icy; and hence entitled by an equity paramount to that of the insur- 
ers, and as against Morse & Go., or their indorsees, to hav© any 
moneys paid on account of the loss to either of them applied in dis- 
charge of his own obligation. Any voluntary settlement made by 
the insurers with either, inures to his benefit as much as to theirs. 

A voluntary settlement and payment are in gênerai binding, and 
cannot be ripped up and set aside except upon some of the spécial 
and recognized légal grounds therefor; such as duress, fraud, or mis- 
take of fact. 2 Greenl. Ev. §§ 85, 120-123; Elliott v. Swartwout, 
10 Pet. 137, 154; Nichols v. U. S. 7 Wall, 128. This rule applies 
not only to the immédiate parties to the settlement, but in favor of 
others also that are in privity with them. The carrier hère, being 
equitably entitled to the benefits of the policy, is clearly in privity 
with Morse & Co., the assured, and their indorsees. A settlement 
by the insurers with either inures directly to the benefit of ail. It is 
as binding as respects ail, as respects either; and it cannot be set 
aside, as against either, except upon some of the spécial grounds 
above referred to. Upon either of thèse grounds it might be set aside, 
doubtless, in an action against the carrier; but then only upon ap- 
propriate averments in the libel, and upon appropriate proof. And 
in such a case the whole burden of proof is upon the libelants. "It 
is dncumbent upon them," say the court in the analogous case of 
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Hooper v. Rohinson, (98 U. S. 540,) "to establish everything neees- 
sary to entitle them to recover, and they hâve no right to throw upon 
the défendant any part of the burden that belonged to themselves." 
See, also, Transportation Co. v. Downer, 11 Wall. 129, 134. 

If the proofs had shown, therefore, that this loss occurred by such 
négligence as rendered the insurers not liable upon their policy, and 
that the insurers had settled with and paid the owners upon a clear 
mistake of the faets in regard to their liability, I âhould hold that 
the libelants would be entitled to maintain an action against the car- 
rier, under an appropriate libel for that purpose. But this is not a 
libel of that character. No mistake or misapprehension of any of 
the facts at the time of settlement and payment is alleged in the 
libel, or suggested in the proofs; and as to the alleged négligence, no 
évidence bas been given by either party. The libel charges négli- 
gence; the answer dénies it, and states that the stranding occurred 
under such circumstances as négative the charge. Thèse averments 
of the answer must be taken as a whole. The libelants having once 
paid the loss, as a loss covered by the policy, if they sought to re- 
cover back the amount paid in an action against a carrier equitably 
entitled to the benefit of the policy, on the ground that the loss was 
within one of the exceptions of the policy, and was paid under a mis- 
take of fact, must sustain the entire burden of proof, and affirmatively 
show both their ignorance and mistake as to the facts, and that the 
loss was actually within the exceptions of the policy. 

The libelants are not in the situation of mère naked assignées of a 
cause of action for damages held by the consignées against the car- 
rier; nor do they sue in that character. It has been said that in- 
surance companies hâve no power to purchase and sue on such claims 
independent of any question of their own liability. Excelsior v. 
Royal Ins. Co. 55 N. Y. 343, 357. Hère they sue as insurers, who 
bave paid the loss as a loss covered by the policy; and they now claim 
subrogation, in conséquence of such payment, to a claim against the 
carrier. If, for the reasons above stated, they might be allowed to 
reopen the settlement made upon a mistake of fact, and prove that 
the loss was one not really obligatory on them to pay, because caused 
by négligence, the action must be one appropriate to that purpose, 
and the burden of proof in ail respects be sustained by them. Neither 
the form of action nor the proofs meet thèse requirements ; and the 
libel must, in every point of view, therefore, be dismissed, with costs. 
v.23F,no.2 — 7 



98 VBDEBAIi BEPOBTEB. 

The Rbgultjs. 

{Cireuit Court, S. D. New York. January 6, 188S.) 

1. CABRIEBB BT WatBB — SeAWORTHINKSS — UHARTBR-JPaKTT — OVERLOADIKO 

Frpit Cargo — Ventilation— Pkoximate Cause op Imjury. 

Where a vessel was chartered to take a specified cargo of fruit, after loading 
■with other cargo, and the contract contained a clause that the hatches should 
te taken off, "wlieiiever practicable, as usual, for the ventilation of greeti 
fruit," and tlie master ovcrloaded the ship, in conséquence of which the hatclies 
could not be removed, as usual, on the vovage, keld: (1) that the charter-party 
obligated the ship to furnish the uaual ventilation for a cargo of fruit, to the 
extent of which her ordinary facilities would permit, in view of the périls of 
the voyage ; (2) that there was a breach of this obligation by overloading the 
ship so that it was not practicable to open the hatches as usual ; (3) that the 
charterer was entitled to rely upon the contract, and was not precluded from 
recovering, because he had reason to apprehend when he delivered his cargo 
that the ship would be overloaded. 

2. Same — Decrbe Affirmed. 

Qpon examination of the évidence, the decree of the district court (18 Fbd. 
Rep. 380} in favor of libelant is affirmed. with costs. 

In Admiralty. 

Goodrich, Deady d Platt, for claimant and appellant. 

Wm. A. Walker, for libelant and appellee, Geo. A. Black, of coun- 
Bel. 

Wallace, J. The libel is filed to recover damages for the loss upon 
a cargo of oranges received by the steam-ship at Valencia, Spain, in 
January, 1881, to be transported to the cityof New York. The Eeg- 
ulus sailed from Valencia, January 7th, and arrived -in New York, 
February 9th, with the oranges rotten. The libel, after setting out 
the conditions of a charter-party executed between the libelant and 
the owners, avers that the steam-ship at the time she received the 
oranges was so stiff and deep in the water in conséquence of cargo 
previously taken on that she was unseaworthy, unflt to encounter the 
weather of that season of the year, and rendered incapable of prop- 
erly ventilating and caring for the cargo of fruit, and that the master 
and those navigating her failed to properly ventilate the same. The 
answer dénies any lack of proper ventilation "so far as the circum- 
stances of the voyage would permit;" allèges that the libelant well 
knew the quantity of cargo on board before the loading of his cargo; 
dénies that the steam-ship was overloaded; dénies ail négligence; al- 
lèges that the damage to the fruit, if any, was occasioned solely by 
unusually stormy weather and heavy seas, whereby the voyage was 
protracted, and the usual ventilation became idipracticable; and in- 
sists that the loss was within an exception in the bill of lading exempt- 
ing the steam-ship from liability. An issue is made by the pleadings 
respecting the proper stowage of the libelant's cargo ; but the ship 
was stowed by the libelant's stevedores, was properly stowed, and upon 



THE EEGtJLUS. 99 

the concessions of counsel at the hearing this issue is to be deeméd 
eliminated from the case. 

The proofs establish the following facts : 

November 30, 1880, the Eegulns then being in the Tyne, boundfor Genoa, 
her owners entered into a charter-party at London with the libelant, con- 
ditioned that, "after loading her minerai at Elba for owner's benefit," she 
should proceed to Valencia, and load 4,400 cases of oranges for the libelant, 
"not above what she could reasonably stow and carry, above her tackle, ap- 
parel, provisions, and furniture," and being so loaded should proceed to New 
York. It was also conditioned in the charter-party that the hatches should be 
taken ofC "whenever practicable, as usual for ventilation of green fruit." 
After leaving Genoa the ship proceeded to Elba and took on 1,243 tons of min- 
erai ore, the master giving notice by telegram to the libelant, December 23d, 
that she would sail that night for Valencia. She arrived there, January Ist. 
In the mean time the libelant had directed his oranges to be packed, boxed, 
and brought in from the country ready for shipment. January 5th, a bill of 
lading was executed between the libelant and the master containing a clause 
exempting the owners from liability from loss from ail accidents of naviga- 
tion and from négligence or default of master, mariners, or others. When she 
arrived at Valencia the steam-ship had on board 60 tons of coal, besides the 
1,243 tons of ore taken on at Elba. Her carrying capacity was 2,000 tons. 
The libelant, who had been a ship eaptain and was familiar with the contin- 
geucies of the voyage and the conditions of safety for his fruit, objected to the 
master that the ship was too deeply loaded, and suggested that with bad 
■weather the hatches would hâve to be battened down, and the fruit could not 
be properly ventilated. The master dissented from this view, and the libelant 
delivered the oranges, 4,326 cases, weighing about 300 tons. After the cargo 
had been delivered the libelant was informed that the ship would coal at Gib- 
raltar. This had not been understood by him before; it was not conteraplated 
by the terms of the bill of lading, and there was no uniforra custbm on the 
part of vessels coming from England to do so, although fruiterers generally on 
a voyage from the Mediterranean toNew York were accustomed to coal there. 
The steam-ship left Valencia, January 7th, and proceeded to Gibraltar where 
on the lOth she took on 300 tons of coal. On January llth she left there for 
New York. When she left Gibraltar her draught of water aft was 19 feet 6 
inches, and forward was 17 feet 4 inches, a mean draught of 18 feet 5 inches. 
She carried a Plimsoll mark, according to the provisions of English acts ot 
parliament, whieh is a disk one foot in diameter with a line dravvn horizon- 
tally through the center, painted on the outside of the vessel amid-ship. The 
center line fixes the point beyond which according to the judgment of the 
owner the vessel is not to be loaded deeper. When she left Gibraltar her water 
or load line was about 10 inches below the center line of the Plimsoll mark, 
and she had 4 feet 4 inches of free-board. 

According to Lloyd's ruies, however, the utmost mean draught of watei 
which she could hâve, consistently with safety to herself and any cargo, was 
18 feet 5J inches, and a free-board amid-ship of not less than 4 feet 5f inches. 
Vessels carrying fruit customarily allow a free-board of a couple of feet more 
than the free-board for ordinary cargo in order that tbe hatches can be opened 
without danger from water to secure the necessary ventilation of the fruit 
and prevent it from heating. The coal taken on at Gibraltar increased her 
draught something over a foot, but when she left Valencia it is safe to as- 
sume she drew at least a foot more water than was customary, in view of the 
cargo she was to carry and the reasonable contingencies of the voyage The 
steam-ship was provided with the ordinary facilities for ventilation, and in 
addition with booby hatches such as are usually provided for the ventilation 
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of fruit eargoes, and whieh were constructed under the supervision of libel- 
ant at Valeneia. Thèse booby hatehes were built at the after-part of the 
holds, Nos. 2 and 5, in which the oranges were stowed. After leaving Gi- 
braltar the steam-ship met with unusually tempestuous weather and heavy 
seas, which. lasted with occasional intermissions of a day or two at atime un- 
til she arrived at New York, February 9th. On January 12th one of the booby 
hatehes was carried away by the seas, and on the 13th the other was carried 
away. After that the hatehes were covered with tarpaulins, and were opened 
for ventilation from time to time, and wind-sails were used for that purpose; 
but owing to the heavy seas constantly shipped by the steamer the hatehes were 
not kept open sufflciently for the proper ventilation of the oranges. The voy- 
age of the ship was protracted 10 or 12 days beyond the usual time required 
by reason of the heavy gales and seas she encountered, and because in consé- 
quence of being so deeply laden she was obliged materially to decrease her 
speed. 

When the oranges were delivered on board they were in good condition for 
shipment, and with proper ventilation would hâve arrived in good condition 
notwithstanding the length of the voyage. When the ship left Gibraltar she 
was too deeply laden by two or three feet to earry her cargo of oranges with 
a due regard to necessary ventilation in case of encountering heavy seas. Her 
trim was gradually lightened as she consumed her coal, but when she arrived 
at New York her draught of water aft was 18 feet 10 inches. If she had had 
two more feet of free-board she would not hâve shipped such heavy seas, 
and it would hâve been practicable to open her hatehes oftener and ventilate 
her fruit more efflcieiitly than was done. Two other steam-ships, the Navi- 
gation and the Kossend Castle, left Gibraltar about the same time she did ; the 
Navigation bound for Boston, and the Kossend Castle for New York. They 
encountered the same weather, substantially, as did the Kegulus, but were 
ahle efflciently to ventilate their eargoes of oranges and deliver them in good 
order. The Navigation sailed from Gibraltar, January lOth, and arrived at 
Boston, February Ist. Her voyage was protracted about three days by the 
very exceptional weather she met with. Her booby hatehes were carried 
away by the heavy seas. She carried a clear side of seven feet, and shipped 
a great deal of water during the passage ; but, although a large part of the 
time she was unable to takô ofE her hatehes, she managed to keep the lee cor- 
ners open for ventilation. Owing to the want of sufBcient ventilation the 
libelant's oranges became heated upon the voyage and rotted, whereby he sus- 
tained a loss in the sum of $10,144.99, which sum represents the différence 
between the amount realized by the sale of the oranges at public auction in 
New York, January 10, 1881, and the amount he would hâve realized over 
the current priées at that time if the oranges had arrived in good condition. 

In considering the proofa, the question which has presented the 
most difïïculty is the one of fact, whether, in view of the severe weather 
encountered by the steam-ship, it would hâve been practicable, if she 
had not been overloaded, to keep the hatehes open sufB.oiently for the 
ventilation of the fruit. No doubt is entertained that, with the usual 
free-board, the steam-ship would not hâve shipped such heavy seas, 
pnd that the hatehes could hâve been opened more frequently than 
was practicable when she was loaded down almost to the limit of her 
draught. But the weather was extraordinary, and the doubt is whether, 
with two feet more of free-board, she would not still hâve been under 
the neeessity of keeping her hatehes closed so much of the time as to 
preclude the necessary ventilation. It is incumbent upon the libel- 
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ant to show affirmatively that the loss arose solely from the breacti 
of the obligation of the charter-party; and he cannot prevail by rais- 
ing a doubt upon this point. It does not help him that in such a case 
the évidence is almost wholly in the control of those in charge of the 
ship, and affords him a frail reliance in establiahing fault on their 
part ; but it is not unreasonable to hold that where it is shown that 
the ship disregarded the practice which expérience had established, 
and which is therefore to be deemed essential to a discharge of her 
whole duty, that circumstance is prima facie sufficient to account for 
the resuit, and to shift upon the ship the burden of a satisfactory ex- 
culpation. Certainly the proofs are not convincing that the hatehes 
could not hâve been opened efSciently for ventilation if the ship had 
been in light trim and carried the usual free-board. The resuit that 
followed was just what expérience indicated as likely to follow in 
case of heavy seas. The log of the first officer is well calculated to 
convey the impression that the vessel had to contend with tremen- 
dous seas throughout nearly the entire voyage; but an analysis of 
the testimony of the master and of the first ofScer; and a compari- 
Bon between this log and the engineer's log materially modifies this 
impression. For instance, the log (January llth) has this entry: 
"Ship rolling heayily, and shipping quantities of water over ail;" 
while the master, with the ofâcial log is his hand, says the first bad 
weather was on the 13th. The first officer also testifies that there 
was nothing extraordinary in the charaeter of the wind or sea on the 
llth. The fact that the Navigation encountered substantially the 
same périls with safety to her cargo, fortifies the theory that the loss 
is attributable to the fault of the ship rather than to the périls of the 
voyage. 

The cause of action being founded on the breach of the charter- 
party the remaining question is whether the hatehes were "taken off 
whenever practicable, as usual for ventilation of green fruit." This 
covenant obligated the ship to furnish the usual ventilation necessary 
for such cargoes to the extent which her facilities would permit. The 
hatehes were to be taken oiï whenever practicable, in view of the fa- 
cilities of the ship as they existed at the time the charter-party was 
executed and the vicissitudes of the voyage. It was not contemplated 
by the charter-party that the ship should be at liberty to carry other 
cargo of a charaeter to cripple the ordinary ventilating facilities of 
the ship. The hatehes may hâve been taken off to the extent prac- 
ticable in view of the overloaded state of the ship' on her voyage and 
the weather she encountered; but they were not taken off "as usual" 
because the overloaded condition of the ship rendered this impossible. 
The ship could not perform her sontract with the libelant because 
those in charge had put it out of her power to do so. If there was 
négligence on the part of those in charge in not removing the hatehes 
as often as they should hâve been, the ship is not exonerated by the 
exception in the bill of lading. Conceding that the contract is to be 
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interpreted and effectuated according to the law of England, (Moore 
V. Marris, L. R. 1 App. Cas. 318-332; Woodley v. Michell, L. E. 11 
Q. B. Div. 51,) and that it was compétent by the stipulation of the 
parties to exempt the ship from liability arising from the négligence 
of those in charge, yet that stipulation must give way to the ex- 
pressed oontract to take off the hatches whenever praeticable. Both 
cannot stand together, and any doubtful question of construction 
should be resolved against the carrier. Hayn v. Culliford, L. E. 3 
C. P. Div. 410; L. E. à G. P, Div. 182; Taylor v. Liverpool, L. E. 9 
Q. B. 549. 

It is insisted for the appellant that the libelant cannot recover be- 
cause he knew the ship was overloaded when he delivered hia cargo 
to ber. If his cause of action was one for négligence it would be . 
pertinent to inquire whether there was négligence on hia part which 
contributed to the loss, and if so, whether the loss should falî upon him 
or be apportioned. There is no principle, however, which precludes 
one party from a recosrery for the breach of an express contract be- 
cause he had reason to suppose at the time the contract was made, 
or during the time it remains executory, that the other party could 
not perform. He haa a right to rely upoE fche contract and to sub- 
stitute the promise of the other party for his own fallibility of judg- 
ment. 

In reaching the conclusion that the decree of the district court waa 
right, the theory that the delay in the voyage which was attributable 
in part to the overloading of the ship contributed to the apoiling of 
the fruit bas not been adopted. Poasibly with a shorter voyage the 
lack of proper ventilation might not bave been so injurions to the 
fruit; but this would seem to be conjectural merely; and when the 
oranges were shipped they were unripe and ought to hâve kept 40 or 
50 days with ordinary care. The teatimony introduced for the first 
time upon this appeal bas not materially changed the case as made 
in the district court ; and that which bas been adduced to show that 
the oranges when shipped were unduly ripe ia rejected as utterly un- 
worthy of crédit. 

A decree is ordered for the libelant for $10,144.99, with interest 
from January 10, 1881, with the costa of the district court, and of this 
appeal. 
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The Pilot Boy. 
{District Court, D. Maryland. February 9, 1885.) 

1. ExcuBsioN BoATS— Oareieiîs of Passengbbs — Ddtt to Passbngbrs. 

The owners of excursion boats used for night excursions are bound to use 
proper précautions to guard against the natural mistakes of passenj^ers whilo 
on board. 

2. Same — Neglbct to Bufficientlt Light a Stair-wat. 

Where there was an open door-way frora which steep stairs descended to the 
hold, which was in such a location that it was likely to be mlstaken by a pas- 
sengerfor the stairs which ascended to the upper deck, held, that the owners 
of the boat were guilty of négligence in not having it so effectually lighted as 
to warn a passenger making such a mistake as soon as he faced, and was about 
to step into the opening. 

In Admiralty. 

A. Stirling Pennington, for libelant. 

H. V. D. Johns, for respondent. 

MoRBis, J. This is a libel in rem instituted by a passenger who 
received injuries from falling down a stair-way on the steam-boat Pilot 
Boy while on an evening excursion from Baltimore to Keller's Pavil- 
ion, in June, 1884. There is some conflict of testimony with regard 
to whether or not the libelant M'as under the influence of drink at the 
time of the accident. I take it that even on such an excursion as 
this, and with a bar on board, the presumpfcion still remains that 
the exoursionist was sober, and, aided by that presumption, I think 
the weight of évidence is decidedly with the libelant. The account 
given by the libelant and his companion of what they had done dur- 
ing the afternoon and while on board is quite inconsistent with his 
having had enough drink to affect his conduct or his care for his own 
safety. I find the fact to be that the libelant was sober. 

On the Pilot Boy there is on the forward part of the main-deck a 
structure, in the center of the ship, containing on one side a door-way 
and stairs leading up to the upper deck, and on the opposite side 
containing a door-way and stairs leading down to the hold. There 
is across the wbole deck, and extending from each side of this struc- 
ture to the port and starboard edges of the boat, a partition or bulk- 
head, with an entrance door on each side. Directly by the entranee 
door on the port side there is the door-way and stairs ascending to 
the upper deck, and similarly placed, directly by the entrance door 
on the starboard side, there is the door-way and stairs descending into 
the hold. The account of the accident, given by the libelant, is that 
he was coming from the stern of the boat along the starboard alley- 
way, intending to go up again onto the upper deck, where he had 
before been sitting, and thinking that the stairs on both sides lead 
to the upper deck, he stepped into the starboard door-way, which was 
open, and the place being entirely dark, and not finding the ascend- 
ing steps, he fell down to the bottom of the steep descending stairs. 
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and was injured, It îs admitted that the door was fastened open, 
and, unrjuestionably, if the opening was not aufficiently lighted, it was 
in that location a dangerous opening; bo that I think the caseturns, 
in great measure, on the question whether the lighting was sufficient 
for 8uch a place on an excursion boat. There was a bright light 
with a refleetor, fastened against the after-most side of the structure 
and in the center of the boat. But this was not against the side of 
the structure in which this door-way was, but at right angles with it 
and around the corner from it. Obviously, this light did not serve to 
i]luminate the door-way in question. There were lights in the bar, 
some distance aft, and on the opposite side of the alley-way, which 
ran fore and aft, and there was a light of some sort on the opposite 
side of the alley-way, sayeight to ten feet distant from the door-way, 
but not placed direetly opposite to it. 

There is a conflict of testimony as to whether there was a light in 
the hold at the foot of the stairs. The libelant says there was no light 
at ail in the hold. The witnesses of the steam-boat say that there 
was usually placed on a bench near the foot of the stairs a small light 
for the use of the firemen who were obliged to use this stair-way, and 
who were the only persons entitled to use it. If this light was there, 
it was such a light as would very dimly illuminate the stair-way, and 
as there was no fixed place for it, it may hâve been placed well to- 
wards the after-end of the beneb. Since the hearing I hâve visited 
the steam-boat, and feel quite sure that I now understand the loca- 
tion of the doorway and its surroundings. It is plain that from its 
position an ordinary passenger might in the night-time readily suppose 
that this door-way was an opening leading to the upper deck, and the 
question to be determined is, was the lighting sufficient to warn a 
person of ordinary prudence, who was acting under that reasonable 
impression, what its real character was in time to prevent bis step- 
ping into it ? Undoubtedly it was lighted sufficiently for men accus- 
tomed to the boat, for they know its real character, and would need 
but very little light ; but I take the law to be that owners of excursion 
boats carrying pleasure-seekers on a night excursion are bound to 
guard against the natural mistakes of such passengers. The law is 
that carriers of passengers are not liable, if injuries happen from sheer 
accident or misfortune, where there is no négligence or fault, or where 
no reasonable caution, foresight, or judgment would hâve prevented 
the injury; but the carrier is liable for the smallest négligence of 
himself or his servants. I think it was a natural mistake for any 
landsman to make, to suppose that this opening led to the upper deck, 
and I think that when it was left open the lighting should hâve been 
sufficient to give instant warning to such a person of his mistake. 
For a boat carrying a crowd of excursionists at night, I do not think 
the lights on the main deck were sufficient to give such warning, and 
I do not think thedim light placed on the bench in the hold near the 
foot of the stairs made them sufficient. There should hâve been a 
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good lîght inside the opening, placed high enongh to catcb the eye of 
the passenger as soon as he faced the opening. It may be said that 
in a narrow opening with steps leading directly down, and with tlie 
ascending steps from the opposite side close overhead, and inclining 
towards the opening, such lighting would be difficult. This may be 
so. I can appreciate the difficulty, and no doubt the safer and bet- 
ter plan would be to hâve some obstruction aeross the door-way to 
check any one attempting to enter. 

The boat's officers state that the door must be kept fastened open 
to give ventilation to the firemen in the hold, and this being so, the 
surest précaution against the dangerous mistakes of excursionists at 
night would seem to be to put some physical obstruction aeross it, 
and this would be more effectuai than any amount of lighting. I 
hâve heard and considered with attention the testimony of the expe- 
rienced steam-boat men who were ealled as experts, and who testitied 
that in their judgment the précautions used were sufficient, and in 
holding that they were not, I do not, of course, mean to assume that 
the court, by any sort of judieial législation, may déclare that steam- 
boats must be constructed and furnished according to plans which 
the court may^think most judicious, but I do consider that the testi- 
mony of nautical men as to what is sufficient to prevent such acci- 
dents must be received with some allowance, for this reason, that it 
is difficult for seafaring men to comprehend how stupid an ordinary 
landsman or excursionist is with regard to the construction of a boat, 
and how liable he is to become confused with regard to the location 
of the stair-ways leading from one deck to another. 

Now, with respect to a boat used for night excursions, and partic- 
ularly one which bas a bar on board, and is intended for more or 
less merry-making, the rules of law governing carriers of passengers 
should not be relaxed, and they should be required to guard against 
the natural and gênerai ignorance and mistakes of those they invite 
on board as passengers. In this case, as the neglect for which I pro- 
nounce the steam-boat in fault is not one of gross or willful négligence, 
the recovery should be strictly conflned to a reasonable compensation. 
The libelant proved no actual ioss of earnings or expenditures for méd- 
ical attendance. He was laid up in the city hospital nine weeks, and 
was on crutches two months, — say eighteen weeks in ail. 

A decree may be drawn for |300 and costs. 
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BaouaHTT v. Fivk Thoxjsand Two Hundeed and Fifty-Six Bondles 

OF States, eto, 

(Oireuit Court, N. D. New York. January 30, 1885,) 

Oabkiebs of Goods— Loss of Goods— Etidbncb. 

Decree of district court, 21 Fkd. Kbp. 690, afElrmed. 

In Admiralty. 

Marshall, Clinton <& Wilson, for appellant. 

Cook à Fitzgerald,, for appellee. 

Wallace, J. Under the allégations in the libel, the libelant can- 
not be permitted to deny that he received on board his schooner ail 
the cargo described in the bill of lading. But the claimant, the con- 
signes, accepted the cargo without insisting upon a tally by the car- 
rier, and without making one hirnself, to ascertain whether ail was de- 
livered that was shipped. Part of the cargo after its delivery to the 
consignée was permitted to remain exposed on the dock over night. 
After the cargo was transferred from the dock to the cars the cars 
were sealed, and the cargo remained in them for about six weeks 
when a tally was made, and it was discovered that part of the cargo 
deacribed in the bill of lading was missing. The acoeptance of the 
cargo by the claimant without objection was an acknowledgment 
that the carrier had performed his contract, and implied a promise 
to pay the freight, which the consignée was instructed to pay by the 
bill of lading upon delivery. The testimony for the libelant tends to 
show that ail the cargo received was delivered as strongly as the testi- 
mony for the claimant tends to show the contrary. The affirmative 
of the issue is with the claimant, he having accepted delivery of the 
cargo. His proofs are as unsatisfactory as those of the libelant. It 
is as reasonable to infer that the missing part of the cargo was stolen 
upon the dock after it had been delivered to the consignée as that it 
was lost or misappropriated on the voyage. The decree of the dis- 
trict court is affirmed, with costs. 
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Eawson and others v. Lyon and others.* 
(District Court, 8. D. New York. January 28, 1885.) 

1. Représentations— Fkaud — Mutuai. Mistakb. 

The owners of the brig D. filed a libel against the charterer to recover a bal- 
ance of charter money. The charlerer answered that " at the time of the exé- 
cution oî the charter-party it was représentée!, warranted, and agreed by the 
master and agents of the brig that she was of 247 tons register, and would 
carry 2,700 barrels, or from 290 to 300 tons of logwood, on the faith of which 
the charter was accepted, but whicli agreement was by mistake inadvertently 
omitted from the charter ; " and that the vessel brought home only about 225 
tons of logwood. The written charter oontained a clause that the vessel was 
of 247 tons register, which was true ; and it was proved that shecarried on her 
outward voyage 2,900 barrels, and on the homeward voyage brought only 225 
tons of logwood, because so bulky that more weight could not be got under 
deck. 

2. Same — Evidence. 

Evidence in support of the allégation of the answeras to the représentations 
was taken under objection to its admissibility, and contrary évidence was of- 
fered in behalf of the brig. 

Held, that if the answer had charged fraud, the évidence would hâve been 
admissible under récent authorities, (contra, Baker v. Ward, 3 Ben. 499,) and 
so if a mutuai mistake of fact were charged ; that on the évidence there was 
no mutuai mistake of fact, or any such représentations as were meant or under- 
stood as a warranty that the brig would carry 290 or 300 tons of logwood. 

3. Same— Evidence must bb Satisfactort. 

If the rule which makes the writingthe highest évidence of the contract, and 
excludes évidence of prior conversations to vary it, or to attach to it new con- 
ditions or obligations, is to be relaxed in cases of fraud, actual orconstructive, 
or of mutuai mistake, the évidence showing such fraud or mistake must be 
entirely clear and satisfactory, and in cases of doubt the writing must prevail. 

In Admiralty. 

Benedict, Taft é Benedict, for libelants. 

Scudder é Carter and Geo. A. Black, for respondents. 

Bkown, J. This libel in personam was filed to reeover the sum of 
$515.83, a part of the sum of $2,150, agreed to be paid by the re- 
spondents for the charter from the libelants to the respondents of the 
brig Dauntleas, for a voyage from New York to Port au Prince and 
back in November, 1882. The answer allèges that "at the time of 
the exécution of the said charter it was represented, warranted, and 
agreed by the master and agents of the brig that she was of 247 tons 
register, and would carry 2,700 barrels, or from 290 to 300 tons, of Ja- 
maica log-wood ; on the faith of which the charter was accepted, but 
which agreement was, by mistake, inadvertently omitted from the 
charter. " Upon the trial it was proved that the brig, upon her outward 
voyage, took 2,940 barrels; but on her return voyage, though fuUy 
loaded, she could take but 225 tons of logwood, instead of 290 or 300 
tons. Considérable testimony was also oiïered to show that in the ne- 
gotiations leading to the exécution of the charter-party, the brig was 
represented by her captain to be able to take from 290 to 300 tons of 

•»Keported by R. D. & Edward Benedict, Esqs., of the New York bar. 
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logwood. This testimony was objectecl to as inadmissible to vary the 
■written charter, which stated the tonnage correetly, but contained no 
représentation as to the number of barrels, or the tons of logwood, 
that she could take. The difificulty was not in her ability to carry 
300 tons weight, but in her capacity to stow so much logwood between- 
decks. 

The answer does not allège any fraud, nor that the représentation 
alleged was fraudulentiy made, but only that the représentation was 
untrue. The évidence is not even conclusive that the brig could not 
hâve carried 290 or 300 tons of logwood, if the wood were of suffi- 
ciently large sticks, or if it had been sawed so as to be stowed oom- 
pactly. Had the answer charged false and fraudulent représenta- 
tions, as the means whereby the respondents were induced to enter 
into this charter-party, I should hâve regarded the testimony offered 
as admissible according to weighty authorities. Cooper v. Schlesinger, 
111 U. S. 148, 152, 155; S. C. 4 Sup. Ct. Eep. 360 ; Johnson v. Miln, 
14 Wend. 195; Brown v. Tuttle, 66 Barb. 169; Thomas v. Beebe, 25 
N. Y. 247; Bennett v. Judson, 21 N. Y. 288; French v. Newgass, L, 
E. 3 C. P. Div. 163; 1 Story, Eq. § 193. So if there were any mutual 
mistake of fact which was the foundation of the contract. Funch v. 
Abenheim, 20 Hun. 1. In the case of Baker v. Ward, 3 Ben. 499, 
however, évidence similar to that offered in this case was excluded, 
even where the answer expressly alleged false and fraudulent repré- 
sentations. 

I do not deem it necessary to consider this question anew in this 
court in the light of subséquent authorities, inasmuch as upon the 
évidence, which was provisionally received concerning the conversa- 
tions between the parties prier to the exécution of the charter-party, 
I must hold that no mutual mistake of fact is established, nor any 
such représentations as were either meant or understood to be a war- 
ranty that the brig would carry 290 or 300 tons of logwood. Hawkins 
V. Pemberton, 51 N. Y. 198; Durham v. Fire é Marine Ins. Co. 22 
Fed. Eep, 468. 

On the part of the libelants the évidence is that the captain said 
that the brig had never carried any logwood, though be had once been 
to Jamaica for logwood with another vessel ; but that the Dauntless 
would carry 300 tons of logwood "i/ they could get it aboard." The 
broker testified in behalf of the respondents that the master said that 
the Dauntless had brought 300 tons of logwood from Hayti. It seems 
to me inore probable that there was error in the recollection of the 
broker as to the précise language of the master, than that the master 
stated the downright falsehood of which the broker's testimony, if 
true, would convict him. The witnesses on this point are evenly bal- 
anced, and the circumstances favor the respondent's version of the 
conversation. The omission from the charter-party, of a positive stip- 
ulation for the earriage of 290 or 300 tons, well agrées with the libel- 
ants' testimony concerning the condition attached to the statement. 
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viz., that she would carry 300 tons "if it could be got aboard;" while, 
if made in the positive form alleged by the broker, there is no reason 
why the charter-party, drawn up by himself, should not hâve con- 
tained it. Moreover, within a week after the exécution of the charter- 
party, in a conversation between the broker and the master, the bro- 
ker desired the master to saw the logwood in order to hâve it packed 
more compactly, and tbus be able to bring as large an amount as 
possible; and he offered to contribute something for that purpose. 
But the master deelined to do anything about sawing, as not incum- 
bent on him. Such a conversation seems to me less likely to hâve 
occurred had it been understood that the brig was at ail events to 
bring from 290 to 300 tons of logwood, thanif the amount she would 
bring was understood to be dépendent upon her capaeity for stowage. 
If the rule of law which makes the writing the highest évidence of 
the .actual contract between the parties, and which excludes évidence 
of prior conversations to vary it, or to attaeh to it new conditions or 
obligations, is to be relaxed in cases of fraud, actual or constructive, 
or in case of mutual mistake, the évidence showing such fraud or 
mistake must be entirely clear and satisfactory to the court; and in 
case of doubt, at least, the writing, as it stands, must prevail. 

The libelants are, therefore, entitled to the balance due according to 
the terms of the charter-party, with interest and eosts. 



The s, B. Baker, etc.' 
(District Court, 8. D. New York. January 31, 1885.) 

SaLVAGE— FiBE IN COTTON— TOWAGE. 

A flre broke out during a westerly gale among the eotton baies which com- 
posed the cargo of the lighter Baker, ]3'ingalong-side thegervia. The slip was 
fllled with boats, which weie imperiled by the fire, and the flre could not be 
extinguished there. Upon signal from the superintendent of the wharf, the 
tug L. towed her out from the slip into the river, and played upon the flre with 
a small hose until the arrivai of two city lire department tugs. The L, thep 
towed the three vessels to a place convenient for taking out the burning eot- 
ton. The value of the eotton saved and sold was $29,000, the value of the lighter 
about $3,000, and the tug L. was worth about $14,000. There were no .spécial 
circumstances of danger to the salvors or their tug, and the service was com- 
pleted in about two hours. Héld, thut $750 was a proper salvage award. 

In Admiralty. 

Alexander é Ash, for libelants. 

Butler, Stillman é Hubhard and Wilhehnus Mynderse, for claim 
ants. 

Beown, J. At about 1 p. m. on the twenty-fifth of September, 1883, 
a fire was discovered among baies of eotton on the lighter S. B. Baker, 

'Reported by R. D. & Edward Beiiedict, Esqs., of the New York bar. 
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lying in the slip on the southerly side of pier 40, North river. The 
wind was westerly, blowing nearly a gale. The lighter lay near the 
end of the slip, inside of the steam-ship Servia. The fire had burst 
out ablaze around the wood-work of the mainmast, and the blaze 
ran up along the canvas, which hung upon the mast. The pier was 
well supplied with means for putting out lires, and a hose was very 
speedily run from the pier, across the Servia, to play upon the fire. 
Another hose was also got out from the Servia. The alip was full of 
vessels, and the superintendent, fearing danger from an increase of 
the fire in a high wind, called for aid to move the lighter away. The 
libelants' tug Lyndhurst answered the call ; came along-side the lighter 
about five minutes after the fire broke out; attached his lines to her; 
puUed her out of the slip; and then took her along-side further into 
the river, playing upon her with a one-inch hose, which was aboard. 
Very soon the steam fire-engine boat Zophar Mills, belonging to the 
eity fire department, came along-side of the Lyndhurst, threw her hose 
across her, and poured several heavy streams upon the burning cot- 
ton. As fire among cotton baies cannot be thoroughly extinguished 
without either submerging them or unloading, it became necessary to 
take the lighter to some vacant wharf, where the baies could be rolled 
off, and the fire among them completely put out. The Lyndhurst was 
therefore directed to go ahead, and take the boat in tow up-river till 
a suitable place could be found. The Lyndhurst then left the side of 
the boat, proceeded ahead, and took the lighter upon a hawser, the 
Mills beiug along-side of her. About the same time, another fire-boat 
belonging to the city fire department (the Havemeyer) came up, and 
went along the other side of the lighter ; and the three boats were 
towed by the Lyndhurst to Fifty-seventh street, where the baies were 
rolled off, broken open so far as necessary, and the fire extinguished. 
The value of the cotton saved was $29,000; the value of the Baker, 
about $3,000; and the Lyndhurst was worth about $14,000. 

The claimants contend that a very small sum only, if anything, 
should be allowed for the salvage services of the Lyndhurst, on the 
ground that the lighter originally lay in a good place for being drenched 
with water to put out the fire; and that her removal was directed, not 
for her own safety, but for the safety of other vessels. There were 
no proper means, however, for extinguishing the fire where the lighter 
lay in the crowded slip. Though the fire might be subdued, it could 
uot be put out there. There were no means there of unloading the 
baies ; and in the high wind then prevailing, the fire might break out 
anew at any moment, and in remaining there shô would be a source 
of constant danger to other vessels. As it was, one other lighter 
caught fire. The removal of the barge was, therefore, a matter of 
necessity ; both to put out her own fire and prevent its spreading. 

The services of the Lyndhurst were clearly salvage services. They 
were rendered promptly and efiSciently. Her crew were active and 
energetic in removing the lighter; in playing upon her with their 
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own hose till the Mills came up; and then in assisting the Mills; and, 
finally, in towing ail three boats to Piffcy-aeventh street. The Lynd- 
hurst, thotigh scorched and blistered, can hardly be said to hâve been 
in actual danger. The whole time oocupied was about two hours. 
Considering ail the circumstances, I think $750 will be a proper sum 
to award as saivage ; one-balf to the boat, and the rest to be divided 
among the captain and crew in proportion to their wagea. 



The Talisman. 

(District Oourt, E. D. Pennsyhania. February 16, 1835.) 

Pilotage— Repcsai. to Accept— Action bt Pilot to Recovkr. 

To juatify recovery of a claim for pilotage by a pilot wham a vessel has re- 
fused to receive, the court raust be fuUy satisfled that the respoodent refused 
or neglected to take such pilot, as provided by the statute. 

In Admiralty. 

On April 12, 1883, in the night-time, the bark Talisman, bound 
for Philadelphia, while off the Whistling Buoy, Delaware bay, sig- 
naled for a pilot, and such signal was answered by the Henry Cope, 
which followed her up the bay, and overtook her as sbe was about to 
anchor. The pilot tendered his services, and being told by the maater 
that he intended to wait till daylight and see if there were any tug- 
boats about, went ofif and did not return. Subsequently he sued for 
pilotage fées. 

Curtis Tilton and Henry Flanders, for libelant. 

H. G. Ward, M. P. Henry, J. Rodinan Paul, and C. M. Hough, 
for respondent. 

Pbe Cueiam. To justify recovery of the claim the court must be 
fully satisfied that the respondent refused, or neglected, to take a pilot, 
as provided by the statute. While it is true that the liability im- 
posed by the statute for such refusai or neglêct is not, technically, 
a penalty, — as the courts hâve decided, — its opération and efifect, when 
applied, is so far in the nature of a penalty that it shoùld not be ap- 
plied except in cases of willful refusai or neglect. Did the respondent 
willfully — that is to say, purposely or intentionally — refuse or neglect 
in this instance ? If he did not absolutely refuse the services tend- 
ered, he eertainly neglected to avail himself of them ; and I do not 
see, therefore, how he can escape liability. It seems quite plain 
that he intended, from the start, to avoid taking a pilot if he eould 
find a tug. He appears to bave been laboring under the misappre- 
hension that no obligation to take a pilot rested on him after reach- 
ing the point where he anchored. What he said to the pilot is con- 
sistent with this view, and seems to be inconsistent with any other. 
A decree must be entered for the libelant, witli çosts. 
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The Amsterdam.' 
{DùMet Court, S. D. Nem York. February 13, 1885. 

1. Limitation av Liabilitt — Injunctioit. 

In proceedings to limit the liability of a vessel, an injunction may issue lo 
restrain the prosecution of suits in a stato court. 

2. Bamk— Peesonal Ikjurt. 

Claims for damages for personal injuries arising ont of the stranding ot a 
vessel are witliin the provisions of the statute limiting liability. 

In Admiralty. 

Curzman é Yeaman, for the motion. 

J. Joachimsen, for the Amsterdam. 

Bkown, J. ïhe steamer Amsterdam having been lost by strand- 
ing, and proceedings being thereupon taken in this court by her own- 
ers to limit their liability upon payment into court of the appraised 
value of the vessel and her pending freight, an injunction was issued 
in accordance with the provisions of rule 54, reetraining the prose- 
cution of suits in the state courts. Several suitors, claiming dam- 
ages for Personal injuries arising more or less directly out of the 
stranding, hâve asked that the injunction be dissolved ou the grounds 
that there is no statutory authority for the injunction itself ; and, 
secondly, because claims for such personal damages are not within 
the statute. Euie 54 expressly déclares that the owners, on comply- 
ing with the statute, shall be entitled to an injunction order. It is 
not for this court to overrule the interprétation of the statute put upon 
it by the suprême court, or the practice they hâve sanctioned. This 
rule will not eut off sufficient opportunity to présent every légal de- 
mand. The causes of action are purely maritime. Tins court, as a 
court of admiralty, is at least as appropriate as any other for the 
hearing of ail questions arising in sueh cases; and every point that 
can be litigated anywhere can be presented and determined hère. 

The other question, as to whether personal injuries are within the 
provisions of the statute limiting liability, was carefully considered by 
Benedict, j., in the case of The Epsilon, 6 Ben. 381, and afterwards 
by Choatb, j., in this court, in the case of the Seawahnaka, (In re 
Long Island, etc., Transp. Co. 5 Fed. Eep. 599, 624;) and in both 
cases it was held, upon full considération, that such actions are within 
the provisions of the act. ïhe reasons for the conclusions there given 
commend themselves to my judgment, and this application must, 
therefore, be denied. 

iReported by K. D. & Edward Benedict, Esqs., of the New York bar. 
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Parsons ». Marye and others.* 
{Oireait Court, E. D. Virginia. February 11, 1885.) 

1. Fedbtial JniusDiCTioN — SuiTs Against !5tatb Offksbes — Mandatort In- 

JUNOTIONB. 

Although a stato, without its consent, cannot be sued as an individual, yet 
where a plain officiai duty, requiring no exercise of discrétion, is to be per- 
formed by a state officer, and the performance is refused, any person who will 
sustain a Personal injury by sucli refusai may hâve a,mandamus to compél per- 
formance; or, where mandamus is not available, may hâve a mandatory in- 
junction for that purpose ; and wlien such duty is threatened to be violated by 
some positive officiai act, any person who will sustain personal injury thereby, 
for which adéquate compensation cannot be had at law, may hâve an injunc- 
tion to prevent it. 

2. Same.— A fédéral court bas jurisdiction over a state offlcer, in questions arising 

underthe constitution, laws, etc., of the United States, where the law bas im- 
posed upon hima well-defined duty in regard to a spécifie matter not afflecting 
the gênerai powers or functions of government, but in the performance of 
which one or more Individuals hâve a distinct interest, capable of enforcement 
by judicial procesa ; and wixen it shall be necessary to enforce the rights of the 
individual, a court of chancery may, by a mandatory dccree, or by injunction, 
compel the performance of the appropriate duty, or enjoin the officer from do- 
ing what is inconsistent with that duty and with the plaintifï's rights in the 
premises. 

3. Bamb — ViitaiNTA Coupons— Case ax Bar. — A non-resident holder of Virginia 

coupon bonds makes arrangemunts with sundry tax-payerstopurchase and use 
in payment of lioense taxes due the state the coupons eut bj^him from his bonds, 
by wliich arrangement he would receive payment in large part for his coupons ; 
the tax-coUecting officers, as required by state laws, hâve in various wa}'» pub- 
lished that coupons would not be received in payment of such taxes; the state 
law allowing tax-payer to sue for purpose of verifying coupons had been re- 
pealed as to license taxes, and the writ oi mandamus had becntaken away from 
tax-payer in ail coupon cases. The bondholder brought his bill in equity in 
the United States circuit court against the state auditor and the coUecting of- 
ficers of Richmond city to enjoin tbem from refusing to receive his coupons, 
and to hâve a spécifie performance of the state's contract to receive them, as 
evidenced on theirface; the genuineness of the coupons was not denied in the 
answer, nor put in issue. Held: (1) The court has jurisdiction of the case and 
the parties, and may grant the relief prayed for. (2) A court of equity has 
power to award mandatory injunotions as part of its gênerai jurisdiction. (3) 
A tender of the coupons was not necessary to entitle the complainant to bring 
his bill, the state having in numerous ways pul)lished that they would not be 
received. (4) Section 114 of the Virginia assessment act of March 15, 1884, by 
repealing section 3 of the act of January 14, 1882, took away the right to verify 
coupons when olïered in payment of lioense taxes, which had been pronounced 
an adéquate remedy in Antoni v. Oreenhow, 7 Va. Law J. 218; S. (J. 2 Sup. Ot. 
Rep. 91, and left the tax-payer without power to use coupons in paying license 
taxes, and without remedy against the state. (5) The genuineness of the cou- 
pons not being put in issue, must be taken as admitted by the défendant. (6) 
In making the contract of the tax-receivable coupon, the state virtually waived 
the beneflt of plenary proceedinga in suits against her officers to enforce it, in 
cases wherein the genuineness of the coupons is not put in issue ; and it would 
seém that the state, in agreeing to receive the coupons, has waived the right to 
a plenary défense in ail suits for spécifie performance of the contract in which 
she does not deny the genuineness of the coupon. 

Motion for a Preliminary Injunction. 

lî. L. Maury and D. H. Chamherlayne, for complainant. 

The Attorney General, for défendants. 

^From the Virginia Law Journal. 
v.23F,no.3— 8 
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Hughes, J. Thîs bill is brought by Edward Parsons, a résident of 
New York, and a holder of the bonds of Virginia issued under the 
funding act of March 30, 1871, The défendants are Morton Marye, 
auditor of Virginia; Samuel C. Greenhow, treasurer; and E. B. Mun- 
ford, revenue commissioner of Virginia in Kichmond. 

The bill sets ont the history and provisions of the fanding act of 
1871, reciting that the bonds it authorized were issued, with coupons 
attached, receivable at and after maturity for ail taxes, demands, and 
dues to the state, and that this receivability of the coupons for taxes 
constituted the chief value of the bonds. It allèges that a large num- 
ber of creditors were induced to surrender their old bonds on thefaith 
of the new, because of this receivability of the coupons in taxes, and 
that thereby a contraot was made between the state and the holders 
of the new bonds; that the latter should hâve the right not only to 
tender the coupons direetlyin payment of taxes, but should also hâve 
the right to transfer them to any tax-payer of the state, with their 
quality of receivability for taxes annexed, The complainant sets 
forth that he is the owner of $4,986 of said coupons past due and 
unpaid, eut by himself from genuine bonds issued under the funding 
act of 1871, and that they are genuine and receivable for taxes by 
their express ténor. He allèges that other coupons eut by himself 
from the same bonds hâve been pronounced genuine by a jury in the 
mode prescribed by the laws of Virginia, and hâve also been asoer- 
tained to be genuine by this court. He insists, therefore, that the 
coupons now in question are by every test genuine, valid, and légal, 
and entitled to be received, aocording to their ténor, in payment of 
ail taxes due the state. Thèse averments imply that this complain- 
ant has held as an investment of his own, for a séries of years, the 
bonds from which the coupons in question were eut; that they hâve 
not been bought in market in spéculation; and that he is now seek- 
ing to render thèse securities available by transferring them to tax- 
payers, to be used in payment of their dues to the state of Virginia. 
He allèges that this right to transfer them would make them worth 
to him 95 cents on the dollar. 

The complainant allèges that Virginia has for a long time refused, 
and still refuses, to pay the coupons in money; and that she has, 
moreover, enacted certain laws intended to destroy their receivability 
in payment of dues to herself, to his own great damage and injury, 
and in violation of her contract with him in that respect. He par- 
ticularly complains that the state has passed an act forbidding the 
reeeipt of his coupons for license taxes, and providing that the audi- 
tor and commissioners of revenue shall not grant licenses until the ap- 
plicant exhibits évidence that he has deposited the amount of the 
license taxes in gold, silver, and treasury and national bank-notes; 
and he avers that he has the right to hâve his coupons received in 
payment of license taxes whenever they may be tendered by any per- 
son owing such taxes ; and claims the right to such process as may 
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be necessary to require the officers charged with such duties to receive 
his coupons in payment of license taxes, and thereupon to issue licenses 
precisely as if payment had been made in money itself. He sets 
forth that, relying upon his riglit to transfer bis coupons to those who 
are tax-payers of the state, he has made arrangements with sundry 
tax-payers to use the coupons in question in payment of their taxes 
and license taxes now due, and that by sucb arrangement he would 
receive payment in large part for his coupons ; but that the tax col- 
lectors of tbe state refuse and the défendants refuse to accept the 
said coupons according to the terms of the contract. He iiles with 
his bill a list of the coupons, amounting to $4,986, upon which it is 
founded, which identifies them by their numbers, letters, and dates. 
He prays for an injunction against the défendants to restrain them 
from refusing to receive the particular coupons thus identified. He 
also prays for a spécifie performance on défendants' part of the state's 
contract with himself, evidenced by thèse particular coupons, and for 
gênerai relief. 

The défendants file an answer, among other things setting up the 
acts of the gênerai assembly of Virginia, which require coupons to 
be verified by a jury, and denying that thèse particular coupons hâve 
ever been so verified. The answer does not deny that the coupons 
are genuine, and does not comply in that respect with the statute law 
of Virginia, page 1094 of the Code of 1873, c. 167, § 39, which puts the 
burden of affirming the spuriousness of a signature on the défendant. 
Défendants also demur to the bill for multifariousness, and on other 
grounds, which are proper to be considered at the final bearing of 
this cause. Défendants also plead in abatement to the jurisdiction 
of the court. Upon the complainant's bill, duly verified, this court, 
on the second February instant, granted a temporary restraining or- 
der in substantial aecordance with its prayers, and set down for bear- 
ing on the tenth of February the complainant's motion for a prelim- 
inary injunction. It is upon this motion for an injunction, which 
shall stand antil the final hearing of the cause, that we are to pass. 

After so many hearings of coupon cases in this court, it is useless 
to go into the equities of the one at bar. The contract of the state 
with the holders of coupons like those under considération cannot be 
denied. The genuineness of the particular coupons, $4,986 in nomi- 
nal amount, as to which an injunction is asked for, is not denied, and 
must be assumed to be conceded. It is the misfortune of the défend- 
ants in ail this class of suits that they cannot deny on oath the gen- 
uineness of the coupons sued upon ; and that tbe court, upon ail the 
rules of pleading, and by reason of section 39 of the 167th chapter 
of the Virginia Code, must take their genuineness as confessed. The 
suprême court of tbe United States declared in Antoni v. Greenhow, 
7 Va. Law J. 218, S. C. 2 Sup. Ct. Bep. 91, that the législation of 
Virginia relating to the vérification of coupons in no manner shifts 
the burden of proof . 
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Nor ia it worth while to advert to the provision of the national 
constitution which forbids a state froni passing any laws violating or 
impairing the obligation of lier contracts, or to show that such laws 
are unconstitutional, null, and void. Nor is it necessary to show 
particnlarly the uncoustitutionality of législative acts of Virginia 
which in their practical effect operate to destroy or impair the con- 
tract specifically set out in this bill. Nor need it be shown that the 
coupons now sued upon do évidence a contract between the state of 
Virginia and the complainant. That this is a valid, subsisting con- 
tract has, in référence to similar coupons, been declared by the su- 
prême court of the United States in Hartman v. Greenhow, 102 U. S. 
672, and by the suprême court of appeals of Virginia in Antoni v. 
Wright, 22 Grat. 833, and by both courts in otber cases, which need 
net be cited. For the purposes of this case, ail thèse propositions 
may be assumed to be finally and irrevocably settled; and I shall con- 
fine myself to questions which are in some degree peculiar to the prés- 
ent suit, and which may be thought open still to discussion. Thèse 
&ïe,firsi, whether the court has, as a fédéral court, jurisdiction of the 
suit itself ; and, if so, second, whether, as a court of equity, it has 
jurisdiction of the remedy sought to be employed, 

Tlie first is only another form of the question whether we hâve 
jurisdiction as to the parties to the record. The complainant being 
a résident of New York, and the défendants résidents of Virginia, we 
hâve jurisdiction as to the parties, unless the objection be valid that 
the parties défendant hère are sued as officers of the state, and that 
the real défendant is the commonweath of Virginia. If so, then we 
hâve no jurisdiction; for, although Virginia in the national constitu- 
tion granted the right to be sued in the fédéral courts in certain cases 
by the subjecta of foreign countries or citizens of sister states, yet by 
the eleventh amendment she revoked that grant. The question there- 
fore is whether suits against the officers of a state, in respect to the 
discharge of their public duties, are, in ail cases, suits against the 
states themselves; and, if not in ail, then in what cases. When the 
suit of the Baltimore é 0. B. Go. v. Allen, 11 Fed. Eep. 171, S. C. 7 
Va. Law J. 409, was before the judges of this court, severally, in the 
spring of 1883, this very question was the pivotai one on which the 
case turned. On application by the company to me for a preliminary 
injunction to restrain the revenue officers of Virginia from distraining 
for taxes after tender of coupons, I refused the injunction, principally 
on the ground that the suit was, in fact, against the commonwealth, 
and only in form against her officers personally. The circuit judge, 
(Judge Bond,) a day or two afterwards, on application to him, granted 
the injunction, taking the opposite view, and holding that that was 
not a suit against the state. Not only was this, but other important 
questions connected with the obligations of the state and her officers 
to receive tax-receivable coupons involved. An appeal was taken, 
and we hâve been continually anxious that the suprême court should 
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décide tbat case, and give us tlie guidance of its rulings on the ques- 
tions presented in it. But it has been allowed to await its turn on 
the overburdened docket of that court. The appellee (the railroad 
Company) cannot move to advance it ; and although section 949 of 
the United States Eevised Statutes, in ail cases "when a state is a 
party, or the exécution of the revenue laws of a state is enjoined or 
stayed," authorizes the state herself to move to advance, and the 
state has been ail the time entitled to a speedy hearing of this and 
other causes on the docket of the suprême court if she but demanded 
it, this important case was not advanced until lately, when it, with 
others in which she is a party, was set down for hearing on the six- 
teenth of March proximo. We hâve postponed our own action in 
many coupon cases now before us, awaiting décisions in those now 
in the suprême court. Our policy has been to refrain from ail action 
■which, with any color of propriety, can be postponed for that purpose. 
I do not, however, think that the question of jurisdiotion as to par- 
ties in the case at bar is any longer undecided in the suprême court. 
At the last term it decided the case of Ciuiningham v. Maçon é B. R. 
Go., reported in 109 U. S. 446, S. G. 3 Sup. Gt. Eep. 292, in which 
it elaborately discussed the question which confronts this court in the 
case at bar. The suprême court said, (3 Sup. Ct. Eep. 295-300 :) 

"The failure of several of the states of the Union to pay the debts which 
they hâve contracted, and to discharge other obligations ol a contract charac- 
ter, when taken in connection with the acknowledged principle that no state 
can be sued in the ordinary courts as a défendant except by her own consent, 
has led, in récent times, to numerous efforts to conjpel the performance of 
their obligations by judicial proceedings to which the state is not a party. 
ïhese suits hâve generally been instituted in the circuit courts of the United 
States, or hâve been removed into them from the state courts. In such suits 
the effort has been made, while acknowledging the incapacity of those courts 
to assume jurisdiction of a state as a party, to proceed in such a manner 
against the offlcers or agents of the state government, or against the property 
of the state in their hands, that relief can be had without making the state a 
party. 

"It may not be amiss to try to deduce some gênerai principles sufBcient to 
décide the case before us. It may be conceded as a point of departure un- 
questioned that neither a state nor the United States can be sued as défend- 
ant in any court in this country without, their consent, except in limited 
cases, etc. This principle is conceded in ail the cases, and whenever it can 
be clearly seen that the state is an indispensable party to enable a court, ac- 
cording to the rules which govern its procédure, to grant the relief sought, 
it will refuse to take jurisdiction. But in the désire to do that justice which 
in many cases the courts can see will be defeated by an unwarranted exten- 
sion of this principle, they hâve in some instances gone a long way in hold- 
ing the state not to be a necessary party, though some interest of hers may 
be more or less afEected by the décision. A référence to a few cases may en- 
lighten us in regard to that now under considération. 

"(1) It has been held in a class of cases where property of the state, or 
property in which the state has an interest, cornes before the court and un- 
der its control, in the regular course of judicial administration, without being 
forcibly taken from the possession of the government, the court will proceed 
to discharge its duty in regard to the property. * * * 
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"(2) Another class of cases is where an individual is sued in tort for some 
aet injurious to another, in regard to person orproperty, to wiiich his défense 
is tliat lie has acted under the orders of the government. In thèse cases he 
is not sued as, or because he is, the officer of the government, but as an in- 
dividual, and the court is not ousted of jurisdiction because he asserts au- 
thority as such offlcer. * * * To this class belongs the récent case of U. 
B. V. Lee, 106 U. S. 196; S. C. 1 Sup. Ct. Kep. 240 (the Arlington Case;) for the 
action of ejectment in that case is, in its essential character, an action of tres- 
pass, with the power in the court to restore the possession to the plaintilï as 
part of the judgment. And the défendants, Strong and Kaufman, being sued 
individually as trespassers, set up their authority as olHcers of the United 
States, which this court held io be unlawful, and therefore insufflcient as a 
défense. * * * 

" (3) A third class, which has given rise to more controversy, is where the 
law has imposed upon an offlcer of the government a well-delined duty in re- 
gard to a spécifie matter not affecting the gênerai powers or f unctions of gov- 
ernment, but in the performance of which one or more individuals hâve a 
distinct interest, cajpable ofenforcementbyjudieialprocess. * * * In ail 
such cases, from the nature of the remedy by piandamus, the duty to be per- 
formed must be merely ministerial, and niust involve no élément of discré- 
tion to be exercised by the offlcer. It has, however, been much insisted 
on that in this class of cases, where it shali be found necessary to enforce the 
rights of the individual, a court of chancery may, by a mandatory decree, or 
by injunetion, compel the performance of the appropriate duty or enjoin the 
offlcer from doing that which is inconsistent with that duty, and with the 
piaintifiE's rights in the promises, Perhaps the strongest assertion of this doc- 
trine is found in the case of Davis v. Qray, 16 Wall. 203. In that case, the 
state of Texas haviug made a grant of the alternate sections of land along 
which a railroad should be located, and the railroad company, having sur- 
veyed the land at its own expense, and located its road through it, the com- 
missioner of the state land-offlce and the governor of the state were, in vio- 
lation of the rights of the company, selling and delivering patents for the sec- 
tions to which the company had an undoubted vested right. The circuit 
court enjoinedthem from sodoihg, which wasaffirmed in this court. * * * 
It is clear that, in enjoining the governor of the state in the performance 
of one of his executive functions, the case goes to tlie verge of sound doc- 
trine, if not beyond it; and that the principle should be extended nofurther. 
Nor was there in that case any affirmative relief granted by orderirlg the gov- 
ernor and land commissioner to perform any act towards perfeeting the title 
of the company. 

"The case of Board of Liquidation v. MoComh, 92 U. S. 531, is to the 
same effeet. The board of liquidation was charged by the statute of Louis- 
iana with certain duties in regard to issuing new bonds of the state, in place 
of old ones, which might be surrendered for exchange by the holders of the 
latter. The amount of the new bonds was limited by a constitutiosal pro- 
vision. McComb, the owner of some of the new bonds already issued, iiled 
liis bill to restrain the board from issuing that class of bonds in exchange 
for a class of indebtedness not ineluded within the purview of the statute, on 
the ground that his own bonds would thereby be rendered less valuable. 
This court afflrraed the decree of the circuit court, enjoining the board from 
exceeding its power in taking up by the new issue a class of state indebted- 
ness not within the provisions of the law on the subject. In the opinion in 
that case the language of Mr. Justice Bradley tersely thus expresses the rule 
and its limitations: ' The objections to proceeding against state offlcers by 
mandamiis or injunetion are — First, that it is in effeet proceeding against 
the state itself ; and, second, that it interfères with the officiai discrétion vested 
in the officers. It is conceded that neither of thèse can be done, A state, 



PARSONS V. MABYB. 119 

without its consent, cannot be sued as an individual; and a court cannot 
substitute its own discrétion for that of executive offlcers in matters belong- 
ing to the proper juvisdiction of the latter. But it bas been settled that where 
a plain officiai duty, requiring no exercise of discrétion, is to be performed, and 
performance is refused, any person whowill sustain apersonalinjurybysuch 
refusai may hâve a mandamus to compel performance; and when such duty 
is threatened to be violated by some positive officiai act, any person who will 
sustain personal injury thereby, for which adéquate compensation cannot be 
had at law, may hâve an injunction to prevent it.' It is believed that this is 
as far as this court has gone in granting relief to this class of cases. * * * 

" On the other hand, in the cases of Louîsiana v. Jumel and Elliott v. Wiltz, 
107 U. S. 711, S. G. 2 Sup. Ct. Rep. 128, very ably argued and very fuUy con- 
sidered, the court declined to go any f urther. * * * The short statement 
of the reason for its judgment in those cases is that, as the state could not be 
sued or made a party to such proceeding, there was no jurisdiction in the cir- 
cuit court either by mandamus at law, or by a decree in chancery, to take 
charge of the treasury of the state, and, seizing the hands of the auditor and 
treasurer, to make distribution of the f unds f ound in the treasury in the man- 
ner which the court might think just. * * * "We think the foregoing 
cases mark with reasonable précision the limit of the powers of the courts in 
cases afEecting the rights of the state or fédéral governments in suits to which 
they are not voluntary parties. 

"In actions at lawof which mandamus is one, where an individual is sued 
* * * in regard to a duty which he is personally bound to perform, the 
government does not stand behind him to défend him. If he has the author- 
ity of law to sustain him in what he has done, like any other défendant, he 
must show it to the court and abide the resuit. In either case the state is 
not bound by the judgment of the court; and generally its rights remain un- 
affected. It is no answer for the défendant to say, ' I ara an offlcer of the gov- 
ernment and acted under its authority,' unless he shows the sufflcieney of 
that authority. Courts of equity proeeed upon différent principles in regard 
to parties, " etc. 

After this careful review of the décisions, the court said that in 
the case before it Georgia was an indispensable party, and that as 
the object of the suit was to dispossess her of a railroad, of which 
she had both title and actual possession, the suit was not one of 
which it could retain jurisdiction. 

The reasoning of the suprême court in this case of Cunnîngham v. 
Railroad Co., really Cunningham v. Oeorgia, (for the state herself was 
the railroad company,) settles in advance the case pending before it 
from Virginia of Allen v. Baltimore d 0. R. Co., and makes it rea- 
sonably certain that, at least on the question of jurisdiction as to 
parties, it will affirm the ruling of Judge Bond and reverse my own. 
It settles also the case at bar; for the granting of a preliminary in- 
junction hère is by no means as extrême an exercise of jurisdiçtional 
power as there was in the Texas Case, where a fédéral court arrested 
the hand of a governor and land commissioner while engaged in vio- 
lating a législative contract; or as there was in the Louisiana and 
McComb Cases, where another fédéral court, in order to prevent an 
indirect and contingent dépréciation of complainant's bonds, forbade 
thestate's financial board from issuing bonds which they deemed, but 
which the court denied, that they had a right to issue; or as there 
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was in the Arlington Case, where this court, in which I now sit, gave 
judgment against officers of the army ofthe United States holding 
for the United States, — one of them in charge of a cemetery for Union 
soldiers, — ordering them off the patrimony of the Lees, and requiring 
possession to be given to a gênerai of the confederacy. Compared 
with those cases, the one at bar, involving as it does less than $5,000 
in nominal value of dishonored coupons, is not of superior import- 
ance. I think from what itself has said that there can be no reason- 
able doubt entertained as to what the suprême court's views are on 
the subject of suits against officers of states. That çongress is of 
opinion that the revenue officers of the states may be "enjoined and 
stayed" in their collections, is shown by the terms of section 949 of 
the United States Eevised Statutes, from which I hâve quoted. I 
shall, therefore, leave that branch of the subject. 

The question stated, in syllabus torm, is this : A public creditor 
who does not ask that money may be taken out of the treasury, or 
property out of the possession of the state, has a right under a pub- 
lic statute to the performance in his behalf of an act by a public of- 
ficer. That officer sets up another public statute which forbids the 
performance of that act, but which the public creditor insists is un- 
constitutional, null, and void. This question is brought before a court 
for décision by the public creditor, who makes the officer alone a 
party défendant to his suit. The question is whether the officer must 
obey the statute which commands or the statute which forbids the 
act Bought by the creditor. It is a question for judicial décision; and 
as the act sought is merely ministerial, the weight of judicial author- 
ity is that the state is not a party necessary to the suit. Suoh is the 
case at bar. By setting out on the face of the coupons a contract to 
receive them in discharge of taxes it would seem to hâve been the in- 
tention of the Virginia législature of 1871, in the event that this con- 
tract should be impaired by subséquent législation, to give the fédéral 
courts jurisdiction to enforce it. And by making the coupons self- 
collecting in taxes it would seem to hâve been the object of the same 
législature to make the réception of the coupons for taxes a mère 
ministerial duty of the revenue officers of Virginia, the performance 
of which might be enforced by the courts in proeeedings against the 
officers, to which the state would not be a necessary party. If the 
coupons evidenced simply an obligation of the state to pay money, 
then it would be out of the power of the courts, in proeeedings against 
revenue officers alone, to take money out of the public treasury for 
the purpose of paying the coupons. This différence between a cou- 
pon ealling for money and a coupon receivable in the payment of 
taxes affords a good illustration of the différence between a suit against 
a public officer, in which the state is a necessary party défendant, 
and a suit in which the officer only needs to be sued. The case at 
bar is one of the latter class. 

I come now to the question whether this court, having jurisdiction 
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as to parties, bas, as a court of equity, jurisdictîon of the remedy, 
and may grant the injunction prayed for by the complainant. As- 
sumiiig, from the condition of the pleadiuga, that the coupons de- 
scribed in the bill are genuine, and that complainant bas transferred 
them to tax-payers with the quality of receivability guarantied, the 
reraaining question is simply one of the jurisdiction of equity as to 
the remedy applied for; and let it be premised that an actual ten- 
der of the coupons described in the bill to the revenue ofi&oers of the 
state, and their refusai to receive them, were not necessary conditions 
précèdent to entitle complainant to bring this bill, — it having been 
publicly made known by the authorities of the state, in numerous 
ways, that the coupons would not be received in payment of taxes 
according to their ténor, thèse public notifications made a tender use- 
less, the law not requiring any one to do a vain thing. Tacey v. Ir- 
tvin, 18 WalL 549. 

If the writ of rnandamua is, on gênerai principles, the proper one 
in this case, it must be observed that it is taken away from the com- 
plainant by the act of assembly of January 26, 1882, and by the acts 
of 1884 relating to licenses. Mandamus being a remedy at law, and 
the 914th section of the United States Eevised Statutes having con- 
formed the practice in the courts of the United States in common-law 
cases to that empioyed in the courts of the states in which they are re- 
spectively held, the statutes of Virginia, which take away mandamus in 
the state courts in cases where coupons are sought to be used in the 
payment of taxes, take it away in the courts of the United States. Har- 
vcy v. Virginia, S Va. Law J. 400; S. G. 20 Fed. Eep. 411. In that 
case I also held that the right of a tax-payer to sue for the purpose of 
verifying coupons offered in payment of taxes, which was given by 
section 3 of the act of January 14, 1882, (Coupon Killer No. 1,) was 
taken away as to license taxes by section 114 of the act assessing 
licenses and providing a mode of applying for licenses, approved 
March 15, 1884, which repealed that section. And therefore com- 
plainant, having no remedy at law, and being otherwise remediless, 
resorts to equity, and applies hère for what is known in English and 
American jurisprudence as a mandntory injunction, which is the coun- 
terpart in equity of a mandamus at law. 

Must we go into the elementary books to find warrant for such a 
process? Jeremy, in his Equity Jurisdiction, says: "An injunction 
is a writ framed according to the circumstances of the case, commanding 
an act which the court regards as essentiel to justice, or restraining 
an act which it considers contrary to equity and good conscience." 

The mandatory injunction may be in the direct form of command, 
or in the direct form of prohibiting the refusai to do an act to which 
another has a right. It may be used against public ofîicers. High 
says, in section 1308 : "The préventive jurisdiction of equity extends 
to the acts of public ofScers, and will be exercised in behalf of private 
citizens who sustaiu such injury at the hande of those claiming to 
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act for the publie as'is not susceptible of réparation în tbe ordinary 
course of proceeding at law." Indeed, section 949 of the United States 
Eevised Btatutes shows that the fédéral courts may enjoin and stay 
the revenue officers of the states. Such was the express ruling of the 
suprême court, as already quoted, in the case of Board of Liquidation 
V. McComb. 

It were useless to cumber this opinion with as profnse a citation of 
authorities as might be made in support of injunctions, mandatory in 
character, forbidding public officers or other défendants to refuse the 
performance of daties which citizens may rightfuUy demand at their 
hands. Very many authorities for such process are cited in the brief 
of counsel for complainant, embracing cases from the English courts, 
from the courts of the states of this Union, and from our fédéral 
courts, and I need not repeat the citations hère. The printed brief 
does not contain the case of Brooke v. Barton, 6 Munf. 306, in which 
the Virginia court of appeals enjoined the défendant to permit the 
complainant to hâve the benefit of a covenant entered into by the de- 
fendant. I will add a few citations from décisions of the fédéral 
courts. In the case of Coe v. Louisville é N. R. Go, 3 Fed. Rep. 
775, Judge Baxtee, United States circuit judge, issued an order en- 
joining défendant from refusing to comply with an obligation aris- 
ing upon a contract. In the case of Dériver ê N. 0. R. Go. v. Atch- 
ison, T. é S. F. R. Go. 15 Fed. Rep. 650, Judge Hallett, (Circuit 
Judge McCrary concurring,) after elaborate argument and an ex- 
tended citation of précédents, made a decree of the same character. 
In the case of Baltimore é 0. R. Go. v. Adavis Exp. Go. 22 Fed, Eep. 
404, a like injunction forbidding the refusai of a duty enjoined by 
contract was granted, Judges Bond and Morris sitting. Thèse and 
other like orders of fédéral courts in other cases had been pointedly 
sanetioned by what the suprême court had said in the case of Board 
of Liquidation v. McGomh. 

In the light of ail the authorities on the subject, we do not think 
there is any doubt of the power of a court of equity, as a part of its 
gênerai jurisdiction, to grant injunctions mandatory in character, 

The real objection to the remedy in the présent suit, though not 
made in the défense nor argued at bar, as we should hâve desired, is 
that in this case the preliminary injunction is équivalent to a final 
decree, and that the défendants are therefore deprived of the benefit 
of plenary proceedings, which, in gênerai, is a matter of right. But 
this results from the character and subject of the contract, the benefit 
of which is sought by this suit. In making the contract of the tax- 
receivable coupon, the state virtually waived the benefit of plenary 
proceedings in suits against her officers to enforce it in cases wherein 
the genuineness of the coupons is not put in issue. This contract 
would be worthless to the tax-payer, if he could not use the coupon 
at the time the tax was due; and if the right- to use it is denied 
him just when the coUector applies for the tax under the laws of the 



FBANE V. DEirVEB & B. Q. BT. 00. 123 

state, its value for that purpose is destroyed, or, by the use of it be- 
ing postponed, is seriously impaired. In agreeing that it shall be so 
used, it seems to us that the state has waived her right to a plenary 
défense in ail suits for a spécifie performance of the contract in which 
she does not deny the genuineness of the coupon. I repeat that we 
should hâve liked to hear argument on the subjeot. It was, in point 
of fact, the real question in the case. In the absence of argument, 
we thought that the objection under considération did not hold good 
in this suit. 

The decree now entered will apply of course only to the coupons 
which are the subject of this bill, $4,986 in nominal amount. Ibe- 
lieve that Judge Bond has given a restraining order in the similar suit 
of George Parsons. The aggregate amount of coupons involved in 
both is less than $10,000 in nominal value, and thèse two suits do 
not, therefore, embody in themselves amounts of any grave importance. 
But we are well aware of the sweeping importance to the state of the 
principle on which the case at bar proceeds, andearnestlv désire that 
the question shall be carried to the suprême court, to be dealt with 
there. We hâve no right to suppose that the complainant hère made 
the amount on which he brought his suit less than $5,000 by design. 
Non constat but that thèse coupons are ail that he owned. But we are 
not disposed to encourage suits brought on amounts just within $5,000, 
working as they do a practical fraud upon the right of défendants to 
the judgment of the appellate court, and shall be averse to granting 
injunctions in future cases having that efïect until a suit involving 
more than $6,000 shall hâve been brought. 

Injunction awarded. 

Bond, J., concurs. 

See note to Baltimore é 0. R. Co. v. Allen, 17 Fbd. Kep. 188. — fED. 



Fbank and others v. Denveb & R. G. Et. Co. and others. 

(Circuit Court, D. Colorado. February 12, 1885.) 

Railroad Mobtgage— Lbasb— Rolling Stock. 

A contract, whereby cars and looomotivea are leased to a railroad Company, 
that agrées to pay for every car and locomotive so delivered an annual rent, 
équivalent to one-sixth of the original cost thereof, for the period of ten years, 
at the end of whioli the cars and locomotives are to tjecome the property of the 
railroad company, with a provisothat upon default in payment of the annual 
rent, or failure to observe any of the covenants of the lease, the rights of the 
railroad company shall be determined, and the property reclaimed by the les- 
sors, is a mortgage, and not a lease. 

Samb— Pailukk to Complt with State Law— Gek. Laws Colo. 1877, p. 124 
—Lien — Rights of Cbeditoks. 

Where suoh an instrument is not acknowleged and recorded as required by 
the law of the state where the roUing stock is situated, it will not establish a 
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lien on such property in favor of the mortgagee as against creditors of tlie 
railroad Company proceeding byattachment and exécution, or purchasers fiom 
the railway company in good faith. 

3. Samb — Liens — Intbbkst Acquibbd by Mortgagbb. 

Mortgagees of property to be aoquired by the mortgagor, take only the in- 
terest of the mortgagor therein, and if the property is already subject to mort- 
gages or other liens, the gênerai mortgage does not displace them, though they 
may be junior to it in point of time. 

4. Samb — Seller Retaining Lien. 

This rule applies to the seller of property who retains a lien on the property 
sold, or the title thereto, as security for the purchase money. 
6. Bame— Kecbivek — Payment of Claims — Obder Modifibd. 

Order directing receiver to pay principal and interest falling due under the 
contract, under which rolling stock was furnished to the railroad company, 
modifled so as to postpone payment of principal until other clairas are paid. 

Upon Motion to Vacate or Modify the Order directing ttie receiver 
to pay car trusts. 

L. S. Dixon, for plaintiSs. 

Hugh Butler, L. K. Bass, and C. J. Hughes, for défendants, 

E. 0. Wolcott, for receiver. 

Hallett, J. June 6, 1878, the Philadelphia Trust, Safe Deposit 
& Insurance Company entered into contract with the Denver & Eio 
Grande Kailway Company "to lease to and place upon the railroad" 
of the latter company certain cars and locomotives which should be 
delivered to the first-named company for that purpose by the Phila- 
delphia & Colorado Equipment Trust. Défendant company was to 
pay "for every car and locomotive an annual rent équivalent to the 
one-sixth of the original cost thereof," and the lease to continue for 
10 years, when the cars and locomotives would become the property 
of the railway company. By this method of oomputation, it is said 
that upon completing the contract the railway company would pay 
the cost of the rolling stock, and 8 per cent, interest on deferred pay- 
ments. Under this agreement cars and locomotives of the value of 
$345,500 were delivered to the railway company, of which $217,000 
has been paid, and interest and cost of trust amounting to |123,- 
396.20. 

Other contracts of similar character, to the number of five, were 
afterwards made by the railway company with the Eio Grande Ex- 
tension Company by which the railway company obtained rolling stock 
of the value of $4,970,000. Thèse agreements were assigned to the 
Guarantee Trust & Safe Deposit Company, of Philadelphia, a défend- 
ant in the bill and the présent holder. In ail thèse instruments it 
was provided that, upon default in payment of the annual rent, or 
failure to observe any.covenant of the lease, the right of the railway 
company in the rolling stock would be determined, and the property 
might be reclaimed by the lessor. The same resuit would follow "any 
proceedings of law or in equity, or otherwise, in which the said party 
of the second part may be a party, whereby any of the rights, duties, 
and obligations of the party of the second part under this contract 
shall or may be transferred, abridged, or in any manner whatever al- 
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tered or împaîred, or its control and custody of the leases, cars, and 
locomotives be in anywise interfered with; and any termination of 
this lease under this covenant shall hâve the same effeet as if the 
party of the first part or its assigna bad repossessed themselves of the 
said cars and locomotives, as hereinbefore provided." 

Thèse instruments, in the form of leases, and having somewhat of 
the aspect of conditional sales, were a disguise of the real transaction 
between the parties. The rolling stock was not, at any time, owned 
or held by the parties assuming to lease the same, or by any one rep- 
resented by such parties. Under the first contract of June 6, 1878, 
the Philadelphia & Colorado Equipment Trust, an association of share- 
holders, to the amount of $500 each, furnished money, with which 
the railway company either bought or constructed cars and locomo- 
tives for itsown use. In like manner, under the other contraets with 
the Eio Grande Extension Company, the railway company bought or 
constructed rolling stock for its own use with money furnished by 
shareholders through the Guarantee Trust & Safe Deposit Company, 
to be returned, with interest, from the payments made under the con- 
traets by the railway company. Thus it appears that the payées of 
thèse instruments cannot stand in the eharacter assumed by them, of 
lessors of the rolling stock, and, in so far as they may hâve any posi- 
tion in the law, they are to be regarded as mortgagees of the property. 
This assumption of a false eharacter by the payées, with much verbi- 
age of the law in the several contracta, will not, however, affect the 
resuit, if the equities of the transaction shall appear to be with them, 
of which more will be said further on. 

In July last, when the original bill was filed, and the receiver was 
appointed, plaintifïs had not discovered any defect in the contracta, 
and were disposed to recognize them as valid and binding, and re- 
quiring fulfillment on the part of the railway company, in order to 
retain the interest already acquired through and by means of the 
large payments previously made under the contraets by the railway 
company. Accordingly, they asked that the receiver appointed in 
the cause be directed to pay the sums falling due under the contraets 
for principal and interest; and this was done. The receiver bas 
since paid, from the current earnings of the road, ail such sums; and 
the plaintiffs, having amended their bill, now move to vacate or 
modify the order in that respect, on the ground that the rolling stock 
is subject to the Consolidated mortgage which they seek to foreelose, 
and the said several contraets are invalid as against them. The Con- 
solidated mortgage, under which plaintiffs claim, bears date January 
1, 1880, and covers "the rolling stock and equipment, of whatever 
nature and kind, owned, or hereafter to be acquired and owned, and 
as acquired by the said company, subject to a first mortgage of the 
company, of date April 13, 1871. The first of the contraets, relating 
to rolling stock, was prior to the Consolidated mortgage, but, as the 
property thereby acquired is subject to the first mortgage of the road, 
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and the lîen of that mortgage was complète before the consoHdated 
mortgage was exeeuted, it will not be necessary to consider the rela- 
tion of the latter mortgage to that property. In any view of the 
question presented, the plaintiffs cannot resort to the roUing stock 
acquired under the first oontract until the first mortgage shall be sat- 
isiied, a contingency which does not call for discussion at this time. 
The other contracts were subséquent in date to the Consolidated mort- 
gage, and the property therein mentioned falls within the désigna- 
tion, in that mortgage, of after-acquired property. The provisions 
of the statute of this state, relating to chattel mortgages, (Gen. Laws 
18T7, p. 122,) were not observed in form and substance, in the man- 
ner of acknowledging or recording thèse instruments, and therefore 
they do not establish a lien on the property in favor of the défend- 
ants, as against creditors of the railway company proceeding by at- 
tachment and exécution, or purchasers from the railway company 
in good faith. Hervey v. Rhode Island Locomotive Works, 93 U. S. 
664; George v. Titfts, 5 Colo. 162. 

And this is the pith and substance of plaintififs' argument : that 
thèse roUing-stock contracts, being invalid as to creditors of the rail- 
way company, and purchasers from the railway company without 
notice, are also invalid as to them. But the rule is that mortgagees 
of property to be acquired by the mortgagor take only the interest of 
the mortgagor therein. As declared in U. S. v. New Orléans R. R. 
12 Wall. 36.5, "a mortgage intended to cover after-acquired property 
can only attach itself to such property in the condition in which it 
cornes into the mortgagor's hands. If that property is already sub- 
ject to mortgages" or other liens, the gênerai mortgage does not dis- 
place them, though they may be junior to it in point of time. It only 
attaches to such interest as the mortgagor acquires; and if he pur- 
chase property and give a mortgage for the purchase money, the deed 
which he reçoives and the mortgage which he gives are regarded as 
one transaction, and no gênerai lien impending over him, whether 
in the shape of a gênerai mortgage or judgment or recognizance, can 
displace such mortgage for purchase money." Fosdick v. Schall, 99 
U. a. 235. 

This is certainly the rule established by thèse cases, in favor of the 
seller of property, who may retain a lien on the property sold, or 
the title thereto, as security for the purchase money; and the holders 
of thèse contracts would seem to be equitably entitled to the beuefit 
of it. Having furnished money with which the railway company 
purchased rolling stock under an agreement for a lien on the prop- 
erty as security for repayment, they may stand in the place of the 
seller, and hâve advantage of ail remédies to which he would be en- 
titled in the same situation. In another view, and independently of 
any spécial oontract establishing a lien on the property sold to the 
railway company, demands of this kind are debts of the income, to 
be paid from current revenues of the road in préférence to bondholders 
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and other secured creditors. Haie v. Frost, 99 U. S. 389; Burnham 
V. Bowen, 111 U. S. 776; S. G. 4 Sup. Ct. Eep. 675. 

If the road had not been supplied with roUing stock when the receiver 
took possession, it would hâve been neoessary to purchase enongh to 
carry on the business of the road, and the receiver would hâve paidfor 
it from current earnings available for that purpose. That he now 
pays for the rolling stock nnder contracts made by the railway Com- 
pany préviens to bis appointment, does not présent the question in 
any other light. He is buying rolling stock for the use of the road, 
and which is said to be necessary to carry on its business, according 
to the usual course of proceeding in cases of this kind. In order to 
keep the road in opération, the receiver must hâve rolling stock, and 
he ought not to take it in behalf of bondholders or any one, without 
paying for it. Every payment made under thèse contracts increases 
the interest of the railway company in the rolling stock, and adds to 
the value of plaintiiïs' mortgage security. Payments are made in the 
interest of bondholders as well as the railway company, and I see 
no grounds for the complaint for them, unless it may be that the 
price of the cars is too high, or that some of them are not necessary 
to the business of the road. If anything is to be gained by reseind- 
ing any of the contracts and surrendering the cars to the payées, ac- 
tion may be had ou proper showing, but the court is not now advised 
in respect to that matter. In some cases, where rolling stock was 
held under contracts of purchase, the receiver bas paid for the use of 
it and returned it to the seller at the close of the receivership. Fos- 
dick V. ScJiall, 99 U. S. 235; Myer v. Car Co. 102 U. S. 1. 

That course was probably regarded as promoting the best interests 
of ail concerned. Whenever considérable payments bave been made 
under the contracts, and the interest of the railway company in the 
rolling stock acquired by such payments appears to be large, the ad- 
vantage of continuing the payments under the receivership will be 
apparent. In that way the use of the property, during the receiver- 
ship, will be secured, and the interest acquired by prior payments 
may become available to the company or to purcbasers on foreclosure. 
My conclusion is, therefore, that, until some further showing shall be 
made in thèse matters, payments under thèse contracts ought to be 
continued by the receiver in the interest of ail parties concerned. 
There is, however, some reason to believe that thèse rolling-stoek 
creditors hâve, at présent, under the order heretofore entered, an ex- 
traordinary préférence over other claims of the same class, to whieh 
they are not entitled. While as to the bondholders of the railway com- 
pany, secured by gênerai mortgage of the road and its property, they 
stand with the labor and supply creditors, and are entitled to pay- 
ment from the current income of the road, I perceive no reason for 
saying that they are above ail other creditors of the class to which 
they belong. The circumstance that they exacted of the railway 
«ompany a stipulation to deliver the property to them in case of non- 
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payment will hardly accomplish tliat resuit. Creiîitors of an insolv- 
ent estate in the hands of a receiver are entitled to payment in the 
order and precedence established by the merits of their claims, and 
not by légal remédies, for which they may hâve contracted, or which 
may be given them by law. It is disolosed that payments made by 
the receiver under thèse contracts hâve so absorbed the earnings of 
the road that the orders of the court relating to labor and supply 
demanda remain in large part unexecuted. While, as before stated, 
thèse roUing-stock people, in a gênerai way, and with référence to the 
gênerai mortgages of the road, are classed witb the labor and supply 
creditors, the latter are more immediately and directly creditors of 
the income. They wrought and gave of their substance under prom- 
ises of prompt payment from the railway company, and the rolling- 
stock people are, as to them, gênerai mortgagees of a part of the 
company's property, — long-time creditors, reaping interest as the 
others may sow for them. 

The labor and supply creditors, who are entitled to payment under 
exiating orders in any just considération of their position, seem to be 
on an equal footing if not in advance of the rolling-stock contracts, 
and they hâve been postponed for the benefit of the latter for more 
than seven months. They are now entitled to payment of their de- 
manda. The large amount of taxes falling due at thia season of the 
year adds to the finanoial difïiculties of the situation. As the rolling- 
stock people hâve hitherto received their dues promptly, while others, 
equally entitled to payment, hâve been compelled to wait, it seems 
reasonable to suspend payment of principal sums falling due under 
their contracts until other demands on the receiver hâve been satis- 
fied. With the payment of interest as it matures, which, it is believed, 
can be made without serions embarrassment, no injustice will be done 
to thèse creditors, and the receiver will hâve funds to relieve other 
creditors of the company, and to pay taxes. The order directing pay- 
ment of amounts coming due for rolling stock will be modified, as in- 
dieated, so as to postpone the payment of principal sums until other 
demands, reeognized in existing orders, shall be paid. 
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WiLSON V. Neal and another, County Com'rs, etc.' 

(Gircuit Court, S. D. Ohio, W. D. January 19, 1885.) 

1. CouNTT Bonds— Coupons— Demand of Payment— No Fiinds. 

ïhat there were no f unds iu the county treasury available for their payment, 
is a sufflcient excuse for not presenting and demanding payment of coupons 
payable "on présentation." 

2. Same— Ultra Vires— Rate of Interest — Payable Semi-Annually. 

County commissioners were authorized to issue bonds "bearing interest at 
six per centum per annum." lUld, that bonds bearing that xaXe, payable semi- 
annually. are within the authority vested in the commissioners. 

3. Same — Construction of State Statuïes— Décisions of State Courts. 

In construing statutes of a state the United States courts follow the décis- 
ions of the courts of that state. 

4. Same — Ohio — Coontï Auditor should Issue Warrants for Payment dp 

Bonds. 

Under the slatutes of Ohio it is not necessary that the holders of county 
bonds should apply to the county auditor to issue his warrant upon the treas- 
urer for the payment nf either principal or interest. It is the auditor'a duty to 
issue the proper warrants and deliver them to the treasurer without request of 
the bondholders. 

5. Same — Interest on Interest. 

Holders of county bonds, issued under the laws of Ohio, which stipulated 
for the payment of interest semi-annually, part only of the bonds having cou- 
pons therefor attached, and the semi-annual installments of interest not being 
paid when due, are entitled to recover interest upon ail such semi-aunual in- 
stallments from the date they became due. 

At Law. 

Thomas de Thomas, for plaintiff. 

White, McKnight é White, for défendant. 

Sage, J. The plaintiff sues to reeover the principal and interest 
of certain bonds bearing interest at 6 per centum per annum, pay- 
able semi-annually, issued in the year 1870 by the county of Brown, 
to pay the cost of improving a county road. The plaintiff also claims 
interest upon the unpaid installments of interest from their maturity, 

The first défense admits the issuing of the bonds to the contractor 
who constructed and completed the road, and their transfer to the 
plaintiff, and that the plaintiff is entitled to recover the amount of 
the bonds, with interest at the rate of 6 per centum per annum. De- 
fendants say that they hâve always been ready and willing to pay 
the plaintiff the amount so admitted to be due, upon présentation of 
the bonds and coupons, and the delivery of them for cancellation, 
which th^ plaintiff has always refused to do without reeeipt of inter- 
est upon the several installments from their maturity. Défendants 
further answer that they had no power to contract for a greater rate 
of interest than C per cent, per annum. 

The second défense sets up the litigation whereby the assessments 
for the improvements of said road and their payment were enjoined 

1 Reported by Harper & Blakemore, Esqs., of the Cincinnati bar. 
v.23F,no.3— 9 
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until 1877, and the défendants prevented from raîsîng the money 
to pay said bonds or any part of the interest thereoïi, or from pay- 
ing the same or any part thereof . The défendants aver that, as soon 
as the injunction was dissolved, they proceeded to oollect the assess- 
ments and apply them to the payment of outstanding bonds and in- 
terest, but that the plaintiff ne ver in person, or by agent or attor- 
ney, presented his bonds to the auditor of the county for rédemption 
and cancellation, or demanded from the auditor his warrant upon the 
treasurer for the payment of the same. The défendants also allège 
that since 1878 there hâve been at ail times funds in the treasury of 
said county ample for the payment of said bonds, and 6 per cent, per 
annum interest thereon. 

The third and last défense is that said coupons were never pre- 
sented to the auditor, and warrants obtained from him for their pay- 
ment by the treasurer. Défendants admit that about the twenty- 
seventh of May, 1881, said bonds and coupons were presented to the 
treasurer of Brown county by the plaintiff, and payment demanded, 
with a demand also for interest on the coupons, which was refused, 
but the treasurer ofifered to pay the bonds, with simple interest, on 
the surrender of the bonds and coupons, which was deolined. 

The plaintiff replies that it was unclerstood by and between the 
county commissioners and the parties to whom the bonds were deliv- 
ered, and at the time of their delivery, that the same should be paid 
by the treasurer of the county directly, without the warrant of the 
auditor, in accordance with the uniforra custom in said county, and 
that in accordance with said custom the auditor at ail times refused 
to issue warrants in such cases. He also dénies the allégation of the 
ansWer that the treasurer, in May, 1881, offered to pay principal and 
simple interest, and avers that at that time the treasurer informed 
him that he had no funds wherewith to make payment, and dénies 
that there ever was money in the treasury to pay the plaintiiï's de- 
mands. Thèse are ail the allégations of the reply necessary for the 
purposes of this décision. 

The improvement of the road was ordered, and an assessment made 
by the county commissioners, in the year 1866, upon a pétition under 
the act of April 5, 1866. 63 Ohio Laws, 114. The act authorizes 
the commissioners to issue the bonds of the county for the payment 
of the expense of the improvement, payable in installments, or at 
intervais, not extending in ail beyond the period of flve years, and 
bearing interest at 6 per centum per annum, and directs that the 
assessment shall be divided in such manner as to meet the payment 
of principal and interest of the bonds. This act was repealed twenty- 
ninth March, 1867, (64 Ohio Laws, 80,) and a new act substituted; 
but it was provided that the repeal should not affect or impair any 
right acquired or liability incurred under the repealed act. The county 
commissioners were authorized by the act of 1867 to issue bonds, pay- 
able in installments, or at intervais, not exceeding in ail five years, 
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bearing interest at a rate not exceeding 7 per centum per annum, 
payable semi-anuually. On the fifteenth March, 1869, (66 Ohio Laws, 
24,) the section of the act of 1867 authorizing the issuing of bonds 
was amended, but not in any particular material to Ihis case. The 
saving clause of the act of 1867 prevented that acf, and the repeal of 
the act of 1866, from affecting the proceedings, including the assess- 
ment, for the improvement of the road to pay the cost of which the 
bonds sued upon were issued, and, in the opinion of this court, re- 
served to the commissioners the right to issue bonds in payment of 
the expense of said improvement, as provided in the act of 1866. The 
act of 1867 was not amendatory; it was new législation relating to 
the same subject-matter as the act of 1866, which it repealed. The 
gênerai réservation of ail right acquired and liabilities incurred, in- 
cluded the right vested in the county commissioners to issue bonds 
to pay the expense of the improvement which had been ordered, and 
the assessment made before the passage of the act of 1867. But if 
the bonds dépend for their validity upon the act of 1867, or the amend- 
ment of 1869, the resuit in this case would not be affected, as we shall 
presently see. The validity of the bonds must be sustained upon 
that act and amendment, if not upon the act of 1866; for it cannot 
be concluded that the législature intended, notwithstanding the rés- 
ervation in the act in 1867 in favor of rights accrued and liabilities 
incurred, to nullify that réservation by taking away from the commis- 
sioners the right to issue bonds for any improvement ordered, and 
for which an assessment had been made under the act of 1866. 

The bonds in this case were issued in 1870. No payments of prin- 
cipal or interest bave been made. They are payable 48 months aftet 
date, with interest at 6 per cent, per annum, payable semi-annually. 
Some of the bonds hâve interest coupons, and the interest is mad* 
payable "on présentation of proper coupon." Others are without 
coupons, and provide upon their face for the semi-annual payment of 
interest. 

The validity of the proceedings, of the order for the improvement, 
and of the assessment under which the bonds sued upon were issued, 
was contested, and during the litigations, which continued until late 
in the year 1877, no assessments were collected. The iirst payment 
into the county treasury on account of assessments was in Pebruary, 
1878, and until then there were no funds available for the payment 
of principal or interest of bonds. Neither bonds nor coupons were 
in the mean time presented for payment. On the twenty-seventh of 
May, 1881, the plaintiff, by his attorney, presented bis bonds and 
coupons and demanded payment, with interest upon the coupons from 
the date of their maturity. At the maturity of the coupons, and of the 
bonds, there were no funds in the county treasury for their payment. 
That was sufScient excuse for the failure to présent them and demand 
payment. The stipulation for the payment of the interest on présen- 
tation of the proper coupon imported on the part of the commissioners 
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that the eounty would hâve the money in the treasury ready for pay- 
ment when the interest became due. It is necessary to plead and 
prove affirmatively that fact to make non-presentment and the failure 
to demand payment available as a défense. Jones, E. R. Secur. § 
334, and cases cited. The défense that there was no preôentment or 
demand of payment is, therefore, not well taken. 

It is insisted, however, that the commissioners exoeeded their au- 
thority in stipulating for the semi-annual payment of interest, for the 
reason that the law limited their authority to the issue of bonds "bear- 
ing interest at 6 per centum per annum. " It is urged that the con- 
tract to pay interest semi-annually was ultra vires and void, and that, 
therefore, only 6 per centum per annum, payable annually, is recov- 
erable. There is no doubt that the commissioners were limited by the 
authority conferred by the statute. But the statute fixes only the rate 
of interest; it is silent as to the times of payment. The bonds bear 
but 6 per centum per annum interest, and that ifc is made payable 
3 per centum in 6 months and 3 per centum in 12 months does not 
increase the yearly rate. The proposition that the stipulation to pay 
the lawful rate in semi-annual installments is usurious, is not sound; 
for the légal presumption is that parties to a contract inteud perform- 
ance according to its terms, and ail that was necessary to avoid the 
payment of interest upon the coupons was prompt payment upon their 
maturity. Monnett v. Sturges, 35 Ohio St. 384, and Cook v. Cotort- 
right, 40 Ohio St. 248, are conclusive upon this point. In constru- 
ing the statutes of a state, the United States courts adopt and follow 
the décisions of the courts of the state. 

There is another considération which, in view of the reasoning of 
the court in Cook v. Courtright, cited above, sheds light upon this 
branck of the case. The eounty commissioners were authorized to 
issue the bonds of the eounty, payable in installments, or at intervais, 
not extending in ail beyond the period of five years. They could, if 
they saw fit, make them payable, some in one month, some in three 
months, some in six months, and others at any other intervais within 
five years, — ail bearing interest at 6 per centum per annum, — and 
thus provide for the payment of interest monthly or quarterly or semi- 
annually, and no objection could be successfuUy urged to their valid- 
ity for that reason. How can there be any différence, in principle, 
between that mode of proceeding, and aggregating the sums of the 
short bonds in one long bond, and making the interest on that bond 
payable quarterly or semi-annually, or even monthly? It is true that 
the bondholder might immediately, on payment, loan the interest 
paid him at a percentage, but who ever heard that that fact would 
taint tbe original transaction with usury? 

Was it necessary to présent the bonds and coupons to the auditor, 
and obtain his warrant upon the eounty treasurer? The law in force 
when thèse bonds matured, relating to the rédemption and cancella- 
tion of the seourities for the funded debt of counties in this state, is 
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the act of February 28, 1859. 66 Obio Laws, 28. It makes ît the 
daty of the county auditor to draw at the proper time Mb warrant 
upon the treasurer for the payment of such installments of principal 
and interest as may be then due, and to deliver the same to the treas- 
urer, and the duty of the treasurer to thereupon make payment. The 
law now in force (Eev. St. Ohio, § 1063) contains the same provision 
in effect. It is nowhere made the duty of the holder of the securities 
to apply to the auditor for a warrant. That is between the auditor 
and the treasurer, and the bondholder has nothing whatever to do 
with it, and is not responsible for the default of the auditor in that 
behalf. He has no right to demand or to receive the warrant. The 
auditor has no right to deliver it to any one but the treasurer. More- 
over, by section 2 of the act of 1859, it was provided that if "from 
any cause" (and that includes the failure of the auditor to make 
oui and deliver to the treasurer the proper warrant) the debt or in- 
stallments of interest be not paid at the time and place of maturity 
thereof, it should be the duty of the treasurer at any time afterwards 
to pay the same as funds in his hands applicable to that use might 
admit; but if the treasurer was ready with funds to make payment 
at maturity, and the holder of the security did not hâve the same then 
and there présent and in readiness to be surrendered, or to hâve pay- 
ment indorsed thereon, as provided by the law, the county should not 
thereaf ter be bound to pay interest thereon until payment should hâve 
been afterwards demanded and refused at the oifice of the county 
treasurer. This provision was carried into the Revised Statutes, and 
is yet the law of the state. Eev. St. Ohio, § 1064. 

What are the facts of this case ? It is stipulated as an agreed fact 
that the auditor never drewany warrant for the payment of principal 
or interest of any of the bonds sued upon, or of any others of the 
same class, and that it has been the uniform eustom in Brown county, 
ever since the passage of the law of 1867 authorizing the improve- 
ment of county roads by assessment, for the treasurer to pay the bonds 
and coupons issued for such improvement without such warrant upon 
présentation to him of the bonds or coupons, provided there was money 
in the treasury applicable to the payment of the same. It is enough 
to say of this eustom that it is not worth the slightest" considération. 
It was at ail times the auditor's duty to look to the statute. There 
was no such money in the treasury until February 28, 1878, when 
there was paid upon assessments the sum of $2,426.95. In August, 
1878, were paid |359.54, and subsequently there were payments from 
year to year until in February, 1884, the last payment, of $4,016.05, 
was made, the total being $61,097.98, and the total amount of the 
principal of the bonds issued and outstanding, $56,000. It is proven, 
moreover, that the treasurer always refused to pay interest on the 
coupons and upon the overdue installments of interest. Simple in- 
terest at 6 per centum per annum, or 6 per cent, "straight," as he 
expresses it, was ail he would pay. It is beyond question that the 
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failure of the auditor to draw the proper warrants and deliver them 
to the treasurer is no défense to the plaintiff's claim. Is he, then, 
entitled to interest upon his coupons, and upon the overdue install- 
ments of interest upon the bonds issued without coupons? The law 
of Ohio provides for the payment of interest upon every debt due and 
unpaid, without any stipulation to that effect in the contract or obli- 
gation out of which the debt arose. The cases of Monnett v. Sturges 
and Cook v. Courtright, cited above, establish that the law applies to 
overdue installments of interest as fully as to the principal. But the 
proposition is so plain as to need no authority to support it. The 
law was in force when the bonds in suit were issued, and it entered 
into and was part of the obligation of the bonds, and it is the duty of 
this court to enforce it. The plaintiff is entitled to the interest upon 
his coupons and overdue installments of interest which he demands, 
and judgment will be entered accordingly. 

The abjection to the jurisdiction of this court has been heretofore 
disposed of, and need not be further considered. It is not well taken. 



United States v, Shriver. 
{District Court, S. D. Illinois. 1885. 

iNTEBNAii Revenue— Retail Liquor Dealer'8 Licensb. 

A party having paid spécial tax as retail liquor dealer at a particular towa, 
who fiUs orders received by mail to ship liqiiors in retail quantities to another 
town, there to be delivered to the party so en dcring upon payment of the pries 
of the liquor, together with the express charges, is liable to the payment of 
spécial tax as retail liquor dealer at the place where such delivery is made. 

Indictment for carrying on business of retail liquor dealer at Fair- 
field, Illinois, without payment of spécial tax. 

James A. Gonnolly, Dist. Atty., for prosecution. 

Bluford Wilson and J. Bowman, for défense. 

Treat, J. The défendant is indicted for carrying on the business 
of a retail liquor dealer at Fairfield, Illinois, without having paid the 
spécial tax required by the laws of the United States. It appears 
that his résidence and regular place of business were at Shawneetown, 
Illinois, where he carried on business as wholesale and retail liquor 
dealer, having paid his spécial tax as such ; and so far as his business 
was carried on there, it appears to hâve been in strict accordance 
with the law. But it appears that he went to Fairfield, Illinois, to 
solicit trade, taking with him samples of his liquors which he exhib- 
ited to différent peraons there; took some orders, and while there 
made a contract with the agent of the express oompany at that place, 
whereby the agent was to act as his agent for receiving and distribut- 
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ing sueh liquors as he might ship there, and coUect his bills for him, 
for which he was to pay the express agent 10 par cent, on ail money 
80 collected by him. He arrangea with this Pairfield agent that par- 
ties ordering liquors from him at Shawneetown, who desired to save 
the return express charges, shonld hâve their liqaor sent to them by 
express, in jugs, with no charges on the way-bill to be collected by 
the express company, except the mère charge for carrying, and in 
such cases the jugs were to hâve a shipping-tag attached to them, on 
which would appear the name of the consignée and the value of the 
liquor. AU such jugs the Fairfield agent was to hold until the per- 
sons named on the tags called for them, when, upon paying the 
amount named on the tags and the express charges, the agent should 
deliver the jugs to such persons, or to any others who should corne 
with orders from the persons named on the tags. 

In other cases where the order directed the shipment to be made 
by express, "G. 0. D.," the charges were to appear on the express 
way-bill, and be collected upon delivery of the liquor in the ordinary 
way of the business of the express company. Under this arrange- 
ment the défendant, during the summer and fall of 1884, made a 
large number of shipments of liquor in retail quantities from his store 
in Shawneetown to persons in Fairfield by express, some being sent 
"G. 0. D.," others in jugs as above described. In deciding this case, 
it only seems to be necessary to consider the eiïect of the sales made 
by shipment from Shawneetown to Fairfield by express, "G. 0. D.," 
to be delivered at Fairfield by the agent of the shipper to the con- 
signée on payment of the prioe. It is clear that the express agent 
at Fairfield was also the actual agent of the défendant in receiving 
and delivering the liquor shipped to Fairfield, and in coUecting the 
money for it; for the défendant employed him for that purpose, and 
agreed to pay him 10 per cent, on the money collected by him, with- 
out référence to whether the liquor was shipped "G. 0. D.," or by 
tags attached to the jugs with the priée and address marked thereon. 
Certainly, then, as to ail the packages shipped "G. 0. D., " the own- 
ership and possession of the liquor remained in the défendant, after 
reaching the hands of his agent in Fairfield, just as completely as 
before it left his store in Shawneetown, and the sale did not take 
place until the défendant, by his agent, received the money at Fair- 
field and delivered the liquor there to the purchaser. This would be 
true, too, even if the Fairfield express agent had not been specially 
employed as the defendant's agent in the handling of this liquor; for, 
in the case of liquor shipped by the défendant to Fairfield by ex- 
press, "G. 0. D.," the liquor is received by the express company at 
Shawneetown as the agent of the seller, and not as the agent of the 
buyer, and on its reaching Fairfield it is there held by the company 
as the agent of the seller until the consignée comes and pays the 
money, and then the company, as the agent of the seller, delivers 
the liquor to the purchaser. In such cases the possession of the ex- 
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press Company is tlie poseession of the seller, and generally the right 
of property remains in the seller until the payment of the priée. 

An order from a person at Fairfield to the défendant at Shawnee- 
town for two gallons of liquor, to be shipped to Fairheld "C. 0. D.," 
is a mère olïer, by the person sending suoh order, to purohase two 
gallons of liquor from the défendant, and pay him for it when he de- 
livers it to him at Fairfield ; and a shipment by the défendant accord- 
ing to such order is practically the same as if the défendant had him- 
self taken two gallons of liquor from his store in Shawneetown, carried 
it in person to Fairfield, and there delivered it to the purchaser, and 
received the priée of it. It would be différent if the order from Fair- 
field to the défendant was a simple order to ship two gallons of liquor 
by express to the person ordering, whether such order was accom- 
panied by the money or not. The moment the liquor, under such an 
order, was delivered to the express company at Shawneetown, it would 
become the property of the person ordering, and the possession of the 
express company at Shawneetown would be the possession of the pur- 
chaser, — the sale would be a sale at Shawneetown, — and if it were lost 
or destroyed in transit, the loss would fall upon the purchaser. But 
in the case at bar, by shipping the liquor to Fairfield "G. 0. D.," 
the défendant made no sale at Shawneetown. The right of property 
remained in himself, and the right of possession, as well as the actual 
possession, remained in him through his agent. Had it been lost or 
destroyed in transit, the loss would hâve fallen upon himself. He 
simply acted upon the request of the purchaser, and sent the liquor 
to Fairfield by his own agent, and there effeeted a sale by receiving 
the money and delivering the liquor. In the case of PUgreen v. State, 
71 Ala. 368, cited by counsel for défense, the distinction between ab- 
solute and conditional sales seems to hâve been overlooked. 

The défendant, not having paid the spécial tax as retail liquor dealer 
at Fairfield, is guilty as oharged in the indictment. 



United States v. Barbpield. 
{District Court, E. D. Texas. February 16, 1S85.) 

Criminai, Law and Procédure — Witnkss— Oonviot in Statb Penitentiart 
— Application por Sitbpœna or Attachmenï. 

A United States district court will not grant a process by subpœna, attach- 
ment, or otherwise, on application of the United States district attorney, for % 
party confiued in a state penitentiary for assault with intent to murder, wliosa 
testimony it is desired to hâve in a criminal proaecution pending in such court. 

Same— CoMPBTBNCT op Witness— Statute op Texas— Rev. St. U. S. § 858. 
It would seem that such a witness could be excluded as a witness both under 
tlie laws of Texas and under those of the United States, if objected to by dé- 
fendant. 
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Application for Subpœna. 

Am E. Stratton, Jr., U. S. Dist. Atty., for the United States. 

Edward Guthridge, for défendant. 

Sabin, J. Application by United States district attorney for a pro- 
cess by subpœna, attachment, or otherwise, for one Tobe Barefield as 
a witness in this case ; said Tobe Barefield being at présent a convict 
in the penitentiary at Kusk, Texas, that being one of the penitentia- 
ries of the state of Texas, for assault with intent to murder. The ap- 
plication shows that he is a material witness for the government, and 
that it is believed that the state authorities will permit him to appear 
as a witness if he is brought before this court and safely returned to 
the prison at Rusk, after testifying, provided that the state of Texas 
is at no expense therefor. The process of subpœna is always at the 
command of the United States district attorney, without the author- 
ization of this court, and witnesses, when subpœnaed under his order 
and discharged by him, are allowed by the court their pcr diem and 
mileage, and the court in this case does not feel it necessary to con- 
trol the action of the district attorney by either ordering or refusing 
a subpœna. This court bas no control over the volition of the state 
authorities in the matter of their bringing their state conviets before 
it to give testimony. If they bring them in obédience to a subpœna 
they will be paid like other witnesses, if ordered by the United States 
district attorney. The question of their competency does not strictly 
arise upon this motion, although it is presented to my considération 
and a décision expected thereon. If an incompétent witness is placed 
upon the stand and sworn, and gives testimony without objection, his 
incompetency being known, such testimony is proper for the consid- 
ération of the jury. The défendant in tins case cannot be ealled upon 
to say whether he objects to such witness or not until he is produced. 
But as the question of competency is again presented at this term of 
court it seems proper to allude to the authorities. At common law, 
persons convicted of crimes which render them infamous are excluded 
from being witnesses. Infamous crimes in this sensé are regarded as 
comprehending treason, felony, and the crimenfalsi. Whart. Crim. 
Bv. § 363, and authorities there cited. I must confess that I cannot 
regard the state in which a United States court is held as a foreign 
state, although it bas a différent species of jurisdietion. 

Section 858 of the Eevised Statutes of the United States, after pro- 
viding that persons should not be excluded as witnesses by reason of 
color, or of being parties to a suit, and after making some provision 
in référence to actions by and against executors, etc., provides that 
in ail other respects the laws of the state in which the court is held 
shall be the rule of décision as to the competency of witnesses in the 
courts of the United States in trials at common law, and in equity 
and admiralty. 

Article 54 of the Pénal Code of the state of Texas provides that 
every offense that is punishable by death or by imprisonment in the 
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penitentîary, either absolutely or in the alternative, îs a felony; every 
other offense is a misdemeanor; while subdivision 6 of the Code of 
Criminal Procédure of the state of Texas, art. 780, provides that ail 
persons who hâve been oonvicted of felony in this state or in any other 
jurisdietion, unless suoh conviction bas been legally set aside, or un- 
iess the convict bas been legally pardoned of the crime for which he 
was oonvicted, are incompétent to testify in criminal actions. Article 
500 of the Criminal Code of the state of Texas provides that if any 
person shall assault another with intent to murder, he shall be pun- 
ished by confinement in the penitentiary not less than two nor more 
than seven years. If the assault was made with a bowie-knife or 
dagger, or in disguise, the punishment shall be doubled. It would 
seem, therefore, as admitted, that, under the laws of Texas, the pro- 
posed witness eould be excluded as a witness; and it seems to me, 
likewise, that he also oould be excluded both under the laws of Texas 
and under those of the United States, if objeeted to by the défend- 
ant; and hence the court déclines to make any order in the matter, 
leaving the United States district attorney and the state authorities 
to the use of such writ or writs of subpœna, and such voluntary ac- 
tion in the production of the said Tobe Barefield before the court or 
as a witness, as to them or each of them may seem proper and law- 
ful to do; and hence the court déclines to make any order upon the 
motion presented. 



United States v. Kma. 

(Oircuit Court, S. D. Alahama. February 21, 18S", > 

Sbamen's Wages — Section 10 of the Act of June 26, 1884. 

The provisions of this section do not apply to steam-boats engaged ln trade 
and navigating the inland waters of tlie United States. 

Criminal Information for violation of section 10 of act of June 26, 
1884. 

The case is tried by the court upon the following agreed statement 
of facts, viz. : 

It is agreed that H. Clay King was clerk of the steam-boat Mary, a vessel 
of 328 tons burden, which navigated the waters of the Mobile and Alabauia 
rivers, from Mobile to Montgomery and back again, making trips once a week; 
that said waters are navigable, and within the admiralty and maritime juris- 
dietion of the United States; that on, to-wit, the thirtieth of September, 1884, 
the said King, as clerk of said boat, for the master thereof, did pay to Henry 
C. Thrower, who Was acting for, or in oopartnership with, John H. Wallace, 
25 cents for each of the crew of said vessel. shipped on board of said vessel at 
the time aforesaid for a trip on board said steam-boat from Mobile to Mont- 
gomery and return, whose names are nientioried in the criminal information 
in this case ; that the manner of shipping the crew of said vessel is as folio ws : 
The said Thrower and said Wallace hâve an office on Front street, in Mobile, 
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the home port of said steam-boat, in which they keep blank contracts for tlie 
shipment of the crews or deck hands of steam-boats plying the waters of the 
Alabama, Tombigbee, and Warrior rivers, two of which rivers are naviga- 
ble in the state of Alabama, and the other, the Tombigbee, in the adjoining 
state of Mississippi ; that on the day af oresaid the mate of the said steam-boat 
Mary brought in person, or sent, with a strip of papor from the mate, which 
identifled the person, the crew or deck hands to the office of said Thrower and 
Wallace to sign them up, by which lie meant tliat the said Thrower should 
sign their names when they could not write, and to let them sign them when 
they eoiild, to the contract between the said master of said vessel and the said 
deck hands for said trip or voyage. The said Thrower did let them sign, or 
signed for them, the said contract, and then the captain or master of said 
vessel, by himself or by one of the offlcers of said boat for him, signed the 
said contract, and the said Thrower signed his name to said contract as a wit- 
ness. It is also agreed that the said contract shall be brought into the court 
and made an exhibit to the court. It is also agreed that said Thrower and 
Wallace, at the request of the masters of said vessels, keep a register or list of 
the names of the seamen or deck hands agains* whom any captain of said 
beats may hâve complained for désertion or gênerai misconduct on the boats, 
and that, by an agreement between the captains of aU the boats, len whose 
names are on the said list are not to be allowed to sign said contracts for any 
steam-boat plying said rivers, unless the captain who made the complaint 
withdraws his complaint, or the captain who wants to ship the man comes 
and requests it. It is also agreed that said Thrower and Wallace receive 25 
cents for each seaman or deck hand who signs said contract and is accepted. 
Sometimes, after a larger crew has signed than is wanted by the captain, at 
the captain's request some of the names are stricken out, for which men so 
stricken out the 25 cents per man is not paid. 

George M, Dusk'm, U. S. Atty., for the United States. 

R. Inge Smith, for the U. S. Shipping Commissioner. 

M. B. Kelly, for défendant. 

Bruce, J. This is a criminal information against the défendant, 
charging him with a violation of section 10 of the act of congress, ap- 
proved June 26, 1884, known as the "Dingley Bill." The act is en- 
titled "An act to remove certain burdens on the American merchant 
marine, and encourage the American foreign carrying trade, and for 
other purposes." Section 10 of the ac*" provides "that it shall be, 
and is hereby, made unlawful in any case to pay any seaman wages, 
before leaving the port at which such seaman may be engaged, in ad- 
vance of the time when he has actually earned th» same, or to pay 
such advance wages to any other person, or to pay any person, other 
than an officer authorized by act of congress to collect fées for such 
service, any rémunération for the shipment of seamen. Any person 
paying such advance wages or such rémunération shall be deemed 
guilty of a misdemeanor, and, upon conviction, shall be punished by 
a fine of not less than four times the amount of the wages so advaneed 
or rémunération so paid, and may be also imprisoned for a period not 
exceeding six months, at the discrétion of the court. * * * " 

There is an agreed statement of facts in the case, and it is insisted 
by the prosecution that the facts show a shipment of seamen, within 
the meaning of the act, on the steamer Mary, navigating the Alabama 
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river, by one Thrower, as the agent of one Wallace, neither of tliem 
being shipping commissioners, or master or owners of the boat, and 
a rémunération of 25 cents per seaman so shipped, paid by the de- 
fendant, King, as clerk of the steam-boat Mary, in violation of section 
10 of the act quoted, supra. 

h is net necessary to recite hère in full the agreed statement of 
facts in the case; but it shows the existence of an understanding or 
agreement between Wahace and the masters of steam-boats navigat- 
ing the Alabama and Tombigbee rivers from Mobile, as their home 
port, and return; that the seamen or deck hands employed on said 
boats are engaged by Wallaee, who keeps an office on Front street, 
and has blank agreements prepared, to v/hich he secures the signa- 
tures of the hands whom he engages, and keeps a record of those 
with whom the masters of steam-boats may hâve had trouble and dif- 
ficulty; and for each seaman so engaged or employed for a trip or 
voyage the masters pay 25 cents. This arrangement is a voluntary 
one, depending for its existence and continuance upon the assent of 
the parties, and is not binding upon the hands only so far as, in its 
practical opération, it is the means of securing employment. It is 
not claimed that any law exists which requires the masters of thèse 
boats to hâve the services of a shipping commissioner or any other 
person in obtaining and engaging a crew for a voyage, nor is there 
any law requiring the seamen to be employed or shipped under the 
superintendence of a shipping commissioner or any person whatever; 
nor is it claimed as a fact that any charge at ail is made by the mas- 
ters of the steam-boats against the hands for the services paid for by 
them for the engaging and shipping of orews. This arrangement, by 
which the masters of steam-boats obtain, for a considération, the as- 
sistance of persons in obtaining and shipping deck hands, is held to 
be in violation of the statute. It is not claimed that the masters 
may not ship their hands themselves; but the proposition is that if 
they require assistance of agents or persons other than themselves, 
that they must procure the services of a regularly appointed shipping 
commissioner to superintend and ship their men, so that the rights 
and interests of the men may be protected, as well as that of the mas- 
ters of the boats, and that this was the object of congress in the en- 
actment of this tenth section of this Dingley bill. It may admit of 
doubt whether the arrangement indicated and more fuUy set out in 
the agreed statement of facts in the case as to the manner in which 
crews are obtained and engaged for river steamers, constitutes in ef- 
fect, or can be considered, a shipment of seamen, within the meaning 
of the act under considération; and I do not discuss that question 
further, because, even if it is so, the first and controlling question 
hère is whether this law bas any application at ail to the shipment 
of seamen (deck hands) on steam-boats navigating rivers such as the 
Alabama, Tombigbee, and Warrior. 

The language of section 10, quoted supra, is broad and sweeping, 
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and îf it stood alone it might be held that congress intended by it to 
go a step further than il; had ever done before, and embrace within 
it cases such as the one at bar. Such, however, does not seem to 
bave been the purpose of congress in the passage of the act of June 26, 
1884. As aiready observed, it is an act entitled "An act to remove cer- 
tain burdens on the American merchant marine." A référence to the 
former acts of congress upon the subject throws light upon the scope 
and purpose of congress in the passage of this last act which we are 
now considering. The act of congress of June 7, 1872, "to authorize 
the appointment of shipping commissioners by the several circuit 
courts of the United States, to superintend the shipping and disoharge 
of seamen engaged in merchant ships belonging to the United States, 
and for the furlher protection of seamen," invested shipping commis- 
sioners with many and important functions. Section 12 of this act 
provides that the master of every ship bound from a port in the United 
States to any foreign port, or of any ship of the burden of 75 tons or 
upwards, bound from a port on the Atlantic to a port on the Pacific, 
or vice versa, shall, before he proceeds on such voyage, make an agrée- 
ment in writing or in print with every seaman whom he carries to 
sea as one of the crew, in the manner hereinafter specified; * * * 
and by the next section this agreement must be signed by each sea- 
man in the présence of a shipping commissioner, who shall certify 
the same. 

By act of January 15, 1873, congress limited section 12 of the for- 
mer act, and provided that the section should not apply to masters of 
vessels when engaged in trade between the United States and the Brit- 
ish North American possessions, or the West India islands, or the re- 
public of Mexico. But the opération of the shipping commissioners' 
act — that is, the act of June 7, 1872 — was limited in a most decided 
manner by act of congress of June 9, 1874, which provided, that "none 
of tJie provisions of an act entitled 'An act to authorize the appoint- 
ment of shipping commissioners by the several circuit courts of the 
United States, to superintend the shipping and discharge of seamen 
engaged in merchant ships belonging to the United States, and for the 
further protection of seamen,' shall apply to sail or steam vessels en- 
gaged in the coastwise trade, except the coastwise trade between the 
Atlantic and Pacific coasts, or in the lake-going trade touching at for- 
eign ports, or otherwise, or in the trade between the United States and 
British North American possessions, or in any case where the seamen 
are by eustom or agreement entitled to participate in the profits or 
resuit of a ojruise or voyage." 

The effect of this act was not only to eut off the opération of the 
act of June 7, 1872, as to vessels in the coastwise trade, with the ex- 
ceptions named, — that is, that in the shipping of seamen the agree- 
ments of masters with the seamen need not be signed under the 
superintendence of a shipping commissioner, — but it swept away ail 
the pénal provisions of the act in so far as they applied to vessels in 
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the coastwiee trade, with the exceptions named in the repealing ict. 
Thèse pénal provisions were for the protection of seamen. Ont> of 
them, in section 8 of the act, provided "that any person, other than 
a eommissioner under this act, who shall perform, either directly or 
indirectly, the duties which are by this act set forth as pertaining to 
a shipping eommissioner, shall ineur a penalty of not exceeding âve 
hundred dollars." 

The repeal of this and other pénal provisions of the commissioners' 
act of June 7, 1872, shows that it was the purpose of congress to release 
masters of vessels in the eoastwise trade, with the exceptions named, 
of the necessity of shipping their seamen under the superintendence 
of a shipping eommissioner, and to leave masters at liberty to obtain 
and eontract with seamen for voyages upon terms as to wages which 
they could secure by agreement, and eontract with the seamen them- 
selves. If congress deemed, as it must hâve doné, that seamen upon 
ships in the eoastwise trade did not require the protection which was 
afforded under the provisions of the act of June 7, 1872, then, cer- 
tainly, for a stronger reason, seamen, deck hands, upon steam-boats 
navigating rivers, did not require such protection, and the conclusion 
is clear that the object and purpose of this législation was, and is, to 
leave masters and seamen free to eontract and be contracted with 
on such terms as they shall mutually agrée upon, the courts being 
open to appeal for redress in cases of oppression and violation of 
eontract obligations. 

It is true that the seamen are called the wards of the admiralty, 
and in voyages to foreign ports, where much time is oecupied and 
seamen are without the reach of courts of law to which they may 
apply for redress, and are compelled to submit to the will of the 
masters of the vessels, — in such cases there is good and strong reason 
why their contracts should be made under the superintendence of a 
shipping eommissioner; but this bas little application to seamen or 
deck hands upon steam-boats navigating our rivers, and if masters may 
eontract with and ship their men themselves on terms mutually 
agreed upon, it is diffieult to see why they may not employ agents 
or agencies on shore to aid them in obtaining and shipping crews. 
But the proposition is that if they employ any agents for such pur- 
pose, it must be the shipping eommissioner and no other person. 
But such construction of the act would not be on a Une with the légis- 
lation of congress upon the subject to which we hâve just adverted, 
and the présent act is not a return to the stringent, and to some es- 
tent onerous, provision of the act of June 7, 1872, but, as the title to 
the act States, it is to remove burdens and not to impose them upon 
the merchant marine. To give section 10 the Construction hère 
claimed by the prosecution, would indicate a new, if not a wide, de- 
parture from the action of congress heretofore had upon the subject, 
which, had it been intended, would hâve been indicated more elearly 
and distihctly than we hâve it in the section under considération. 
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The otlier and subséquent clauses of the section give force to this view 
of the subject, and show that the purpose was to afford protection to 
Beamen on vessela bound on voyages to distant ports, where a pro- 
tracted absence was in contemplation, and not to cases such as the 
one at bar. 

The défendant, H. Clay King, is discharged. 

See The State 0/ Maine, 22 Fed Eep. 734 [Ed. 



Banks and others ». Manchestbb.* 
{Circuit Gourt, 8. D. Ohio, E. D. March 3, 1885.) 

1. CoPTRiGHT— Ohio State Reports— Opinions, Etc., of thb Judges. 

The statutes of Ohio authorize the publication of the reports of the suprême 
court, and of the suprême court commission, of the atate, (1) under the direc- 
tion of the supervisor of public printing; or (2) under a contract raade by the 
secretary of state. The officiai reporter, who receives from the state a flxed 
salary for hia services, is required to secure a copyright for " each volume 
of the reports " published under the flrst method. The statute provides that 
■when the reports are published under the second method, the contracter "shall 
hâve the sole and exclusive right to publish such reports, so far as the state 
can confer the same," but imposes no requirement upon the reporter to se- 
cure copyright. No authority is given anywhere in the statutes to copy- 
right the opinions of the judges. Advance sheets of volumes, inoluded in the 
complainant's contract With the secretary of state, were copyrighted by the 
reporter for the benefit of the state and of the complainants. The respond- 
ents published the opinions, syllabi, and statements of cases prepared by the' 
judges and contained in said advance aheets. Held, that the copyrights se- 
cured do not cover the matter published by the respondent. 

2. Bame— Work of Official Reporter. 

The reporter might, in this case, copyright the volumes for the beneflt of the 
complainants and of the state, but such copyright would protect only the por- 
tion of the volumes prepared by the reporter. 

In Chancery. Hearing oh bill and answer. 

E. L. Taylor, for complainants. 

Geo. B. Okey, for respondent. 

Sage, J. The complainants, partners under the style "Banks 
Brothers," and law-book publishers at the city of New York, are 
contractors with the state of Ohio for the publication of forthcoming 
volumes 41 and 42, Ohio State Eeports. They seek to enjoin the 
défendant, who is the proprietor and publisher at Côlumbus, Ohio, 
of the American Law Journal, from publishing therein any of the 
décisions and opinions of the judges of the suprême court of Ohio, or 
of the suprême court commission of Ohio, in cases whieh are to be re- 
ported in either of said volumes. It appears from the bill that, under 
arrangements with the complainants by the proprietors of the Ohio 
Law Journal and of the Weekly Law Bulletin, copyrighted advance 

iReported by Harper & Blakemore, Esqs., of the Cincinnati bar. 
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publications of said décisions are made at Columbus, Ohio, in sup- 
pléments to those periodicals. The copyrights are secured by the 
officiai reporter in pursuance, it is averred, of the duties of his office, 
and for the benefit of the state of Ohio, and the protection of the 
rights and interests of the complainants under their said contract. 

The complainants charge that the respondent bas unlawfuUy in- 
fringed said copyrights by republishing said décisions; and that he 
bas declared to them in writing his intention to continue so to do ; 
wherefore they pray that he may be restrained by injunction. The 
respondent answers, admitting the publication of the opinions and dé- 
cisions referred to in the bill, but avers that they are solely and ex- 
clusively the production of the judges of the suprême court of Ohio, 
and of the suprême court commission of Ohio; and that the judge, 
to whom the duty is assigned to prépare an opinion, prépares also 
the statement of the case, and syllabus, the latter being subject to 
revision by the judges concurring in the opinion; that the duty bf the 
reporter is limited to preparing abstracts of arguments of counsel, 
tables of cases, indexes, reading proof, and in arranging cases in their 
proper order in the volumes of reports of said courts, for ail wbich 
he is paid out of the treasury of the state a stated annual salary, fixed 
by law; and that he bas no pecuniary interest in the publication of 
said reports. The respondent admits that be intends to continue said 
publication, but dénies that the reporter bas any right or authority 
to secure a copyright upon the publication deseribed in the bill, or 
. that said copyright was secured by him for the benefit of the state of 
Ohio, or for the protection oî the righta of the complainants. 

The respondent also avers that complainant, for the considération 
of $600, contraeted with the proprietors of the Ohio Law Journal and 
of the Weekly Law Bulletin, to give to them exclusive right to pub- 
lish in said periodicals said opinions and décisions, and to protect 
said pretended right by commencing and prosecuting, at their own 
eost, such suits as might be necessary ; and that therefore the com- 
plainants bave no interest in resuit of this controversy. 

The provisions of the, statutes of Ohio bearing upon the questions 
involved are referred to in the bill and in the answer. Section 437 
of the Revised Statutes of Ohio empowers the secretary of state, when 
authorized by resolution of the gênerai assembly, to contract with any 
responsible person or firm to publish the reports authorized by law, 
and to furnishjfor the use of the state, the number of copies required 
to supply the state, at a cost not exceeding one dollar and fifty cents 
per volume, and the number of copies required to meet the demanda 
of the citizens of the state, at a cost not exceeding one dollar and 
seventy-five cents per volume; also to furnish advance sheets as pro- 
vided in sections 430 and 431. Section 437 further pro vides that 
"such contracter shall bave the sole and exclusive right to publish 
such reports, so far as the state can confer the same," during the pe- 
riod of the contract. Sections 429-435 provide for the pnnting and 
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binding of the volumes of reports under the direction of the super- 
visor of public printing. Thèse sections do not apply when, as in 
this case, the secretary o'f state is authorized to make the contract as 
provided in section 437. 

Section 436 requires the reporter to secure a copyright for the use 
of the state for each volume of the reports published under the pro- 
visions of sections 429-435, but the duty of the reporter is limited to 
securing a copyright "for each volume of the reports so published." 
No such duty is imposed upon him with référence to volumes pub- 
lished under contracts made by the secretary of state by virtue of the 
provisions of section 437. Under that section, — which applies in this 
case, — the sole and exclusive right to publish the reports, so far as 
the state can confer the same, is granted to the contractor. Nowhere 
in the statute law relating to the publication of reports is authority 
given to the reporter, or to any other person, to acquire a copyright 
in the décisions or opinions of the judges. This is significant, in view 
of the unanimous opinion of the justices of the suprême court of the 
United States in Wheaton v. Peters, 8 Pet. 668, that no reporter bas 
or can hâve copyright in the written opinions delivered by that 
court. The législation of the state of Ohio must be considered to 
hâve been enacted with référence to that opinion, and therefore to 
hâve been intended to limit the provisions above cited to the volumes 
of reports, and to exclude copyright of the opinions of the judges. 

It is in aecordance with sound public policy, in a commonwealth 
where every person is presumed to know the law, to regard the au- 
thoritative expositions of the law by the regularly constituted judicial 
tribunals as public property, to be published freely by any one who 
may choose to publish them. And such publications may be of ev- 
erything which is the work of the judges, including the syllabus and 
the statement of the case, as well as the opinion. The copyright of 
the volume does not interfère with such free publication. It protects 
only the work of the reporter; that is to say, the indexes, the tables 
of cases, and the statement of points made and authorities cited by 
eounsel, Wheaton v. Peters, 8 Pet. 653 ; Little v. Gould, 2 Blatchf. 
165, 362; Chasev. Sanborn, 4 Cliff. 306; Myers v.Callaghan, 5 Fed. 
Eep. 726, S. C. 10 Biss. 139; Myersv. Callaghan, 20 Fed. Ebp. 441, 

Counsel for complainants cite Judge Dkummond's dictum, in Myers 
T. Callaghan, 5 Fed. Eep. 728, that "it an adéquate compensation 
was paid by the state to the reporter for the work donc by him in pre- 
paring volumes of reports, then, whatever property there was in the 
volumes, arising from the labors of the reporter, ought to belong to 
the state and not to him." "Now," say counsel, "in Ohio the state 
undertakes to pay the reporter adéquate compensation, and by statute 
that amount is ail he can receive. He has no perquisities. The 
theory is that the state pays him for his labor, and that the resuit of 
his labor belongs to the state." And counsel proceed to claim that 
"this is precisely the theory upon which the state is entitled to the 
v.23F,no.3— 10 
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décisions of the judges. They are paid a stîpulated price or sum for 
t^eir serYices, and this, by their consent, — impliedly given when they 
accept the office, — is in full of their services, and the result of their 
labors is the property of the state." Mr. Drone, in his work on Copy- 
right, 161, states substantially the same view, although he says he 
bas seen no sound, clear exposition of the law governing copyright in 
judicial décisions, and that it bas not been expressly declared in any 
modem case that copyright will vest in a judicial décision. Mr. Jus- 
ice Stoby, one of the judges wlio concurred in the décision in Whea- 
ton V. Peters, said, in Gray v. Bussell, 1 Story, 21, that while it was 
held in that case that the opinions of the court, being published under 
the authority of congress, were not the proper subject of copyright, it 
was as little doubted by the court that Mr. Wheaton had a copyright 
in his own margined notes, and in the arguments of counsel, as pre- 
pared and arranged in his works. Whether the state, through its 
reporter, can secure a copyright in the opinions of the judges, is, 
however, not a question arising, nor can it be decided, in this case. 
It is suffioient to say that the state bas not adopted législation for 
such copyright; that the enactments providing for copyright of the 
volumes of reports, or of the reporta, do not authorize copyrights of 
the opinions of the judges. 

The averments of the answer respecting the contract by and be- 
tween the complainants and the proprietors of the law journal, at 
Columbus, which, with complainants' consent, publish the opinions of 
the judges, complainants binding tbemselves to protect them in their 
assumed exclusive right of publication, are not material. If the re- 
porter had the right to secure copyright in those opinions for the 
benefit of the complainants, the complainants had the right to make 
the arrangement referred to, and it would be not only the right but 
the duty of complainants to institute suits for the protection of the 
publishers in their exclusive license. But the reporter bas no such 
right. The statute gives him no power, no authority or right what- 
ever, with référence to copyright of even the volumes included in 
complainants' contract. Whatever sole and exclusive right to publish 
such reports the state could confer, was, by the express terms of the 
statute, eonferred upon the complainants. As held in Myers v. Cal' 
laghan, the reporter is entitled, in the absence of express législation 
to the contrary, to copyright his volumes of reports, to the extent that 
the same consist of the work of his own hand, notwithstanding he may 
not hâve a copyright in the opinions of the court. And in this case 
he might secure copyright in the volumes of reports, not for his own 
benefit, but for the benefit of complainants ; but the copyrights he bas 
attempted to secure in the opinions of the judges are invalid. 
The bill will be dismissed at complainants' costa. 

Ses Sarony v. Burrow-Giles Lithographie Co. 17 Ped. Kep. 591, and note. 
593.— [Ed. 
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GoBDON and others v. St. Paul Hartesteb Works and anothor.' 

{Circuit Court, D. Minnesota. March, 1885.) 

1. EqUITT PbACTICB— tlBAKING ON DeMURT^EB AND Pl,EA— RuLK-DAT. 

Complainants filed their bill November 10, 1884, and on January 3, 1885, one 
of the défendants flled a demurrer, and tUe other défendant filed a plea to part 
of the bill and an answer to the residue, the December term of court not hav- 
ing adjourned. On Jànuary 21st complalnant had the demurrer and plea set 
down for argument on rule-day, and served written notice on défendants. 
Beld, that the demurrer and plea could be disposod of on the rule-day. 

2. Patents — Infringbmbnt — Asscgnmbnt by Infrinobb pob Bbnbfit op Cbed- 

ITOBS — STATB InSOLVENT LaW— MULTIPAltlO08NB3S. 

A bill av(;rring the infringement of a patent hy a corporation and its as- 
signée undera state insolvent law, and that such assignée is about to distribute 
the assets of the insolvent corporation amoug its creditors without regard to 
the rights of complainant, and praying for an injuiiction, and for a decree to 
acoount for and pay over ail such gains and profits as hâve aocrued or arisen 
from the sale and use of complainant's patent, is not multifarious. 

3. SAMB— JUBISDICTION OF ClRCHIT COUBT. 

Such a suit is properly brought in the United States circuit court. 

In Equity. 

Geo. D. Emery, for complainants. 

H. J. Horn, for défendants. 

Nelson, J. The complainants filed their bill on November 10, 
1884, against the St. Paul Harveater Works, a corporation duly organ- 
ized under the laws of the state of Minnesota, and Lyman D. Hodge, 
charging infringement of certain letters patent, and praying relief. 
On January 3, 1885, the corporation filed a demurrer to the bill, and 
the défendant Hodge filed a plea to part and an answer to the resi- 
due. On January 21st the complainant's solicitor requested the 
clerk to enter an order setting down the demurrer and plea for argu- 
ment on the rule-day, Pebruary 2, 1885, and gave défendants' so- 
licitor written notice that the plea and demurrer had been set down 
for argument, and would be brought on therefor at the rule-day, to-wit, 
February 2d, at the opening of court on that day, or as soon as coun- 
sel could be heard. At the time of the hearing the solicitor of the 
défendants objected, and urged that the argument could not be heard 
until the next June term of the court. This objection is not sus- 
tained. The plain implication of the equity rules is that pleas and 
demurrers may be disposed of at rule-day; but there is another rea- 
son why the objection is not well taken. The December term had 
not adjourned at the time the demurrer and plea was filed, and at the 
time the notice of argument was served upon the defendant's solic- 
itor the suit was pending in court on the docket under equity rule 16, 

• Reported by Robertson Howard, Esq., of the St. Paul bar. 
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and the sufficiency of the plea and demurrer could be called up and 
tested without formai notice, in term, in présence of counsel, or by 
proper notice in his absence. 

In the argument, counsel fully presented their views, and I will 
now dispose of the plea and demurrer. 

And, Jirst, upon the demurrer. Tbe bill allèges that the complain- 
ants are sole owners of letters patent for a new and useful improve- 
ment in grain biuders for the district of Minnesota and the entire 
territory of the United States, except the state of Michigan, and that 
the improvements bave been extensively applied to practical use; and 
further allèges that by virtue of certain assignments of certain inter- 
ests and rights in and to letters patent, tbe entire rigbt, title, and 
interest in and to the inventions described in the letters patent, nam- 
ing them, were secured to your orators. And the bill charges in- 
fringement, prior to the commencement of tbis suit by tbe défend- 
ant barvester works, of the patents owned by complainants; and it 
is further alleged that the said défendant barvester works, on or 
aboLit May 31, 1884, assigned and transferred to tbe défendant Hodge 
ail its property and assets in trust, and for tbe benefii of its cred- 
itors, but how much and of what value is unknown, and prays a dis- 
covery thereof, and charges that since tbe assignment aforesaid the 
said Hodge bas continued the business of said St. Paul Harvester 
Works, and bas made and sold a large number of binding-machines 
erabodying the patented improvements aforesaid, and tbereby in- 
fringed upon tbe exclusive rights of the complainants; and that the 
said Hodge, as assignée, threatens and is about to distribute to the 
oreditors of the St. Paul Harvester Works the moneys realized by 
bim from the property and assets aforesaid, without regard to tbe 
rights and claims of your orators against tbe said St. Paul Harvester 
Works, unless restrained by tbe injunctional order of tbis court. 
There is an allégation that the improvements described in the several 
letters patent are so nearly allied in character as to be capable of joint 
as well as several use in grain-binding machines, and that the said 
inventions, or substantial and material parts described in tbe said 
letters patent, bave been and are used conjointly by the said défend- 
ants, etc. 

A writ of injunction is prayed for, and a prayer for a decree to ac- 
count for and pay over ail such gains and profits as bave accrued or 
arisen to, or been earned or received by, said défendants from the un- 
lawful use of said inventions, and from the infringement thereof as 
aforesaid, and to pay the damages sustained, etc. Copies of tbe sev- 
eral letters patent are attacbed to and made a part of tbe bill. Tbe 
demurrer is interposed for the reason, as alleged, that the bill is ex- 
hibited against tbe défendants for several and distinct matters and 
causes which bave no relation to each other, in whicb, or in tbe greater 
part thereof, it is urged that tbe défendant tbe St. Paul Harvester 
Works is not in any way interested or concerned, and ougbt not to be 
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implîcated, and that the matters and alleged canses of action pleaded 
against Hodge are distinct from the alleged cause of action pleaded 
against the défendant the St. Paul Harvester Works, and ought not to 
bave been joined together in one bill; that tbe bill is multifarious. 

The rule invoked by the coiinsel for the défendant, tbat two or more 
distinct subjects cannot be embraced in the same bill, bas no appli- 
cation to this case. The pleadings show that there is a privity of con- 
nection between the corporation and Hodge in référence to the object 
of the action and the subject-matter thereof. Hodge is the assignée 
by voluntary assignment for the benefit of creditors. He is a trustée 
required to exécute the trust created by the corporation ; and if any 
property or effects remain after its f nlfillment, he must turn it over to 
the cestuique trust. Heis alleged to be in possession of ail theassets 
and moneys of the défendant the St. Paul Harvester Works by a vol- 
untary transfer, which moneys, or a portion thereof, the bill charges 
were gains and profits derived from the infringement of the complain- 
ants' improvements designated in the letters patent. If in equity, as 
is the settled doctrine, an infringer is treated as a trustée of the pat- 
entée of the gains derived by him from the infringement, (1 Ban. & A. 
Pat. Cas. 485,) and is held accountable accordingly, certainly an as- 
signée of such gains in trust for creditors is a proper party for the 
purpose of obtaining a just account of thèse profits. He is a neces- 
sary party, upon the same prineiple as an agent who represents bis 
principal and manages his business. How far and to what extent the 
funds alleged to be in his hands would be affected if the complainants 
should obtain a decree is not involved on this hearing. The bill is 
not open to the criticism suggested by the demurrer, and the same is 
overruled. 

Secondly. The défendant Hodge files a plea to part of the bill, and 
claims that he cannot be compelled to render account for any such 
gains or profits as may bave been earned by the alleged infringe- 
ment of complainants' rights by the St. Paul Harvester Works prior 
to the assignment to him; and he urges that such voluntary as- 
signment to him, in trust for creditors, is in law a bar to ail relief 
claimed in the bill by the owners of the alleged infringed letters pat- 
ent. The implication of the plea is that his conduct as trustée un- 
der the assignment, and the management of the property in his pos- 
session, is to be regulated exclusively by the laws of the state of Min- 
nesota, and that he is responsible to the district court of Ramsey 
county for the faithful discharge of his duties, and therefore any 
claim which the complainants may bave for infringement of letters 
patent must be presented to the assignée, and if the infringement is 
disputed by him, settled and adjudged by the state court. I do not 
agrée to this proposition. If the défendants confess the allégations 
and charges of the bill, and the amount of alleged damages, it may 
be that the only method of enforcement of the complainants' claim 
against the insolvent corporation, or at least the quickest way of sat- 
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ÎBfying the decree, Tyould be to file the claim aa settled, and partici- 
pate in the funds; but as the défendants do not confess tbe infringe- 
ment, or any of the matters alleged in the bill, to be true, except as 
stated in the plea, the complainants can litigate their rights in this 
court, and the fact of an assignment made by the insolvent corpora- 
tion to the défendant Hodge ia no bar to the prosecution of their 
suit. 

I do not see howthe insolvent lawof the stateof Minnesota can af- 
fect the proceeding to enforce the rights of a patentée against an in- 
fringer. If the défendants will admit the charge of infringement, 
and permit a decree to be entered settling the amount of the com- 
plainants' claim, there would be some force in the suggestion that 
the complainants must apply for payment under the laws of the state 
of Minnesota regulating assignments for the beneût of creditors. It 
is true that the complainants, if they were so disposed, could présent 
their claim to the assignée and abide by his décision ; but they are 
not compelled to do so, and no state law can deprive the complainants 
of the right to litigate disputed infringements of letters patent in this 
court. 

This is not an action involving contract rights between the parties 
thereto, but is a case arising under the patent-right laws of the United 
States, and the jurisdiction vested in the courts of the United States 
is exclusive of the courts of the state. Eev. St. § 711, p. 135. 

The plea is overruled. 



McFabland and another ». Spenceb and another. 

{Circuit Court, S. D. New York. February, 1885.) 

Patbnts fob Inventions— Métal Tbnon fob Blind-Slatb— Patent No. 76,491. 
Letters patent No. 76,491, Issued to William McParland and John H. Camp- 
bell, April 7, 1868, for a métal tenon for blind-slats, hdd valid, and inf ringed by 
défendants. 

In Equity. 

Peter Van Antwerp, for complainants. 

Edward S. Clinch and E. T. Rice, for défendants. 

CoxE, J. The complainants are the owners of letters patent No. 
76,491, issued to William McParland and John H. Campbell, April 
7, 1868, for a métal tenon for blind-slats. The object of the inven- 
tion is to provide tenons for blind-slats when the original tenons are 
broken off or injured so as to beeome inoperative. The following di- 
agrams will serve to illustrate the invention : 



Fig. 1. 
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Fig. 1 represents the tenon applied and fitted to a blind-slat, and 
■working in the mortise of' the frame, in place of the one broken or re- 
moved; Fig. 2, the face view of the tenon, with escutcheon plate on it<» 
inner end; Fig. 3, the same reversed, showing the connection of the 
escutcheon plate to the tenon by means of a beveled shoulder. Tba 
inventer déclares in the spécification that "heretofore the breaking 
oflf or the decay of a tenon has caused the entire loas of the slat, there 
being no means or device known, previous to my invention, whereby 
the tenon could be restored or repaired without incurring too much 
expense; and furthermore, the repair or restoration of a broken tenon 
is difficult without the removal of one of the side-bars of the frame." 
The advantages of the invention are economy, simplicity, symmetry, 
and durability. It is much cheaper to use the métal tenon than to 
remove the slat. A person possessed of a pocket-knife and a very 
limited amounfc of mechanical skill can make the repair. Prier to 
the invention it was necessary to take down the blind, separate the 
frame, remove the broken slat, substitute the new slat, attach it to 
the hand-rod Whieh opérâtes the séries of slats, and readjust the 
frame. Ail this required time and skill, was expensive and inconvén- 
ient, and when the work was done it was found almost impossible to 
make the new slat correspond in color with the old ones. The device 
is an exceedingly simple and unpretending one, — so simple that, to one 
who sees it now, the wonder is that it did not occur to some one long 
before the date of the patent. But it never did. Criticism that an 
invention is so plain that it must be perceived by ail, comes with poor 
grâce from those who did not themselves perceive it. 
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The aiiswer is confined to spécifie déniais of the allégations of the 
complaint; no affirmative défense is pleaded. The défendants intro- 
duced in évidence a patent granted to George R. Clark, March 5, 1867, 
for an "improved metallic blind-slat, clasp, and pivot." It consista 
of a métal cap, carrying a tenon, which fits on the end of the slat. 
The merits claimed for it are that it prevents longitudinal splitting, 
and furnishes a pivot of great durability for the slat to turn on. 
Should a tenon beeome broken, the frame must necessarily be dis- 
membered, precisely as in the case of the wooden tenon, in order to 
repair it. The Clark de vice is whoUy dissimilar from that of the 
complainants. The défendants also, under objection, introduced tes- 
timony showing that in 1837 or 1838, 200 tenons were made, to fill 
a spécial order, out of 16-gauge strap-iron, the strap being bent so as 
to grasp the slat on both sides, and a pivot to swivel the slat being 
riveted to the bent end. Thèse tenons could not be used for purposes 
of repair, except by taking the frame apart. It required mechanieal 
skill to apply them, and they could be made only on spécial order, as 
it was necessary that they should exactly fit tlie slat. The défend- 
ants also proved that between 1849 and 1851 the iron shutter of a 
building on Eeade street, New York, was repaired with a tenon like 
the complainants'; also that in 1844 and 1846, in Germany, similar 
tenons were used in the original construction of iron shutters, and 
that for 300 years shutters so made had \ieen. used in the tower of 
the church at Wittemberg, to the front door of which Martin Lu- 
ther nailed his thèses. It will be -seen that even had the défendants 
pleaded prior use, as required by section 4920 of the Eevised Statutes, 
there is nothing in this testimony which anticipâtes the complainants' 
invention. There is no allégation that the inventor or other persons 
hère had knowledge of the alleged prior use in Germany; but in any 
view the évidence is wholly inadéquate to defeat the patent. As 
showing the state of the art, the testimony, though involved in ob- 
sourity and doubt, may be admissible, and, were the question one of 
infringement, such proof might require the narrow construction of a 
broad claim; but it is obvious that it cannot avail the défendants 
where they deal in the identieal contrivance covered by the patent. 
No one, so far as the record shows, ever used, prior to the patent, a 
tenon like the complainants,' on wooden blind-slats, for the purposes 
of repair. This is what the invention covers. 

There should be a decree for the complainants for an injunction 
and an account, with costs. 
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Mellon v. Smitii-Davis Manuf'g Co. and others. 
{Circuit Court, B. D. Missouri. March 2, 1885.) 

Patents— Met ALLic Speing-Beds. 

Letters patent No. 238,703, granted to Peter A. Mellon for an împrovement 
in " raelallic spring-beds," hdd void for want of novelty. 

In Equity. 

Suit for the infringement of letters patent No. 238,703, granted to 
Peter H. Mellon for an improvement in metallic spring-beds. The 
improvement relates, as the spécifications state, "to a spring-bed 
made entirely of métal, and it consists in duplicata iron frames, to 
which the bottoms and tops of the outer row of the double spiral springs 
are secured by wire ; the inner rows of springs being connected to each 
other and to the outer row by means of open-wire links." The in- 
venter claims as his invention "the combination in a spring-bed of 
the frames, A, A^ braces, D, and double spiral springs, C, connected 
to each other and to the frames substantially as and for the purpose 
set forth." 

W. M. Ecoles, for complainant. 

Finkelnburg, Rassietir é Dexter Tiffany, for défendants. 

Tkeat, J. The several claims in plaintifif's patent are for thecom- 
binations therein respectively named. As to some of such combina- 
tions, obviously there is no infringement. From the state of the art 
at the date of said patent, no novelty as to the alleged invention is dis- 
cernible. The court can detect no exercise of inventive faeulty where- 
from the mechanical arrangements named are patentable, -within the 
purview of the patent law. There is no suggestion in the patent as to 
adjustability, and indeed the spécifications show that the opposite was 
in the mind of the patentée. Soldering, welding, or the use of re- 
versely screw-threaded couplings would màke the connection of the two 
parts fixedly rigid. Such, also, would be the effect of a coUar as in 
the patent described. The court, therefore, is of the opinion that 
the patent is void for want of novelty. Morris v. McMillin, 5 Sup. 
et. Eep. 218. 

Bill dismissed, with costs. 

ïReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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The Pacifio.' 

{District Court, W. O. Pennsyhania. February 20, 188S.) 

1. Bbamen's Wages— Leaving Vkssel. 

A seaman was hired without signing shipping articles on a vessel about to 
proceed on a voyage fromaport in one state to a port in a state not adjoiniug. 
Héid, that lie could leave the vessel at any place. 

2. Bamb— Rev. Sï. ^ 4520, 4523. 

Sections 4520 and 4523 of the Kevised Btatutes of the United States héld to 
apply to the hiring of seamen on vessels navigating rivers of the Intérior states. 

3. Bamb— Wagbs not Forfbitbd. 

A seaman left a vessel at a place where a substitute could easily be obtalned, 
and the boat suft'ered no détriment by reason of his refusai to work. Held, not 
to be such misconduct as would forfeit his wages for the time he perf ormed his 
duty. 

In Admiralty. 

On March 14, 188é, Taylor Harlan, the libelant in thia case, was 
hired by the mate of the steam tow-boat Pacific as a deck hand on 
said tow-boat while she was lying at the port of Pittsburgh, Pennsyl- 
vania, without any shipping articles being signed. The tow-boat Pa- 
cific was upwards of 50 tons in burden, and was engaged in navigat- 
ing the Monongahela and Ohio rivers. At the time of the hiring of 
libelant nothing was said about the duration of the voyage of the 
Pacific or thé port to which she intended going, but it was understood 
that Harlan should receive the same rate of pay that other deck 
banda were getting for similar services. The Pacific made up a tow 
of coal barges and proceeded down the river to Louisville, Kentuoky, 
where she left her loaded barges, and the same day started back for 
her home port with three empties. On the twenty-second day of 
March, 1884, the Pacific arrived at a coaling station called Ludlow, 
a small town three miles below Covington. Hère the mate ordered the 
watch on deck to carry coal from a fiât into the tow-boat. Harlan, 
the libelant, having, as he testified, sprained his wrist by a fall some 
weeks previously, refused to obey the mate's order, and said he was 
going to quit work. The mate referred him to the captain, who told 
him unless he performed his duty he would forfeit his wages for the 
entire trip, and on his continued refusai to work ordered him ashore, 
and threatened to arrest him if he did not leave the boat. The libel- 
ant went ashore, and on his arrivai at Pittsburgh libeled the Pacific 
for his wages for the eight days that he had worked on the steam tow- 
boat. It was admitted that the rate of wages for that trip for deck 
liands was $-35 a month. 

Albert York Smith, for libelant, cites, inter alla: 

Sec. 4520, Rev. St. Every master of any vessel of the burden of bO tons 
or upwards, bound from a port in one state to a port in any other than an 

IFrom tbe Pittsburgh LegalJournal. 
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adioining state, excepfc vessels of the burden of 75 tons or upward, bound 
from a port on tli6 Atlantic to a port on the Pacifie, or vice versa, shall, be- 
fore he proceeds on such voyage, make an agreement in writing or in print, 
with every seaman on board sueli vessel except such aa shall be apprentice or 
servant to himself or owners, declaring the voyage or tenu of time for which 
such seaman shall be shipped. 

Sec. 4523. AU shipments of seamen raade contrary to the provisions of 
any act of eongress shall be void; and any seaman so shipped may leave 
the service at any time, and shall be entitled to recover the highest rate of 
wages of the port from which the seaman was shipped, or the sum agreed to 
l?e given him at his shipment. 

When seamen are shipped without signing articles they may leave the serv- 
ice at any time. Desty, Shipp. & Adm. § 184; ffraham y. The Exporter, 21 
Int. Eev. Rec. 110; The Fremont, 10 Amer. Law Eeg. (N. S.) 340. 

Every trivial act of disobedience will not work a forfeiture of wages. 

Leaving in a place where the master could easily obtain a substitute is not 
désertion. Desty, Shipp. & Adm. §§ 181, 184; The Crusader, 1 Ware, 437. 

Geo. C. Wilson, for respondent. 

AoHESON, J. I do not see that it can be denied that this case comea 
within sections 4.520 and 4523 of the Kevised Statutes, Grahani v. 
The Exporter, 21 Int. Eev, Eeo. 110 ; The City of Fremont, 2 Biss. 
415, Hence the libelant had the right to quit the boat without being 
chargeable with désertion. Id.; TAe Crusader, 1 Ware, 438. Having 
thus a right to leave the vessel, he is entitled to wages during the 
time of his actual service, unless he forfeited them by reason of his 
alleged misconduct. Now he swears that he had sprained his wrist, 
and that this was his reason for declining to aid i n coaling the boat. 
He should hâve made this explanation to the ma.te at the time ; but, 
still, I cannot say his failure to do so should depr've him of his wages. 
He did state the f act to Capt. Gould before he le^t finally. The boat 
suffered no détriment by reason of the libelant's refusai to assist the 
other hands on this occasion, or by his leaving the vessel at Ludlow; 
and, upon the whole, I do not perceive upon what just ground hia 
olaim for wages can be denied. 

Let a decree in favor of the libelant be drawn. 
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The Chasoa.* 
[Dislriel Court, S. 1). New York. Febmary 11, 1886.) 

BUPFICIENCT OP DUNNAGB — PEEIL OF THE SbA. 

The bark C, laden with nitrate of soda, ia bags, while on a voyage from Pi- 
sagua to Hampton Roads, under a charter of atit'reightment whlch exempted 
her from liability for losses from périls of the seas, encountered heavyweather, 
and was thrown on her beam ends, ia which position ahe lay for about 48 hours. 
Bhe was finally nearly righted. On arrivai she was found badly strained and 
unseaworthy ; and about 200 tons of the soda had beeu dissolved in washed-out 
spaces, 30 feet long by about 6 wide, along the bilges on each side, abreast of 
the main hatch. The dunnage was so placed as to be held in position by the 
bags only. On arrivai, the dunnage along the washed-out places was found to 
hâve fallen down. In ail the rest of the ship it was in proper place. No spé- 
cifie négligence in respect to the dunnage was alleged in the libel ; and no év- 
idence was given of aay custom to fasten the side dunnage. The respondents 
proved that the vessel was dunnaged in the usual raanner. Held, that the wa- 
ter was admitted tlirough the straining of the vessel when tlirown on her beam 
ends, which dissolved a portion of the cargo, by reasou of which the dunnage 
fell before the pumps oould be made effective ; and the dissolving of the cargo, 
after the dunnage was down, coûtinuedfor the rest of the voyage. Held, also, 
that the weight of proof showed that sufflcient open spaces were left by the 
dunnage to conform to the custom, and that, as the bark was dunnaged in the 
usual manner at the place of shipment, the court had no right to assume that 
it was négligence on the part of the bark to rely upon the cargo to keep the 
dunnage inits place, there being no contrary évidence on that point ; that the 
damage, therefore, resulted from a péril of the sca, and the vessel was not liable. 

In Admiralty. 

Sidney Chubb, for libelants. 

Owen é Gray, for claimants. 

Bkown, J. This libel was filed to recover damages for the non-de- 
livery and loss of about 200 tons of nitrate of soda, part of a cargo of 
about 900 tons, or 6,5é6 bags, which were shipped at Pisagua, Chili, 
on board the bark Chasca, bound for Hampton Roads and orders, in 
June, 1883. The bark was chartered to the libelants under a charter 
of affreightment that exempted her from liability for losses by périls 
of the seas. The question litigated was whether the loss of the nitrate 
is to be ascribed to périls of the sea, or to insufficient or improper 
dunnage. 

The bark sailed from Pisagua on June 21st. About the middle of 
July she met with very heavy weather, and a succession of gales, last- 
ing about three weeks. On the nineteenth of July, in a very severe 
gale, she was thrown upon her beam ends, shifting her cargo between- 
decks to the port side. She lay in that condition for about 48 hours, 
in a high sea ; after which she wore round so as to be upon her port 
tack. She was then partially righted by trimming the cargo between- 
deeks, though still having a considérable list to port, which remained 

1 Reported by R. D. & Edward Benedict, Esqa., of the New York bar. 
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during tlie rest of the voyage. She arrived at Hampton Eoads about 
Oetober 25th, unseaworthy and cranky, through loss of so mueh cargo 
in her lower hold, and was towed to New York about the first of No- 
vember. On examination there was found in her lower boid a space 
of about 30 feet in length by 6 or 8 feet in widtb, in the wings on 
eaeh side of the ship, abreast of the main hatch, where the bags were 
wholly or partially empty, being washed out by water; and the side 
dunnage there was nearly ail down. Forward and aft of this washed- 
out space, on eaeh side, the bags were dry and intact; and the dun- 
nage was in place as when loaded. There was no shifting of the 
cargo in the lower hold. On discharging the cargo it appeared that 
about 100 tons on eaeh side had been dissolved and lost in thèse 
washed-out spaces. The cargo in the center of the ship, fore and aft, 
over the keelson, and to the estent of four tiers of bags on eaeh side 
of the keelson, was uninjured. It is évident that the loss of the soda 
arose through its being dissolved in the water that came in contact 
with it along the bilges, as the vessel rolled from side to side ; while 
there was at no time sufBcient water to reach above the height of the 
dunnage along the keelson amid-ships, as the water washed from side 
to side. 

The weight of testimony is clearly to the effect that the cargo was 
well dunnaged, and in the usual manner, when loaded, giving about 
a foot of space above the floor of the hold, and from 14 to 16 inehes 
along the turn of the bilge. Two witnesses swear to this positively. 
It is confirmed by the condition of the dunnage forward and aft of 
the washed-out spaces, as testified to by careful observers; and there 
is no reason to suppose that it was différent abreast of the main hatch 
from what it was elsewhere. The testimony, based on the examina- 
tion made after the dunnage was ail down in the washed-out spaces, 
is insuflScient to countervail this proof. There is no question that 
the vessel encountered very severe weather, Dpon arrivai at Hamp- 
ton Eoads she showed nearly ail over her marks of very severe strain 
and injury. Thèse' injuries, and the leaks arising from them, would 
naturally produce ail the water in the hold necessary to aecount for 
the loss. Mr. Eeed, a very compétent expert, so testifies, and no one 
contradiets it. A clear mark of a water-line was apparent on both 
sides of the ship along the washed-out spaces. This was about two 
feet above the floor, as stated by some of the libelant's own witnesses. 
Mr. Eeed, for the défense, states this with more particularity, and 
testifies that no dunnage could bave prevented the loss of cargo with 
such a depth of water along the bilges. Water at the point of satu- 
ration holds in solution about half its weight of nitrate of soda. To 
dissolve and carry ofï 200 tons of nitrate of soda, 400 tons at least 
of water must, therefore, hâve passed through the hold and the ship's 
pumps ; or an average of over four tons a day from the time the bark 
was thrown upon her beam ends until she arrived at Hampton Eoads. 
The fact tbat sa great an amount of water was necessary to carry ofï 
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this soda is cited by the libelant, and, as I think, conclusively, to 
show that neither the whole loss, nor, indeed, any great part of it, 
took place during the 48 hours' time that the vessel was lying upon 
her beam ends. A small fraction of the amount of water necessary 
to dissolve ail this soda, if it were in the hold at any one time, would 
hâve submerged nearly ail of the cargo there; whereas, the fact that 
along the keelson the cargo was not injured, shows clearly that there 
could hâve been but a comparatively small amount of water in the 
hold at any one time. Four tiers of bags on each side of the keelson 
were unharmed; only the outer three tiers were more or less dam- 
aged. That the loss of the nitrate was graduai, and by a long-con- 
tinued process, is further proved by the fact that the crankness of the 
bark, which arose only from the loss of nitrates, inoreased gradually 
up to the time she reached Hampton Eoads. 

Thèse circumstances, it seems to me, indicate clearly enough the 
way in which the loss of the nitrate took place. When the bark was 
thrown upon her beam ends her leaks increased, as a conséquence of 
the severe strain on her huU; and as the pumps were unable to reach 
the water along the port side while the ship lay in that position, the 
water aceumulatad there until, at the turn of the bilge, it rose above 
the 14 or 16 inches space allowed by the dunnage. Lying in this 
position for 48 hours in a heavy gale and rolling badly, the nitrates 
in the bags upon the port side were rapidly dissolved, and the dun- 
nage, which depended upon the bags to hold it in position, being 
thereby loosened, became wholly disarranged and broken down. The 
bags at the sides against the dunnage were but two tiers high, and 
thence towards the center were piled gradually higher. When the 
bark wore round and came upon her port tack, with heavy weather 
still continuing and much rolling of the ship, the accumulation of 
water at once passed from the port side to the starboard side, rising 
at once above the dunnage there also, and soon producing on that 
side the same results by dissolving the lower bags and throwing down 
the dunnage. In the severe weather and the high sea the pumps 
were not able to be worked so as at once to bring the accumulation 
of water that passed from the port to the starboard side down below 
the dunnage in the starboard bilges, and in this way the water Unes 
on both sides, as observed by the witnesses, were probably formed. 
When the captain and others went down into the lower hold after 
the heavy weather had subsided, about the fifth of August, i, e., be- 
tween two and three weeks after the vessel was thrown upon her 
beam ends, they found the dunnage along the waahed-out spaees ail 
disarranged and down on each side. They endeavored to replace it 
to some extent, but could not do so eiïectively. No lights could be 
taken into the hold for fear of an explosion. During the remainder 
of the voyage, therefore, there was, in efïect, no side dunnage at ail 
along the washed ont spaees to serve as a protection for that part of 
the cargo against the water that usually runs along thg bilges. Hence 
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the bags "were constantly exposed to the action of water there, and 
were constantly dissolving and settling down. In the ordinary roll- 
ing of the ship nothing that the pumps could do would prevent this 
process from going on continually in some measure, and in rough 
weather the action of the water would be more rapid and destructive, 
and this would be still further increased by the increasing crankness 
of the vessel through the loes of cargo. I do not perceive any spécial 
dif&culty in the fact testified to, that the greater loss was upon the 
starboard aide ; for the loss arose chiefly through the breaking down 
of the dunnage caused by the water taken in, that could not be 
reached by the pumps, in the gale of July 19th. If the bark after- 
wards sailed more on the port tack than on the starboard tack, the 
action of the water and conséquent loss would be greater, . because 
longer continued, on the starboard side. 

In this way, therefore, there is no doubt, I think, that the severe 
gale of the nineteenth of July was the true cause of the loss. Had 
the side dunnage and the iloor dunnage been securely fastened at th.e 
bilges, otherwise than by the bags themselves, comparatively little 
damage would probably hâve been done. If it was the custom with 
such cargoes to fasten the dunnage securely, then the neglect of 
this précaution would bave made this bark liable. The case of The 
Tommy is cited, in which the omission to fasten the dunnage to 
prevent its falling in rough weather was held négligence, for which 
the ship was liable. 16 Fed. Eep. 601, 607. But the cargo there 
was of a wholly différent charaeter. To rebut the charge of négli- 
gence, it is sufficient to show that the ship bas been dunnaged in the 
manner usual and customary for such cargoes. Shear. Neg. § 6 ; Bax- 
ter V. Leland, 1 Blatchf. 536; Lamb v. Parkman, 1 Spr. 343, 351; 
The Titania, 19 Fed. Rbp. 101, 107, 108; The George Heaton, 20 Fed. 
Eep. 323; Clark v. Barnwell, 12 How. 283; 3 Kent, »217. 

The évidence in this case is to the effect that the bags of nitrate 
formed a very compact and solid mass; that the dunnage which, in 
this case, was without other fastening than such as the bags afforded, 
was secured in the usual and customary manner. Of the varions 
witnesses examined by the libelants, I hâve found none who testify 
that it was usual or customary to secure dunnage otherwise than was 
done in this case. The dunnage of the rest of the cargo was in place, 
and is proved to hâve been done in the customary manner. I bave 
no right to assume, therefore, that it was négligence in the ship to 
rely upon the bags to keepthe dunnage in place, when it appears that 
such has been the usual practice with cargoes such as this. 

There was no proof that the bark was not seaworthy when she 
left Pisagua. The water which dissolved the nitrates did not reach 
the cargo through her decks, nor, as in the case of Hubert v. Reck- 
nagel, through defects for which the ship is answerable. 13 Fed. 
Eep. 912. The cargo between decks was uninjured. The water 
plainly reached the hold through leaka in the sides or water-ways 
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caused by gênerai strain. There was evidently no lack of diligence 
on the part of the bark in handling the pumps. The log and the 
proof show that they were well attended to. And, as I hâve said, 
there is no proof of neglect to dunnage this cargo in the way custom- 
ary for such cargoes. The loss is attributable, therefore, to the per- 
ils of the sea originating in the severe gale of July 19th, and the 
throwing of the bark upon her beam ends. This was clearly a sea 
péril ; and the same cause so disarranged the dunnage, without the 
ship's fault, as to subject the cargo to constant loss afterwards, which 
the vessel could not prevent. This was still, therefore, a péril of the 
sea; and for such loss the ship, under the exceptions of this charter, 
is not liable. The Shand, 10 Ben. 294; Transportation Go. v. Downer, 
11 Wall. 134; Clark v. Barnwell, 12 How. 272; The Titania, supra. 
In the case of The Sloga, 10 Ben. 315, cited by counsel, the évidence 
showed that the brig, though encountering severe weather, suffered 
no considérable injury, nor anyleakage approximating to that in the 
présent case, nor were there any such spécial causes of loss as ex- 
isted hère. 

The libel is dismissed, with costs. 
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DUDGEOS WaTSON. 

[Circuit Court, S. B. New York. Match 7, 1885.) 

L EquiTT- Plbadino — Complainant non Compos Mentis — Plea.. 

A plea alleging that complainant " was at the time ol the commencement of 
the suit v^n compos mentis and incapable to sue," but failing to allège that he 
bas been so found by inquisition or that any committee bas been appointed, 
is bad. 
2. Samk— Praotiok — Motion to Strike Bill pbom Files — Stat. 

The proper practice in such a case is by an application to the court to strike 
the bill from the files hecause filed without authority, or to apply for a stay of 
proceedings until a committee or next friend may be" appointed. 

In Equity. 

Edward Wetmore, for complainant. 

Jas. McKeen, for défendant. 

AVallace, J. The plea of the défendant alleging that complainant 
"was at the time of the commencement of the suit noa compos me7itis 
and incapable to sue," does not allège that he has been so found by 
inquisition or that any committee has been appointed. In the ab- 
sence of such an allégation there is no aathority for such a plea. Mitf . 
PI. (4th Ed.) 229 ; Mitf. & T. 320. The proper practice in such a case 
is by an application to the court to strike the bill from the files be- 
cause it bas been filed without authority, owing to the mental inca- 
pacity of the complainant, or to apply for a stay of proceedings until 
a committee or next friend may be appointed. Wartnaby v. iVart- 
nahii, 1 Jac. 377; Attorney General v. Tyler, 2 Eden, 230; Norcom 
V. Rogers, 16 N. J. Eq. 484. The court can then ascertain whether 
there is any reasonable foundation for suspending the progress of the 
suit. It would be intolérable to permit a défendant whenever so dis- 
posed to challenge the mental capacity of a complainant .by a plea, 
and the practice might lead to grave abuses. The défendant has no 
interest in such an inquiry beyond being protected from a vexations 
suit. Any person may volunteer to act as a next friend and bring a 
suit for an insane person when no committee has been appointed, and 
the court will entertain it and décide its merits. Jones v. Lloyd, 43 
Law .J. (Ch.) 826,against the objections of the défendant. The per- 
son thus oificiously constituting himself the protector of the lunatic 
does so at his risk and may be compelled to pay the defendant's costs, 
and must establish the propriety of his act if called to account by a 
committee subsequently appointed. The solicitor who files a bill as- 
sumes the same responsibility. 

The plea is overruled. 
v.23p,no.4 — 11 
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FiSHBE ». POETBB.* 
{Oireuit Court, V. Nebraska. February 27, 1885.) 

1. MOETGAGE — RbFORMATION AND FOBBCLOSURB — MiSTAKB JS DBSOSIPTIOII OF 

PilOPERTÏ. 

Where the uncontradicted évidence, in a suit to reform and foreclose a mort- 
gage, shows that there was a mistake made iû describing the property intended 
to be covered by it, ibe mortgage will be reformed so as to carry eut the inten- 
tion of the parties. 

2. Samb^Usubt — Agent Retaining Commission. 

When an ageflt who negotiates a loan, seoured by mortgage, bearing 10 per 
cent, interest, whicli is légal at the tirae, retaius as a commission 10 per cent, 
of the nmount of the loan, the transaction will not be held usurious when it 
appears that the mortgagee did not share in the commission retained, or agrée 
to do so, and that the agent was acting solely as agent of the mortgagor. 

Suit to Eeform and Foreclose Mortgage. 

Mayne à Hunter, for complainant. 

Geo. S. Smith and Geo. W. Doane, for respondent. 

Ddndy, J. There was a mistake made in the mortgage, in properly 
describing the land intended to be coyered by it. This is uncontra- 
dicted. The mortgage must, therefore, be reformed so as to carry 
out the intention of the parties. 

The défense of usury relied on is not sustained by the proof, ea- 
pecially if the later décisions in this court are to be foUowed in de- 
termining that question. The Porters applied to TuUys, of Council 
Bluffs, to borrow $1,900. Tullys was a loan broker, whose business 
it was to procure loans for others, he charging a large commission 
therefor. The Porters speoially employed him to negotiate a loan 
for them, and agreed to pay him 10 per cent, commission if he pro- 
oured for them the $1,900 desired. This he did. The money came 
into his hands, and he retained his commission according to agree- 
ment. This he had a right to do, unless he (Tullys) was the agent 
of Fisher, the mortgagee. Tullys went to Plattsmouth to look after 
the matter, prepared ail the papers, did ail the business for the Por- 
ters, received the money, kept his commission, and gave to the Porters 
the balance. There is no testimony in the record that shows that 
Fisher, the mortgagee, ever received, or was to receive, anything 
whatever from the Porters, except the principal of $1,900, and inter- 
est thereon at 10 per cent, per annum. That was lawful at the time. 
There is nothing that connecta Fisher in any way with the commis- 
sion retained by Tullys, nor is there anything that shows Fisher 
even knew of that part of the transaction. Tullys expressly says in 
his testimony that he was not agent for Fisher, and did not represent 
him, and that he was acting solely for the Porters. If Fisher had 
shared in the commission retained, or had agreed to do so, or if Tul- 
lys had in any sensé been agent for Fisher, then Fisher would be 

1 Reported by Robertson Howard, Esq., of the St. Paul bar. 
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held responsible for TuUys' acts. As îi is, he was not responsible 
therefor. 

Decree will be allowed plaintiff for amount due on mortgage, and 
for taxes paid by him on the laad. 



NoRTH V. Knowltoh and others.' 

OeTON V. NOBTH.* 

{Circuit Court, D. Minnesota. March, 1885. 

MoRTGAOE— VnioK Record ov SkconO Mortg4(ïb— CoNSTRUOTivii Notice— 

FORECLO80EB. 

The rule that if the owner of a prior unrecorded mortgage puts it on record 
before a subséquent purchase of the property the record will be constructive 
notice to the purchaser, is applicable to a case where the purchase is upon the 
foreclosure of a mortgage prior in record, but subséquent in date. 

In Equity. 

On July 24, 1878, Knowlton and wife made their promissory note 
to the order of Anna North for $700, with interest at the rate of 9 
per cent, per annum, with coupons attaehed, payable at the office of 
Corbin Banking Company, unpaid interest drawing 10 per cent.; and 
on failure to pay interest within five days after due, the holder may 
collect principal and interest at once. The note was secured by first 
mortgage on lots 1, 2, 3, 4, and 5, and S. E. J of N. E. \ of N. E. \, 
section 5, township 121, range 46, situated in Big Stone county. 
Minnesota. Mortgage was recorded August 3, 1878, in Big Stone 
county. On April 1, 1880, Knowlton and wife made their note foi 
$200, payable to W. I. Austin, or order, six months after date, witb 
interest at 10 per cent, per annum, and also made their note for $200, 
payable 18 months after date to order of W. I. Austin, at 10 per cent, 
interest, and secured the two notes for the aggregate sum of $400 
by mortgage on said property covered by first mortgage, which was 
recorded in the county of Stevens, state of Minnesota, June 20, 1880; 
and the same mortgage was also recorded in Big Stone county, May 
8, 1882. The first mortgage also was recorded in Big Stone county, 
May 31, 1881. The Austin mortgage was foreclosed under the power 
of sale by virtue of the statute of the state of Minnesota, and on de- 
fault the property was sold, April 12, 1882, to G. K. Orton, he being 
the highest bidder, for the sum of $513.51, and a certificate given the 
purchaser by the sheriff. He went into possession, and on April 26, 
1883, commenced an action in the state court against North to dé- 
termine the adverse claim, which was removed to this court and stands 

iReported by Robertson Howard, Esq., of the 8t. Paul bar. 



164 ÏKDEBAIi BEPOBTSB. 

for hearing. There were other conveyances from Orton and wife, 
but the case, by stipulation of counsel and other proceedings, bas 
been freed from any embarrassaient on that account. Suit is brought 
by Anna North to foreclose her mortgage, making Oi-ton a défendant, 
and the two cases are heard together. No défendant appears but 
Orton. At the time her mortgage was first recorded, August 3, 1878, 
Big Stone was an unorganized county, and continued so until Feb- 
ruary, 1881. It was attached to Stevens county for judicial pur- 
poses, and conveyances and mortgages by statute were authorized to 
be recorded in Stevens county, and until the record of May 31, 1881, 
her mortgage was not properly recorded so as to give constrnctive 
notice of its existence and its contents. Austin's mortgage was prop- 
erly recorded, and, though later in date, it was prior in record to the 
North mortgage. 

G. J. Berryhill, for Anna North. 

L. Eminett, for G. K. Orton. 

Nelson, J. The purchaser, Orton, at the foreclosure sale of the 
Austin mortgage, is entitled to a decree in his favor, if Austin took 
his mortgage without notice of the North mortgage, actual or con- 
Btructive, and paid a valuable considération therefor. Gen. St. Minn. 
1878, p. 537, § 21. He cannot claim precedence of title unless the 
évidence clearly establishes thèse facts ; for it is not disputed that at 
the time of his purchase the North mortgage was properly recorded, 
and it is well settled that if the owner of the prior unrecorded mort- 
gage puts it on record befoi'e a subséquent purchase of the property, 
the record would be constructive notice to the purchaser; and this 
rule applies where the purchase is upon the foreclosure of a mort- 
gage prior in record, but subséquent in date. See 3 Washb. Eeal 
Prop. 282-287. It is necessary for North to show that Austin had 
actual notice or knowledge of facts sufficient to put him upon inquiry 
to ascertain if there was any incumbrance or lien prior to his mort- 
gage when he took it, and if this is not proved, it is still necessary 
for Orton to show that Austin paid value for his mortgage. The 
Austin mortgage contains an erasure of the covenant against incum- 
brances; it was a printed form containing several other covenants, 
and none were erased but this. No explanation is given, and it is a 
fair inference that there was a motive known to Austin for this eras- 
ure; at least, Orton should offer some explanation, which he fails 
to do. 

Again, the évidence that Austin paid the $400 considération men- 
tioned is not fuU and satisfactory. Orton is the only witness, and 
his testimony is brief. He says : "I know what that mortgage was 
given for ; it was given for lumber sold by Austin to Knowlton and 
put into a bouse which Knowlton was erecting at that time." It was 
necessary to prove a considération actually paid; the récital in the 
mortgage of such payment is not enough, and this proof is too meager 
and unaatisfactory. The conclusion is that Orton does not stand in 
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the situation of a lona fide parchaser for a valuable considération, 
and bas no precedence of title, by virtue of hia purchase, to defeat a 
foreclosure by North. 

Decree ordered in favor of North, and a référence to B. P. Shipman, 
master. 



WiNDLB V. BoNEBEAKB and othors. 

{Circuit Court, D. Kansas. March 13, 1885.) 

Vbndok and Vendée— Negotiable Bond Securbd by Mortgagb— Asmgnmbnt 
— Patment bt Pubchasbr— Fraudulent Satisfaction dp Kbcord— Fobb- 
closubb bt assignee. 

B. and wife executed a negotiable bond to 8. for $500, payable in flve years, 
at the National Bank of Chester County, Pennsylvania. with interest, payable 
semi-annually at the sanie place, for whlch coupons were attached, and to se- 
cure payment, executed a inortgage on 160 acres of land iu Allen county, Kan- 
sas. S. recorded the mortgage, and sold and transferred the bond and mortgage 
to H., who transferred and sold them to W. Immediately after the exécution 
of the bond and mortgage, and before the assignaient of the mortgage was re- 
corded, B. sold and convej'ed the land to A. subject to the mortgage, and A. 
sold and conveyed to L., who sold and conveyed to D. 8. S. represented that 
he was still the owner and holder of the bond and mortgage, and before D. S. 
accepted a deed from L. he paid S. tlie amount of the bond, and S. satisfied the 
mon âge of record. The bond and mortgage were not in the possession of S., 
nor had he any authority to satiafy the record. W. brought an action to fore- 
close the mortgage. Ileld, that D. S. took the land subject to the mortgage, 
and that W. was entitled to foreclose. 

In Equity. 

E. A. Barber, for plaintiff. 

J. H. Richards, for défendant Sheer. 

FosTBE, J. The complainant brings his bill în equity, seeking a 
decree of foreclosure of a mortgage on real estate. On the twenty- 
BGventh of June, 1879, Isaac Bonebrake and wife executed a nego- 
tiable bond to one J. W. Stover for $500, payable in five years, at 
the National Bank of Chester County, Pennsylvania, with interest, 
payable semi-annually at the same place, and for which coupons were 
attached; and to secure the same, executed a mortgage on 160 acres 
of land in Allen county, Kansas. Stover immediately placed the 
mortgage on record, and then sold and transferred the bond and mort- 
gage to one David Hurd, who soon thereafter, and on the sixteenth 
day of August, 1879, sold and transferred them to this plaintiff, who 
thereby became the honafide holder of the same. Immediately after 
the exécution and delivery of the mortgage, Bonebrake and wife sold 
and conveyed said real estate to one Boydston, subject to said mort- 
gage, and who in turn sold the land to one Likes, who, on the eight- 
eenth day of August, 1879, sold and conveyed it to défendant David 
Sheer. At the time Sheer bought the property there was no assign- 
ment of the mortgage on record, and Sheer had no knowledge of the 
transfer and sale of the bond and mortgage, and Stover falsely repre- 
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aented to Sheer that lie (Stover) was still the owner and holder of the 
same, and had them in his possession, and that be would xelease the 
mortgage of record upon Sheer paying the money to him. Eelying 
upon thèse représentations of Stover, they together went to the oiïice 
of the register of deeds, and Stover then and there satisfied the mort- 
gage of record, and Sheer paid him the money and took a deed for 
the land. Stover did not hâve possession of the bond or mortgage, 
and had no title or interest in them, nor any authority to satisfy the 
record. The mortgage recited the debt which it was given to secure, 
and the time and place of payment, (June 27, 1884, at the National 
Bank of Chester County, Pennsylvania.) The controverSy is now be- 
tween this plaintif and David Sheer, as to whether the mortgage is 
a lien on the land as against Sheer's title. When Sheer began nego- 
tiations for the land the records disclosed the existence of the mort- 
gage unsatisfied, the debt not due for several years to corne, and pay- 
able at a bank in Chester county, Pennsylvania, and a negotiable 
obligation outstanding for which the mortgage was given to secure. 
Neither Stover nor any one else told Sheer that the debt had been 
paid ; on the contrary, he was told that the debt was not paid, and in 
this transaction he undertook to pay it off and get the record clear. 
It appears to hâve become the estàblished doctrine that a mortgage 
given to secure a debt is but an incident to the debt and partakes of 
its negotiability. Carpenter v. Longan, 16 Wall. 271 ; Burhans v. Huteh- 
eson, 25 Kan. 636; Kellogg w. Smith, 26 N. Y. 20; Keohane v. Smith, 
97 111. 156. From this rule it would naturally follow that while its 
negotiable character existed the purchaser would take the security as 
he does the debt to which it is the incident, free of equities and dé- 
fenses existing between the original parties. The bonajide purchaser, 
in such case, obtains vested rights to the debt and the security. How 
far are his rights liable to be divested by reason of the registry laws 
concerning real estate ? Must he put upon tlie records his assign- 
mentof the mortgage, or in default thereof remain in constant danger 
of the mortgagee, at any time wiping out his security with a stroke of 
the pen? ïhe statute of this state déclares that the recording of an 
assignment of a mortgage does not of itself impart notice to the mort- 
gagor, so as to invalidate any payment made by him, his heirs or per- 
sonal représentatives, to the mortgagee. Section 3, c. 68, Laws 1879. 
This statute evidently requires actual notice to the mortgagor of the 
assignment, to protect the rights of the assignée against payments by 
the mortgagor to the mortgagee. But the suprême court of Kansas 
bas construed this provision as not applying to mortgages given to se- 
cure negotiable paper. Burhans v. Hutcheson, 25 Kan. 626. In any 
event, the grantee of the mortgagor is not included in the terms of the 
statute, and it may well hâve been intended that a subséquent pur- 
chaser of the real estate should be charged with notice of ail the rec- 
ord shows at the time of his purohase. Jones, Mortg. § 473 ; Belden 
V. Meeker, 47 N. Y. 307; Van Keuren v. Corkins, 66 N. Y. 77. 
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In this case tbe records showed, at the time of Sheer's purcliaae, an 
unsatisfied mortgage to secure a negotiable bond, due more than four 
years hence, and payable in Chester county, Pennsylvania. He was 
informed that it was not paid off; but Stover, the mortgagee, falsely 
represented that he was still the owner of it, and that it was in bis 
possession ; and relying upon thèse statements, and without requiring 
Stover to produee or surrender the note or mortgage, he paid him the 
amount of the debt, and had satisfaction entered of record. This 
transaction occurred on the eighteenth day of August, 1879, and but 
two days after the plaintif bought the note and mortgage in Penn- 
sylvania, not sufficient time having elapsed toenable plaintiiï to hâve 
put bis assignment on record; and, as a matter of fact, it was not 
recorded until July, 1881. This bond being negotiable, and the mort- 
gage of record disclosing that fact, as well as the time and place 
of payment, it was great carelessness on the part of Sheer not to 
hâve required the production of the papers, or some évidence that 
Stover held the same. ' Keohane v. Smith, 97 111. 156; Purdy v. Hunt- 
ington, 42 N. Y. 334; Jones, Mortg. § 474; Bank v. Ânderson, 14 
lowa, 545. Had Sheer found the record of the mortgage released 
and satisfied by the mortgagee, and he had no actual notice of the as- 
signment, or that the debt was unpaid, he might well hâve relied on 
the record; and in such a case he would take the land free of in- 
cumbrance, although the record may hâve been released by fraud, ac- 
cident, or mistake, or merger of titles. Jones, Mortg. § 472; Purdy 
V. Huntington, 42 N. Y. 334; Gillig v. Maass, 28 N. Y. 191; Broion 
V. Blydenhurg, 7 N. Y. 141 ; Kellogg v. Smith, 26 N. Y. 18; Van Keu- 
ren v. Corkins, 66 N. Y. 77; Bank v, Anderson, 14 lowa, 544; Van- 
nice V. Bergen, 16 lowa, ÔSS ; McClure v. Burris, Id. 591 ; Cornog v. 
Fuller, 30 lowa, 212; Bowling v. Cook, 39 lowa, 200; BaLloj'm v. 
Sager, 70 111. 505; Ogle v. Turpin, 102 111. 148; Ayers v. Hays, 60 
Ind. 452; Etzler v. Evans, 61 Ind. 56. 

This great array of authorities bas been examined and cited by 
reason of a supposed conflict on this question, and there are some 
cases, I believe, in Michigan and Wisconsin, and a dissenting opinion 
in Bank v. Anderson, supra, giving to a mortgage securing a negotia- 
ble debt the same protection in the hands of bonajide holders as the 
note itself. But in reason, as well as by the great weight of author- 
ity, I think the doctrine before announced is fully established. At 
the same time it must be kept in mind that the record which will 
protect the subséquent purchaser is the record as hejlnds it, and not 
as he makes it, or procures it to be made. For instance, take the 
case of Cornog v. Fuller, supra. The court say: "When Fuller pur- 
chased the land he had no notice that the Hall note was unpaid, and 
in the possession of plaintiff. He saw upon the records the satis- 
faction of the mortgage," etc. In the case of Insurance Go. v. El- 
dredge, 102 U. S, 545, when the insurance company made its loan 
the deed of trust to secure the notes held by Eldridge was released. 
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But the release was procured by the agent of the insurance oompany, 
and su eh record could nofc avail the company. If this was not the 
rule it would open wide the door for fraud and carelessness, as a 
party could take advantage of his own wrongful or careless act. The 
only case which seems to recognize a différent doctrine, I hâve been 
able to find, is Leivis v. Kirk, 28 Kan. 497 ; and while the correct rule, 
as an abstract proposition of law, is stated in that case, I think the 
court overlooked this distinction, or else they took the finding of the 
court below, that Kirk was a bonajide purchaser, as conclusive, not- 
withstanding the status of the record. The case of Keohane v. Smith, 
svpra, is directly in point with the case at bar; as also is the case of 
Bent V. Stiger, lately decided by the suprême court of Illinois and 
not yet reported. The lien of the plaintiff's mortgage must be held 
superior to Sheer's deed, and a decree entured as prayed in the plain- 
tiff's bills. 

Brewer, J,, concurring. 



Mo Alpine v. Union Pao. Ey. Co.' 
[Circuit Court, D. Kansas. January 30, 18S5.) 

1. Raileoad Companiks— Consolidation— Purchask of Lakds— Noticb of Eq- 

CITIKS. 

At the time of the consolidation of the Union Pacific, Kansas Pacific, and 
Denver Pacifie Railway (Jompanies, the Consolidated company becarae invested 
and possessed of ail the rights and privilèges arid propertjr, real, personal, and 
mixed, of the constituent companles, subject to ail liens, charges, and equities 
existing thereon, and took the same with f uU knowledge of those liens, charges, 
and equities. A contract for the sale of lands standing on the boolis of the 
Kansaa Pacific Company is sufiioient notice to the Consolidated company to 
prevent it from being a bona fide purchase without notice. Whipple v. Union 
Pao. By. Go. 28 Kan. 474, distinguislied. 

2. Samb— Contract to Bxchange Rbal Estatb— Specific Performance. 

Where officers of a railway company enter into negotiations and contract for 
an exchange of real estate, and the board of directora of the railway company 
sUbsequently authorize the exchange of the lands to be made, and the deed of 
the company to be properly executed and delivered to thi' party with whom the 
contract is made, upon the performance of certain conditions on the part of 
sucli party, and such conditions are af terwards complied with and performance 
of the contract tendered, spécifie performance will be decieed. 

In Equity. Bill for specific performance of contract for exohange of 
lands. The opinion states the facts. 

Jcnnes W. Mason, Henry Smith, John W. Day, and .James A. Trout- 
man, for complainant. 

John P. Usher, A. L. Williams, and Charles Monroe, for défendant. 

FosTER, J. The negotiations for an exchange of real estate be- 

' From the Kansas Law JournaL 
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tween the plaintiff and the officers of the Kansas Pacifie Eaïïway Com- 
pany culminated on the twenty-eighth of June, 1878, in the follow- 
ing order of the board of directors of the company: 

"Kansas Pacific liailway Company. Extract from minutes of board of di- 

St. Louis, June 28, 1878. 
" Pursuant to caïl of Président : 

"Présent — Messrs. Perry, Meier, Edgell, Treadway, Edgerton, and Prési- 
dent Carr ïlie président presented a form of deed to Maria W. McAlpine, 
to25J acres of land ia Wyandotte county, in excliange for 2 70-100 (2.70?) 
acres of latid at tlie landing, in Wyandotte county, and asked for instructions 
in regard to signing tlie sauie. On motion of Mr. Meier, and seconded by Mr. 
Perry, it was resolved tliat the excliange of said lands be made, reserving the 
right of way therein, and the deed of the company be properly executed and 
delivered to Maria W. McAlpine, whenever the land to be conveyed by her 
has been released from the tax claim thereon, and a proper deed made for tlie 
same is delivered." 

In my opinion this record of the board of directors measures and 
fixes the limits of the liability and obligation of therailroad company 
in this case. It authorizes the deed of the company for the 25\ 
acres of land to be delivered to McAlpine, whenever the land io be 
conveyed by her has been released from the tax claim thereon, and 
a proper deed made for the same. It does not appear that McAlpine 
in terms accepted this proposition, but from the évidence and the 
action of the parties I think an acceptance may be fairly implied. 
In a conversation with Mr. Devereaux, the attorney of the company, 
McAlpine expressed the opinion that the best way for him to remove 
the tax claim wonld be to buy in the land at the ensuing tax sale, 
under the new law, which he subsequently did at an expense of sev- 
eral hundred dollars, and directly thereafter tendered performance of 
the contract. The company in the mean time remained in the quiet 
use and occupation of the ferry tract, (the title to which, subject to 
a disputed tax claim, was vested in Maria W. McAlpine.) I think, 
from the évidence in the case, this removal of the tax claim was made 
by plaintiff because of the requirement of the company, and may be 
regarded as part performance of the contract. At the time of mak- 
ing this contract the Kansas Pacific Eailway was in the hands of re- 
ceivers, but their rights were merely temporary possessory rights, the 
title of the property remaining in the company, and at the termina- 
tion of the receivership I présume the possession was restored to the 
company, Lewis and Burnham, as trustées, held a mortgage on this 
25^ acres, which the parties agreed was to be released, and the deed 
which Mr. Carr, the président, presented to the directors, was trans- 
mitted to him with such release by Mr. Devereaux, and I think a fair 
construction of that order is that McAlpine was to hâve a clear title 
to the land. 

In May, 1879, a consolidated mortgage, as it is called, was made 
by the Kansas Pacific Company to Gould and Sage, as trustées, cov- 
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ering the 25|- acres, and in January, 1880, the consolidation of the 
Union Pacific, Kansas Pacific, and Denver Pacifie Eailways was made, 
and together formed the défendant company. Of course the rights 
of Gould and Sage cannot be adjudicated in this case, as they are nofc 
parties; but it does appear that at the time of making said mortgage 
this order of June 28, 1878, was a matter of record on the books of 
the company, and unrevoked. McAlpine had got possession, right- 
fully or wrongfully, of the 25|- acres, and the company was in the use 
of the ferry tract. Under this state of facts, it is claimed by plain- 
tiffs that Gould and Sage took with notice of their claim. 

The Kansas Pacific Company is not made a party to this suit, and, 
assuming this to be a valid and subsisting contract as to the 25J acres, 
what are the liabilities of the défendant company in this matter ? To 
détermine that question we will hâve to refer to the articles of consol- 
idation. In article 8 each constituent company assigns and transfers 
to the Consolidated company ail its rights, privilèges, property, real, 
Personal, and mixed, ail claims, demands, choses in action, and ail 
property of every name and nature, etc., to be held, owned, and con- 
troUed by said consolidated company, as fuUy and completely as the 
respective parties hereto can own, hold, use, or control the same. Then 
it adds : "This assignment, transfer, sale, and conveyance is made to 
said consolidated corporation, subject to ail liens, charges, and equities 
pertaining thereto." 

Now it must be admitted that this land passed to the défendant 
company under this article. It is also true that ail rights of the Kan- 
sas Pacific Company in this contract with McAlpine passed to the con- 
solidated company, and it could demand of plaintiffs a performance 
thereof. And it seems to me it is equally apparent that défendant 
company does not stand as a honafide purchaser without notice. With 
this land passed, also, to the défendant company ail the rights and 
equities of the Kansas Pacific Company in this contract, and the right 
to reçoive the deed for the ferry tract in exchange for the 25^ acres. 
The whole and entire right, title, and interest, and equities of the Kan- 
sas Pacific Company in and about thèse lands, and the right of action, 
passed to the défendant company. Can the défendant claim and re- 
çoive the benefits of the contract, the f ull considération, and repudiate 
the burdens and obligations attending it? I think not. Wat. Spec. 
Perf. § 512. This is quite a différent case from Whipple v. Union Pac. 
Ry. Go. 28 Kan. 474. In that case it was sought by Whipple to charge 
the défendant company with a gênerai judgment for unliquidated dam- 
ages for a Personal injury incurred before consolidation, and while 
the Kansas Pacific Company was operating the road. 

This case is a contract appertaining io spécifie real estate trans- 
ferred by the articles of consolidation to the new company, and while 
the first clause of article 10 exempts the new company from liability 
for outstandiug debts, obligations, and liabilities of the constituent 
companies, the next clause reads as foUows : "But nothing herein con- 
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tained shall prevent any valid debt, obligation, or liability of either 
constituent company from being enforced against the property of the 
proper constituent company, which by force of thèse articles becomes 
the property of the Consolidated company." This clause expressly 
authorizes the enforcement of obligations and liabilities against the 
property of the constituent companies, which passes under the con- 
solidation to the new company. Of course there can be no decree or 
money judgment rendered against the défendant company for the other 
land, but the plaintifï, Mrs. McAlpine, is entitled to a conveyance of 
the 25|- acres; and, inasmuch as she déclares herselt satisfied with a 
conveyance with usual oovenants for quiet possession, I see no objec- 
tion to granting such decree. Reese v. Hoeckel, 58 Cal. 281; Wat. 
Spec. Perf. § 424; Wallace v. McLaughlin, 67 111. 63. And it is bo 
ordered. 



D. M. OsBORNE & Co. V. Bryce and others. 
{Circuit Court, E. D. Wisconsin. February 3, 1885.) 

1. PiioMissoiiT Notes — Action against Guabantor — Sale of Machines — Db- 

FBNSB OF BrEACH OF WaRRANTÏ. 

A breach of warranty by the principal in a transaction cannot be set up by 
a guarantor when sued on bis contract of guaranty. 

2. Bamb — Counter-Claim— Failurk op Considekation for Original Contract. 

A mère counter-claim growing out of a breacli of warranty is not available 
to a guarantor or surety, whether he be an indorser for value or merely an ac- 
commodation indorser ; but if there is any fact from which a total failure of 
considération for the original contract ariseà, the guarantor or surety has a 
right to avail himself of that fact. 

At Law. 

G. D. Emery and Chapîn, Dey d Frtend, for plaintiff. 

Charles B. Pratt and W. G. Williams, for défendants. 

Dyer, J. This is a suit at law upon money demands, brought by 
the plaintiff corporation, a citizen of New York, against the défend- 
ants, Charles H. Sproat, Samuel G. Ormiston, and John Bryce, as co- 
partners under the firm name of Sproat, Ormiston & Co. It is al- 
leged that Sproat is a citizen of Minnesota, that Ormiston is a citizen 
of Dakota, and that Bryce is a citizen of Wisconsin. Only the last- 
named défendant has been served with process, and appears in the 
action. The complaint contains 24 causes of action. In the first 
cause of action it is alleged that at a time and place in the territory 
of Dakota, particularly stated, one Poley executed his promissory note, 
whereby he promised to pay to the order of the plaintiff,- on a day 
named, a certain sum of money, with interest; that as part of the 
same transaction the défendants jointly and severally, by their firm 
name, for value received, duly indorsed and guarantied the payment 
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of saicl note to the plaintiff, at maturity, and waived demand, protest, 
and notice of non-payment thereof; that this indorsëment, guaranty, 
and waiver was as follows : "For value received, I (or we) hereby 
guaranty the payment of the within note at maturity, or any time 
thereafter, and waive demand, protest, and notice of non-payment 
thereof, [Signed] Sproat, Obmiston & Co." It is further alleged 
that thereupon, in good faith, and for a valuable and sufficient con- 
sidération, the note and guaranty were delivered to the plaintiff, who 
became the owner and holder thereof. Demand of payment, and re- 
fusai to pay by the défendants, is then alleged. AU the other causes 
of action are similar to the first, except that promissory notes of dif- 
férent dates and amounts, by différent makers, and payable at différ- 
ent times, are therein set forth, the défendants being charged as guar- 
antors upon ail the notes. Copies of the notes are annexed to the 
pleadings, which show that the terms of those obligations, and the 
guaranty on the back of each, correspond with the allégations of the 
complaint, 

The aggregate amount of the notes is $2,736.35, for which amount, 
with interest, judgment is demanded against the détendants. The 
answer of the défendant Bryce admits the citizenship of the défend- 
ants as alleged in the complaint, and their copartnership at the sev- 
eral times therein stated. To the first cause of action he then sets 
up the following affirmative défense : That on the fourth day of De- 
cémber, 1880, Sproat, Ormiston & Co. entered into a written con- 
tract with the plaintiff, by the terms of which they became the agents 
bî the plaintiff to sell certain machinery mentioned therein; that the 
note mentioned in the first cause of action was executed by the maker 
thereof, Poley, at the time and place, and for the amount stated in 
the complaint ; that this note, at the time it was executed, and before 
guaranty of payment by Sproat, Ormiston & Co., and before delivery 
of the same to the plaintiff, was the property of the plaintiff, and the 
guaranty was made after the note thus became the plaintiff's prop- 
erty, and not at the request of the maker, or for his benefit, but that 
it was made at the request of the plaintiff, and in accordance with the 
terms of the contract between the plaintiff and Sproat, Ormiston & 
Co., and without any other considération than that stated in the an- 
swer ; that the maker of the note, at the time of its exécution and 
delivery, was pecuniarily responsible ; that the note was taken by 
Sproat, Ormiston & Co. for and in behalf of the plaintiff, and for its 
benefit ; that no notice bas been given the défendant Bryce by the 
plaintiff that the maker of the note was not, at the time it was exe- 
cuted and delivered, pecuniarily responsible, or that the note was bad 
or hard to collect, as, by the terms of the contract referred to, it is 
alleged the plaintiff was bound to do if such were the facts; that the 
note was given as part considération for a harvester sold by the plain- 
tiff to Foley ; that the plaintiff warranted to Foley that the harvester 
was well built, of good material, and capable of cutting, if properly 
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managed, from 10 to 15 acres per day; and that Foley was tberôby 
induced to purehase the machine. The breaeh of this warranty ia 
then charged, and it is alleged that the guaranty of Sproat, Ormiston 
& Co. was made and based upon this warranty, as per the terms of 
said contract, and upon no other considération, and that the guar- 
anty would not hâve been given had not the plaintiff so warranted 
the machine sold to Foley. 

The same défense is interposed to each of the several causes of ac- 
tion, the défenses differing only with respect to the names of the 
makers of the différent notes guarantied by Sproat, Ormiston & Co. ; 
and upon the défenses so alleged, the défendant Bryce demands judg- 
ment that the plaintiff take nothing by its suit. The plaintiff now 
moves for judgment against the defeiadant Bryce upon the pleadings ; 
the gênerai ground of the motion being that the answer sets up no 
valid défenses to the plaintiff's demands, and by stipulation between 
the parties the court is now to pass upon this motion. 

The motion, in the form in which it is made and submitted, seems 
to be équivalent to a demurrer to the answer, and the principal ques- 
tion argued is whether it is compétent for the défendant Bryce to 
set up as a défense to the action a breaeh of the warranty given by 
the plaintiff to the purchasers of machines, The détermination of 
the question thus presented appears largely to dépend upon the con- 
struction to be given to the contract entered into between the plain- 
tiff and Sproat, Ormiston & Co. The contention of the défendant is 
that Sproat, Ormiston & Co. had already by their contract, in légal 
effect at least, guarantied or become liable for the payment of the 
purehase price of the machines; that it was not necessary to guar- 
anty payment of the notes; that the machines were in the outset 
sold conditionally to Sproat, Ormiston & Co. ; that the défendants be- 
came liable therefor under the contract; that, therefore, the warranty 
given by the plaintiff to purchasers of machines inured to the bene- 
fit of Sproat, Ormiston & Co. ; and that the considération for the guar- 
anty of the notes was the plaintiff's warranty of the machines. It is 
true that the contract, in its preliminary récitals, states that the par- 
ties hâve bargained for the conditional sale of the machines to Sproat, 
Ormiston & Co. ; but, looking at the contract in its entirety, it seems 
évident that what the parties conteraplated was a sale of the machines 
as the property of the plaintiff, by Sproat, Ormiston & Co., as the 
plaintiff's agents, to third parties, with an obligation on the part of 
Sproat, Ormiston & Co. to account for the proceeds in the manner 
prescribed, and with a reserved right in the plaintiff, in certain con- 
tingencies, to make Sproat, Ormiston & Co. their absolute debtors for 
the machines. Many of the important provisions of the contract eon- 
tain language expressive of the relation of principal and agent. If, 
by virtue of the contract, a sale outright of the machines to Sproat, 
Ormiston & Co. was intended, or if there was thereby created an ab- 
solute liability to pay for ail machines furnished, many of the pro- 
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' visions Of the contract would seem to be superfluous and quite mean- 
ingless. The défendants were to receive the machines underthe con- 
tract at certain retail priées, less a certain discount for commissions. 
They were net to sell or become interested in the sale of any mowing and 
reaping or self-binding machines other than those manufactured by 
the plaintifif. Their agreement was, as we find it expressed in the 
contract, to make ail reasonable efforts to sell the machines to re- 
sponsible persons only, and only within certain territory; and this 
agreement, whieh also includes an obligation with référence to ad- 
vertising machines and canvassing territory, supports the view that 
an agency was established. And in case of violation of thèse stip- 
ulations it was declared, in effect, that Sproat, Ormiston & Co. were 
to be liable for machines at their full retail price, without any dis- 
count or commission. 

The défendants also contracted to make prompt settlement with 
^urchasers of machines upon delivery of the same, and to see that ail 
machines sold were properly set up and operated; that ail machines 
received from the plaintifif should be sold either for cash, or good and 
approved notes, or for part cash and part good notes. And it was ex- 
pressly stipulated that ail such machines should be and remain the 
property of the plaintifif until so sold or otherwise settled for, as pro- 
vided in the contract, and that, when sold for cash, either in whole 
or in part, the moneys received, to the amount of the price for said 
machines, should be received by Sproat, Ormiston & Co. as the mon- 
eys of the plaintifif, and be transmitted to the plaintifif without de- 
lay; that when not wholly paid for in cash, a note of the form pre- 
scribed by the plaintifif should be taken for the unpaid balance, signed 
by the purchaser, and payable to the order of the plaintifif, and that 
the same should be indorsed, and the payment thereof guarantied by 
Sproat, Ormiston & Go., waiving demand, protest, and notice of non- 
payment; that ail such notes should become and be the property of 
the plaintifif immediately when executed, and be transmitted to the 
plaintifif without delay ; such notes to bear 10 per cent, interest from 
the date of the sale or delivery of the machine for which they were 
given. It was also provided by the contract that for the purpose of 
ascertaining the responsibility of makers of notes given in payment 
of machines under the contract, an agent of the plaintifif should hâve 
the privilège of submitting the same to a cashier of a bank, or some 
other responsible person acquainted with the gênerai pecuniary stand- 
ing and responsibility of the people of the neighborhood, and that any 
of such notes which he should pronounce bad, or hard to collect of 
the makers thereof, might be returned to Sproat, Ormiston & Co., 
who should give cash or other notes therefor, which notes such cash- 
ier, or other responsible person, should pronounce good and collect- 
ible. Embodied in the contract is the form of a warranty which was 
to be given to purchasers on sales of machines. This warranty is as 
follows: 
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"Ail our machines are warrantée! to be well built, of good materlal, and 
capable of cutting, if properly managed, from ten to flfteen acres per day. If, 
on starting the machine, it should in any way prove détective and not work 
well, the purchaser shall give prompt notice to the agent of whom he piir- 
chased it, and allow time for a person to be sent to put it in order. If it can- 
not then be made to do good work, the defective part will be replaced, or the 
machine taken back and the payment of money or notes returned. Keeping 
the machine during harvest, whether kept in use or not, without glving notice 
as above, shall be deemed conelusive évidence that the machine fllls the war- 
ranty." 

Another provision of the eontract was this : that in case any of the 
machines should remain unsold at a time speciâed, it should be op" 
tional with the plaintifif then or at any time thereaf ter toreceive them 
back, or to require payment therefor by Sproat, Ormiston & Co. at 
the priée specitied in the eontract, less the discount, with interest, 
or to require a renewal of the eontract for such machines by Sproat, 
Ormiston &Co. ; and in case theplaintiff should elect toreceive back 
such unsold machines, then Sproat, Ormiston & Co. agreed to store 
the machines without charge until a certain time, and pay ail local 
taxes that might be assessed upon them, and to deliver them at any 
time required, at any convenient railroad dépôt, free of ail back 
freight or charge for storage or handling; and it was also agreed 
either to renew the eontract or make a new one with the plaintif! upon 
certain terms; in either case such eontract to cover such unsold ma- 
chines. Or, in case the plaintiff should elect to receive back any of 
such machines, then Sproat, Ormiston & Co. agreed to settle and pay 
for them, and give their notes for the amount thereof, payable at 
specified times, with interest. 

There was also a clause in the eontract by virtue of which the 
plaintiff reserved the right to revoke the eontract at any time upon 
the happening of certain contingencies, and that immediately upon 
such revocation ail the machines previously delivered to Sproat, Or- 
miston & Co., and remaining unsold, should be deemed to be in the 
possession of the plaintiff, without any claim thereon by Sproat, Or- 
miston & Co. ; and that any sales made, changing the conditions, 
priées, terms of sale or warranty, as provided in the eontract, should 
be made at the risk, responsibility, and cost of Sproat, Ormiston & Co. 

Thus it will be seen that under certain cireumstances occurring in the 
prosecution of the business, or upon the happening of certain contin- 
gencies, the plaintiff was to hâve and did hâve the right to treat 
Sproat, Ormiston & Co. as its absolute debtors for machines furnished 
them and remaining unsold. Still, it was evidently contemplated 
that ail machines sold should be disposed of as the property of the 
plaintiff, and that ail notes taken and moneys received on account of 
sales should also be the property of the plaintiff in its absolute right. 
And the court does not see how the conclusion is to be avoided, that 
in the sale of machines, Sproat, Ormiston & Co. were acting as the 
plaintiff's agents or représentatives, not themselves holding the title 
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to the machines, but liable as snch agents to account for the proceeda 
of sales. It does not follow that beeause in certain contingencies the 
plaintilï had the right or option under the con tract to hold Sproat, Or- 
miston & Ce. liable for the machines, they are to be regarded as charge- 
able in the first instance, and in any event, with the retail price of 
the machines. If the parties dealt with the machines sold as the 
property of the plaintiff, it may well be assumed that the relation be- 
tween them as to such machines was that of principal and agent, and 
that they understood and intended that the plaintiff was to look for 
payment to the maker of the note and the subséquent guarantors, 
either or both. Then, as the court understands the pleadings and 
the contract, (a copy of which is annexed to the answer,) Sproat, 
Ormiston & Co. sold the machines in question to the various makers 
of the notes in suit as the property of the plaintiff, and in behalf of 
the plaintiff executed to such purchasers the warranty which the con- 
tract required to be given in each case of sale. This warranty was 
the obligation of the plaintiff. From the allégations of the answer it 
is évident that the remedy which the purchasers of machines would 
bave if there was a breach of the warranty, would be one against the 
plaintiff, and not against Sproat, Ormiston & Co. 

The question, therefore, is, does a breach of this warranty alone 
constitute a défense to this suit against Sproat, Ormiston & Co. upon 
their contract of guaranty, by virtue of which they guarantied the pay- 
ment of the notes received on the sale of the machines? The court 
is of the opinion that it does not. The breach of warranty, if shown, 
would not give the défendants a right of action against the plaintiff, 
nor necessarily cause them any damage. The makers of the notes 
might havé a right of action against the plaintiff for damages sus- 
tained by them in conséquence of the breach, or they might set off 
or recoup their damages in a suit against them upon the notes. There 
is no averment in the answer that Sproat,' Ormiston & Co., or the de- 
fendant Bryce, bave sustained any injury on account of the alleged 
failure of the machines to answer the requiremeats of the warranty. 
There is no allégation that the makers of the notes bave sought to 
enforce any remedy against the défendants, or that they are under 
any liability to such makers on account of the alleged breach of war- 
ranty. Until some injury, actual or threatened, bas resulted to the 
défendants from some claim made against them by the makers of the 
notes, how can it be said that they can avail themselves of the défense 
hère interposed, in an action wherein their liability to the plaintiff as 
guarantors of the notes is sought to be enforced ? The makers of the 
notes can, I think, alone elect to set up the défense of breach of war- 
ranty given on the sale of the machines, and they are not parties to 
this action. The défense is one not arising eut of the défendants' con- 
tract of guaranty. The liability of the plaintiff, if any, resulting from 
a breach of their warranty, is one wholly in favor of the purchasers 
of the machines. It is hardly correct to say that the considération 
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for the gnaranty of the notes by the défendants was the plaintiff's 
warranty of the machines. 

Looking at the contract in question from its four corners, so to 
speak, the considération for the guaranty consisted, among other 
things, of the benefits and profits which Sproat, Ormiston & Co. were 
to realize from sales of the plaintiff's machines, and from the relation 
in which they stood to the plaintiff as its représentatives, having, by 
virtue of the contract, the right to engage in the business of selling 
machines for the plaintiff. They chose to agrée that they would guar- 
anty the payment of ail notes taken for machines which were not 
sold for cash. By guarantying the notes in suit they complied with 
that obligation of their contract. No damage or injury bas resulted 
to them, so far as hère appears, from the alleged brea«h of the war- 
ranty which the plaintiff gave to purchasers of machines. And the 
court does not perceive that there is any substantial distinction be- 
tween this case and cases cited on the argument, wherein it bas been 
held that a breach of warranty by the principal in a transaction can- 
not be set up by a guarantor when sued on bis contract of guaranty. 
Gillespie v. Torrance, 25 N. Y. 306; Lasher v. Williamson, 55 N. Y. 
619 ; Henry v. Daley, 17 Hun, 210; Hiner v. Newton, 30 Wis. 640. 
It is true that thèse were cases where indorsers, for the accommoda- 
tion of the makers of notes, or the surety of the makers, sought to avail 
themselves, in a suit by the payée, of a breach of warranty by way of 
défense, recoupment, or counter-claim; but the prineiple governing 
the détermination of those claims seems to be applicable to the case 
at bar. The défenses hère interposed do not arise upon a failure of the 
considération of the contract on which the plaintiff's action is founded. 
They are rather to be regarded as the setting off of distinct causes of 
action, one against the other. The non-performance of the plaintiff's 
engagement to the makers of the notes is not to be regarded as a fail- 
ure of considération, but as an independent cause of action which the 
makers of the notes, and they only, may assert. It is in their élection 
to détermine whether it shall be used defensively, or whether they 
will bring their own actions for the damages, or whether they will 
forego their claims altogether. The défendants bave no control over 
them in this respect, and cannot borrow, or avail themselves of their 
right. Lasher v. Williamson, supra. 

Of course it will be understood that thèse observations are made 
upon the state of facts disclosed in the pleadings before the court. 
In McDonald Manufg Co. v. Moran, 52 Wis. 203, S. C. 8 N. W. Eep. 
864, it was held that, in an action against an accommodation indorser 
of promissory notes, the facts that the notes were given for a machine 
warranted to answer certain purposes, but which proved on trial to 
be absolutely worthless for such purposes, that the plaintiff took the 
notes with notice of the warranty and of the breach thereof , and after 
the maturity of the notes, and that the principal maker was utterly 
insolvent, — entitled the indorser to be subrogated to the rights which 
v.23p,no.4— 12 
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tîie maker would hâve in such a suit against him. But suoh a state 
of facta does not appear in the case in judgment. 

Aultman v. Thompson, 19 Fed. Eep. 490, was cited by counsel for the 
défendants on the argument. The opinion of the court in that case 
does not disclose the facts developed at the trial upon which the rul- 
ing was made, and it is not by any means clear from the opinion that 
the question hère presented was there either discussed or determined, 
Since the submission of the présent motion, the record in that case 
bas been furnished by counsel for the défendant, from which it ap- 
pears that the suit was one against the défendant as guarantor of 
certain notes exeeuted by one Valentine for machines sold to Valen- 
tine through the défendant, who was Aultman & Co.'s agent under a 
certain contract between the parties. There, as hère, was a war- 
ranty of the machines by Aultman & Co. to the purchaser. And, 
among other défenses interposed, a breach of warranty was alleged. 
Further, that Aultman & Co. attempted by certain changes to make 
the machines fulfiU the warranty, but failed; and that thereupon the 
purchaser^ Valentine, rescinded the contract and tendered back the 
machines to Aultman & Co., and notified them that he elected to so 
rescind the contract and return the machines. It was further alleged 
by way of défense that the defendant's guaranty was made without 
any knowledge of the warranties of the machines ; that the changes 
in the machines, in order to make them fulfiU the requirements of 
the warranties, were made without the defendant's knowledge; that 
they were wholly worthless, and therefore that there was a total fail- 
ure of considération for the guaranty. Thus it will be seen that the 
défense in that case was not merely breach of warranty and counter- 
claim arising therefrom, but a rescission of the contract by the pur- 
chaser of the machines, founded upon a breach of warranty which 
was incorporated in the purchaser's notes, and the total failure of 
considération for the guaranty. 

Such a défense, as I understand the case, was held admissible by 
the court. In the case at bar the défense is not based upon any re- 
scission of the contract of purchase by the purchaser of the machines 
and a failure of considération, but upon a mère counter-claim arising 
out of an alleged breach of warranty. No resoission of the contract 
of purchase is hère set up, and I understand the rule to be, under the 
authorities, that a mère counter-claim, growing out of a breach of 
warranty, is not available to a guarantor or surety, whether he be an 
indorser for value or merely an accommodation indorser; but that if 
there is any fact from which a total failure of considération for the 
original contract arises, the guarantor or surety bas a right to avail 
himself of that fact. In the case cited the machines failed to meet 
the terms of the sale, and were, in fact, returned by the purchaser. 
And in some of the défenses to that action it was also alleged that 
the purchaser of the machines was wholly insolvent. So that the 
case would appear to stand upon the same footing &^ McDonald 
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Manufg Co. v. Moran, supra. For the reasons stated I am of the 
opinion that Aultman v, Thompson is not a controlling authority upon 
the question hère in judgment. The faets in the two cases, and the 
character of the défenses as disclosed by the record, are materially 
dissimilar. 

TJpon the argument of the plaiutiff's motion for judgment some 
other points affecting the sufficiency of the defendant's answer were 
made, but they were points which, if ruled against the pleading, would 
still leave it amendable ; and counsel were understood to unité in a 
request for the judgment of the court upon the principal question, 
namely : Whether the défendants, as guarantors of the notes in suit, 
could défend this action on the ground alone of a breaeh of the con- 
tract of warranty made between the plaintifE and the purchasers of the 
machines. Upon that question the court entertains the views which 
hâve been expressed, and, unless the difiBculties that hâve been sug- 
gested in the way of setting up the défenses hère interposed can be 
remedied by amendment of the answer, the court is of the opinion 
that thèse défenses are unavailing against the application for judg- 
ment. 



Pbeston and others v. Canadian Bank of Commerce. 
{District Court, N. D. Illinois. December Terra, 1883.) 

Banks and Banking— CLBARTNG-HonsE—PATMENT undeb Mistake. 

C. deposited certain coUaterals with P., K. & Co., bankers and members of the 
Chicago Clearing- house, with the understandingthat he should hâve a right to 
draw checks on thom to within 10 por cent, of the value of the seourities. On 
August 5, 1881, C. drew his check for $4,000, which was deposited with the de- 
fendant bank, also a member of the clearing-house, to his crédit, and went 
into the exchanges for collection through the clearing-house on the morning of 
August 6th. Dnder the rules of the clearing-house each member was required 
to pay its balances to the clearing-house by 12 o'clock, and any check which 
was found not to be good when relurned from the clearing-house to the bank 
against which It was drawn, was to be returned to the bank which collected it 
through the clearing-house by half past 1 o'clock of the sarae day. When 
C'a check came from the clearing-house into P., K. & Co.'s bank, his account 
was examined and the coUaterals deemed sufflcient to pay that check and others 
drawn on them by him, and they were handed over to the book-keeper to be 
charged into his account. At 42 minutes past 1, P., K. & Co. heard that C. had 
failed, when a second examination was had and it was found that a mistake 
had been made, whereupon the check was sent to défendant bank and payment 
demanded at 15 minutes before 2 o'clock and refused. P., K. & Co. brought 
suit against défendant to recover the amount of the check as money paid under 
mistake. Held, that they were not entitled to recover; distinguishing Mer- 
chants^ Nat. Bank v. National Magie Bank, 101 Mass. 281. 

At Law. 

J. P. Wilson, for plaintiffs. 
W. H. Swift, for défendant, 

Blodgett, J. This is an action in assumpsit to recover the amount 
of a check drawn on the plaintiffs by Gardner P. Comstock, August 
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5, 1881, for the sum of $4,000, deposited with tlie défendant, the Ca- 
nadian Bank of Commerce, by Comstock to his crédit, and paid by 
the plaintiffs to the clearing-house, as plaintiffs claim, by mistake as 
to the condition of Comstook's acoount. 

The main facts in the case, which I deem material for the purpose 
of disposing of the question, are briefiy thèse : 

Both the firm of Preston, Kean & Co. and the Canadian Bank of 
Commerce were members of the Chicago Clearing-house at the time 
this clieck was drawn and paid. Gardner P. Comstock carried on 
business in the city of Chicago under the name of G. P. Comstock & 
Co., and had an account both with the défendant bank and the bank- 
ing firm of Preston, Kean & Co. So far as the proof shows, the ac- 
count with the défendant was an ordinary deposit account for what- 
ever money was deposited in the due course of Comstook's business 
with the défendant as Comstock's banker. The account that Com- 
stock kept with the plaintiffs, Preston, Kean & Co., was not strictly 
a deposit account, but was an arrangement for crédit; that is, Com- 
stock left with the firm of Preston, Kean & Co. warehouse receipts 
for grain and provisions, and against thèse pledges of collaterals it 
was understood that Comstock should hâve a right to draw ehecks 
to the extent of the market value of the articles represented by thèse 
securities; that is, the agreement was that they were to pay his ehecks 
to v.'ithin 10 per cent, of the value of the securities deposited with 
them. On August 5, 1881, Comstock drew hia check on the plain- 
tififs for $4,000, which was deposited with the défendant, bank to the 
crédit of Comstock, and went into the exchanges for collection through 
the clearing-house on the morning of August 6th. By the rules of the 
clearing-house each member must pay its balances to the clearing- 
house, whatever they are, by 12 o'clock of that day, and any check 
which is not found to be good, when returned from the clearing-house 
to the bank against which it is drawn, must be returned to the bank 
which coUected it, through the clearing-house, by half past 1 o'clock 
of the same day. The ehecks usually come into the banks from the 
clearing-house at from 11 to half past 11 o'clock each day, and the 
check in question came to the banking-house of the plaintiffs about 
half past 11. When the ehecks from the clearing-house on the day 
in question came into the plaintiffs' bank they were looked over by 
the cashier and assistant cashier, and passed upon as soon as they 
could be in the due course of business, and before half past 1 o'clock 
this check and the collaterals deposited with Comstock had been ex- 
amined, and the collaterals deemed sufficient to justify the payment 
of the check in question, together with five other ehecks drawn by 
Comstock on the plaintiffs, amounting in ail to about $13,000, and 
they were handed over to the book-keeper to be charged up to Com- 
stock's account. At about 42 minutes past 1 o'clock information came 
to the plaintiffs' bank that Comstock had faileli to make good his mar- 
gins on the board of trade, ^nd the cashier direeted the assistant cash- 
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ier to look over Comstock'a coUaterals again. The assistant eashier 
testifies that he re-examined the collaterals at once and fouud that 
he had made a mistake the first time, and that the collaterals in hand 
were net sufïieient to meet the checks which had been drawn. He 
at once sent a messenger with the check in question to the défendant 
bank, and, as the proof shows without dispute, it was presented to the 
défendant and payment demanded at 15 minutes before o'clock, 
uhich payment was refused, At the same time another of Comstook's 
checks for about $4,500, which had corne in to the clearing-house 
from the Commercial National Bank, was also returned to that bank. 

The plaintiiïs seem to rest their right of action solely on the prin- 
ciple that this is money paid by reason of a mistake in the first ex- 
amination of Comstock's aceount by their eashier; that they would 
hâve returned the check to the défendant before half past 1 o'clock, 
if their eashier had not, from the examination he first made of Com- 
stock's collaterals, concluded them sufficient to justify them in pay- 
ing; but the eashier states that on making a second computation of 
the value and amount of collaterals held by them, he found that he 
had counted one item twice and thereby made the amount too large. 

The authority mainly relied on by the plaintiffs, aside from the 
gênerai proposition that money paid by mistake may be recovered 
back, is the case of Merchnnts Nat. Bank v. National Eagle Bank, 
101 Mass. 281. That was a clearing-house case, and like this in many 
important particulars. The rule in the Boston Clearing-house required 
that checks which were found not good should be returned by a certain 
hour of the day on which they were received from the clearing-house; 
but, in that case, the plaintilf bank attempted in apt time to comply 
with the rnle, sent its messenger to the défendant bank with the 
check, and, the messenger mistaking the directions, went to the wrong 
bank, and by reason of being obliged to return for more explicit direc- 
tions, was a few minutes late in the présentation of the check at the 
défendant bank, and the court held that, under the circumstances, 
this was money paid by mistake, 

The rule of the Chicago Clearing-house is found m section 'o of the 
constitution of that body, and is as foliows : "AU checks received in 
the morning exchanges not found good are to be returned the same 
day received, before one and a half p. m., to the member from whom 
received, who shall immediately reimburse the holder of the same." 
Section 11 of the constitution of the clearing-house also contains the 
foUowing clause : "Thèse articles of association shall be approved by 
the respective banks or bankers becoming members, and from that 
day shall become operative and binding." 

There is no doubt of the gênerai principle that money paid under a 
mistake of fact may be recovered back; but it is equally true and 
equally a fundamental proposition of law that parties who are com- 
pétent to make a conti'act may agrée within what time they may 'cor- 
rect mistakes, if they are made. Every one at ail familiar with bank- 
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ing business knows that in the dispatch and haste, or apparent liaste, 
with which large sums of money and complicated accounts are han- 
dled and business transaeted during banking heurs, mistakes are lia- 
ble to occur; and the rapidity with which the différent accounts are 
adjusted at the clearing-house is such as to make it possible, if not 
probable, that mistakes will occur ; and it is therefore entirely com- 
pétent for parties who are dealing with each other through an agency 
like the Chicago Clearing-house to make an agreement as to the time 
within which such mistakes shall be rectified. I cannot construe this 
rule of the Chicago Clearing-house as anything else than an agree- 
ment that checks shall be returned by half past 1 o'clock to the bank 
from which they corne, when they are found not good; that is, it is a 
contract stipulation to that purport and efïect between the members 
of the ckaring-house. Now the question is, shall a mistake made 
by the bank again'st whom a check was drawn be ailowed to abro- 
gate that rule ? 

It seems to me that the Boston case bas gone to the very verge of 
the application of the rule that money voluntarily paid under a mis- 
take can be recovered back; and it is noticeable that the next suc- 
ceeding case in the volume of Massachusetts Keports in which the 
case relied upon by the plaintiffs is reported, was where a bank sued 
to recover on the ground they had paid a check by reason of having 
made a mistake of fact as to the amount to the crédit of the drawer, 
and the court held that no such recovery could be ailowed, because it 
was lâches to make such a mistake of fact. 

If parties compétent to contract within what time they may correct 
mistakes in their dealings with each other hâve so contracted, it seems 
to me the courts bave no right to override or disregard such an agree- 
ment. If a mistake which is discovered within an hour, or within 
10 minutes, after the expiration of the time limited by the agreement 
for its correction may be corrected, I can see no reason why it cannot 
be corrected a week afterwards, or whenever it is discovered. The 
Massachusetts court puts its décision on the ground that you may cor- 
rect a mistake of this kind at any time after it is discovered, if it places 
the party to whom the check is returned in no worse condition than 
it would hâve been if it had been returned within the stipulated tims; 
thus overlooking the rule that parties may agrée that they shall not 
bave the right to correct mistakes unless done within a limited time. 

The issues are found for défendant. 
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HaYES V. BlOKBLHOCPT. 
ICireuit Court, S. D. New York. March 7, 1886.) 

1. Patbnts fok Inventions— Sky-Lights and Ventilatobs— Infrihgbment. 

Held, on rehearing, that claims 2 and 3 of reissued patent No. 8,688, and 
daim 3 of 8,689, are valid, and hâve been infringed by défendant. 8. C. 21 
FED. Rep. 667. 

2. Samb — COSTB. 

Heldjfurther, that as complainant prevails, on account ot a disclaimer filed 
since suit brought, and fails as to a large part of his case, he is not entitled to 
costs. 

In Bquity. 

Livingston Gifford, for orator. 

Arthur v. Briesen, for défendant. 

Wheelbk, J. This cause bas been before heard and considered. 
Hayes v. Bickelhoupt, 21Fed. Eep. 567. A rehearing has been granted 
and had as to the second claim of reissue 8,675, tbe second and third 
claims of 8,688, and the second and third claims of 8,689, on account 
of mistake of models of patent for those relied upon to show infringe- 
ment, and of error in référence to former décisions upon the same 
patents. It was said by Judge Benedict, in Hayes v. Seton, 12 Fbd. 
Eep. 120, that the second claim of 8,676 appeared to be for the same 
invention described in the original patent. He states no comparison 
of this claim of the reissue with those of the original. Its basis must 
be the first claim of the original. That is for an arrangement and 
this for a combination of parts. There are parts in each not men- 
tioned in the other. They may be said to appear to be the same, by 
considering the parts specified in the claim of the reissue, and not 
mention ed in the claim of the original, as implied from the spécifica- 
tion of the original into the claim, by the words, "as specified," in the 
claim. What is said there as to infringement of this claim indicates 
this construction. A moulding secured by rivets, bolts, etc.to form 
a brace, is one of the éléments of the combination of the reissue not 
specified as such in the arrangement of the original. The alleged in- 
fringement did not hâve that, and it was held not to be an infringe- 
ment. The alleged infringement hère does not appear to hâve that, 
and does not appear to be an infringement. Construed to cover the 
infringement, the reissue would départ from the original, and con- 
structed to follow the original it does not appear to be infringed. 

Claim 2 of 8,688 appears to be identical with claim 1 of the orig- 
inal, and has once been held valid, in view of the alleged anticipat- 
ing dovices. Hayes v. Bockel, 11 Fed. Eep. 87. It was held not to 
be infringed because the gutters were not under cover of the bases 
which supported the glass in Hayes v. Seton, supra, and Hayes v. 
Dayton, 20 Fed. Eep. 690. Hère the alleged infringement has the 
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gutters under those bases where they will not obstruct the light of 
themselves according to the patent. Following thèse prior décisions, 
this claim is held by the court now to be valid and to be infringed. 
The disclaimer reduces claim 3 of 8,688 to the same as that of the 
original. Question is made about the propriété' of the disclaimer now. 
It is in the case. No motion bas been made to suppress it, nor for 
leave to take testimony to meet it. It is said that the Mil should bave 
been amended to make it admissible, or to adapt the case to it ; but 
that does not appear to be necessary. The claim before the disclaimer 
was for alternatives, and the disclaimer dispenses with one of them. 
A bill that would cover both would cover the one left. The claim as 
it was in the original, and now is, is for a clip of sheet-metal for sup- 
porting the ends of abutting glasses in a sky-light by being bent to 
form a groove for the upper edge of the lower glass, a rabbet to sup- 
port the lower edge of the upper glass, and a gutter for water from 
the inoer surface of the upper glass. , A prior patent to the plaintiff 
is relied upon as an anticipation, but it does not meet this clip. This 
claim appears to be valid. The principal point in respect to infringe- 
ment is made upon the fact that the defendant's clip is made of two 
pièces of sheet-metal bent so as to join and form the clip, while the 
patent describes only pièce of sheet-metal bent so as to form the clip. 
This différence does not, however, seem to be material. It pertains 
to the workmanship rather than to the structure, and when the two 
things are done they amount to the same thing. The défendant does 
not hâve the covering strips of claim 2 of 8,689, arranged to straddle 
the posts, as specified in the patent, and consequently does not in- 
fringe that claim. Claim 3 of that patent appears to stand, in re- 
spect to validity and infringement, as at the former hearing. 

It is urged that infringement bas not been properly proved because 
no espert bas been called to show and explain how the defendant's 
structures infringe the différent claims of the patents, and many cases 
in which it is held that infringement must be proved hâve been cited. 
There can be no question but that infringement, if not admitted, must 
be proved by compétent évidence. There does not appear to be any 
prescribed method of proof by experts, however. Explanations of 
matters not commonly or readily understood may be necessary, but 
when it is proved that the défendant bas done what is plainly an in- 
fringement, further proof to establish the fact would not seem to be 
necessary. It is urged that the bill should be dismissed because it 
set forth that ail the claims of ail the patents were infringed in one 
structure to avoid multifariousness, and that this was denied in the 
answer and shown to be untrue by the proofs. But ail the claims held 
to be valid and to be infringed are infringed by one structure, the Sher- 
wood studio building, therefore this position is not tenable. The ora- 
tor appears to be entitled to a decree that claims 2 and 3 of 8,688, 
and claim 3 of 8,689, are valid and bave been infringed by the de- 
fendant, but not to costs, because he prevails on account of a dis- 
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clairner filed since the suit was brought, and also because he fails as 
to a large part of his case. 

Let there be a decree for the orator for an injunction and an ao- 
count, without costs, accordingly. 



Canan V. PotJND Manuf'o Co. 

(GiiOMt Court, N. D. New York. March 10, 1885.) 

Patents for Inventions— Expiration of Fobbign Patent— Kkv. 8t. f 4887— 
Kecitals in Lktters. 

A patent granted for an invention which has been previoualy patented in a 
foreign country is not void hecauso not limited on its face to expire at the ex- 
piration of theforeign patent, but will be valid for the term of the foreign pat- 
ent only. 

At Law. 

Crowley é Lavghlin, for complainant, 

Ellstvorth é Potier and Worth Osgood, for défendants. 

Wallace, J. The défendant insists that the plaintiff's patent is 
void because it is granted for the term of 17 years from the date of 
its issue, August 12, 1879, and is not limited upon its face to expire 
Deeember 5, 1883, the time of the expiration of the plaintiS's Cana- 
dian patent for the same invention. This position is founded on the 
language of section 4887, Eev. St., which déclares "that every patent 
granted for an invention which has been previously patented in a for- 
eign country shall be so limited as to expire at the same time with 
the foreign patent, or, if there be more than one, with the one hav- 
ing the shortest term; and in no case shall it be in force more than 
17 years." Eeading this section without référence to the context, it 
would fairly authorize the argument that the limitation should be ex- 
pressed upon the face of the patent; and if this were the true mean- 
ing of the law, a serious question would arise whether a patent issued 
in disregard of the mandate would not be void. But the section is to 
be read in connection with sections 4883, 4884, and 4885, and resort 
may be had for interprétation to the pre-existing statutes; and thus 
read there seems to be no room for fair doubt that section 4887 is not 
to be construed as requiring the limitation to be expressed in the pat- 
ent, but merely as controlling the effect or duration of the grant. 

Sections 4883, 4884, and 4885 prescribe the formalities by which 
patents shall be aiithenticated, and what they are to recite and con- 
tain. Section 4884 enacts that "every patent shall contain a short 
title or description of the invention or discovery, * * * and a 
grant to the patentée, his heirs or assigns, for the term of 17 years, 
of the exclusive right to make, use, and vend the invention," etc. 
There is an apparent conflict between the requirements of this sec- 
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tion and those of section 4887, but upon resorting to the original 
sources of the provisions it will be seen that this conflict is apparent 
only. Where the meaning of the Eevised Statutes is plain the court 
cannot recur to the original statutes to see if errors were oommitted 
in revising them, but it may do so when necessary to construe doubt- 
ful language used in the Eevision. U. S. v. Bowen, 100 U. S. 508. 
Sections 4883, 4884, 4885, and 4887 are reproduced from sections 
21, 22, 23, and 25 of the act of July 8, 1870, revising and amending 
the statutes relating to patents. The first three sections relate to 
the régulations which are to be observed by the executive department 
respecting the form and contenta of the instrument which they are to 
issue to the patentée. Section 25 relates to the rights which may 
be acquired by an inventer or discoverer who has previously patented 
his invention in a foreign country. It did not enact that his patent 
should "be limited so as to expire" at the same time with his for- 
eign patent, but declared that his patent should "expire at the same 
time" with the foreign patent. Obviously congress was considering 
the effect and extent of the grant to such a patentée, the estate with 
which he would be invested when his patent had been issued, and not 
the formai requisites or terms of the instrument evidencing the grant. 
This is very clear by référence to the other provisions of that section, 
ail of which relate to conditions which may defeat his patent. 

The change of phraseology in section 4887 by which the words 
"shall be so limited as to expire" are substituted in place of the 
words in section 25, "shall expire at the same time," should not be 
interpreted as intended to control the provisions of section 4884. 
The word "limited," as used in référence to the term of duration of 
a patent where the invention has been first patented in a foreign 
country, originated in section 6 of the patent act of 1839, where it 
was declared that "every such patent shall be limited to the term of 
14 years from the date or publication of such foreign letters patent. " 
In the case of Smith v. Ely, 5 McLean, 76, it was held that the pat- 
ent to Morse for the electric telegraph was void under this section be- 
cause having first been patented in France, the letters patent hère did 
not upon its face limit the term of the grant to 14 years from the date 
or publication of the foreign patent. The court held that the patent 
was issued not only without authority of law, but in violation of it. 
This conclusion was overruled by the suprême court in O'Beilly v. 
Morse, 15 How. 62, where the point was distinctly made that the 
patent was void because it ran 14 years from the date of its issue 
instead of that length of time from the date of the Prench patent; 
but the court held that the only effect of the Prench patent was to 
limit the monopoly to 14 years from the date of that patent. From 
that time to the présent the gênerai practice of the patent-office it 
is understood has been to issue patents where a foreign patent has 
been obtained by the patentée, reciting a grant for the full term au- 
thorized by law in the case of ordinary patents without any limita- 
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tion upon the face of the instruments. If it had been intended in 
the revision of the statutes to introduce a new rule or change tlie 
construction which had been placed by the suprême court and the 
executive department upon the former provisions of law, plain and 
unequivooal language would hâve been employed whieh would hâve 
demonstrated that intention beyond a doubt. 

In several cases in this circuit and other circuits similar patenta 
bave been under considération, and been treated as valid for the term 
of the foreign patent, although upon their face they specified a longer 
term. Weston v. White, 13 Blatchf. 364; Henry v. Providence Tool 
Co. 3 Ban. & A. .501; Reissner v. Sharp, 16 Blatchf. 383; De Florez 
V. Raynolds, 17 Blatchf. 436 ; S. G. 8 Fed. Eep. 434; Holmes Electric 
Co. V. Metropolitan Co. 21 Fed. Eep. 458. The point now taken waa 
not considered in thèse cases, but it could not have escaped the atten- 
tion of the judges. No court would direct a decree or order a pre- 
liminary injunction upon a patent void upon its face, and the circum- 
stance that the point was not adverted to impliea that it was not 
thought to have any merit. 

Judgment is ordered for plaintif for $133, with interest. 



Kappes and others v. Hartuns. 

{Circuit Court, 8. D. New York. February, 1885.) 

Patents for Inventions— Mosaio Floobs— Kappbs' Patent— Invention. 

Patent No. 87,853, granted to J. George Kappes, March 16, 1869, for aa im- 
proved mosaic floor, held void for waut of invention. 

In Equity. 

Briesen é Steele and Antonio Knauth, for complainants. 

Ludwig Semler, Edward C. Schaffer, and Frost â Goe, for défend- 
ant. 

CoxE, J. This suit is brought by the complainants, as représenta- 
tives of J. George Kappes, deceased, for infringement of letters pat- 
ent, No. 87,853, granted to him March 16, 1869, for an improved 
mosaic floor. The patentée says : 

"This invention relates to a new manner of arranging the lower soft-wood 
layer of that kind of mosaic floors in which the ornaments are produced from 
very thin pièces of hard w^ood; and the invention consists in constructing the 
said soft-wood layer of narrow pièces, or bars, which are grouped together in 
such manner that the separate plates, composed of such groups, will not be 
able to shrink, so as not to displace the hard-wood covering which is glued 
upon them." 

A number of narrow, parallel strips of soft wood, h, b, are con- 
nected by tongues and grooves. To the ends of thèse are fastened, 
in like manner, transverse strips, c, c, of equal thickness, the grain 
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of the end and parallel strips runnîng at right angles. Opon the top 
of the plates thus constructed the mosaie flooring, a, is laid. The 
claim is as follows : "The combination of the parallel bars, b, b, cross- 
bars, c, c, and the upper layer, a, connected together in the manner 
described, the whole forming squares for mosaie floors, as herein set 
forth and shown." The défenses are, prior use and laok of inven- 
tion. It therefore beeomes neeessary to ascertain what was known, 
prior to the patent, with référence to flooring of this character and 
other kindred subjeets. 

The complainants' expert testifies that "the tongued and grooved 
arrangement between the center strip is so old and well known a de- 
vice in carpentry as to be in no sensé an élément of the invention in 
question." The patentée admits, in the description, that sectional 
marquetry flooring, laid upon single pièces of soft wood, was old. The 
défendant proved, by uncontradicted testimony, that the précise con- 
struction of the lower layer, as shown in the sjpecification, was very 
old, and had before been used in pastry-boards, drawing-boards, 
doors, wainscoting, portable sectional floors, table tops, mirror backs, 
wash-tub lids, door-jam heads, desk tops, drawer fronts, fire-place in- 
closures, church-pew backs, counter fronts, and, in many instances, 
as a foundation for hard-wood veneer. The défendant also proved 
that in 1864 the firm of Ziegler & Co. imported, from Vienna, designs 
of marquetry flooring similar in every respect to the construction 
shown in the patent; that they remained, as samples, in the posses- 
sion of the firm till 1879, when they were sold with the rest of the 
stock at publie auction. During this time they were openly and fre- 
quently exhibited to customers. It is by no means certain that the 
défendant has not succeeded in proving a complète anticipation by 
the évidence relating to the Vienna designs. Parker v. Ferguson, 1 
Blatchf. C. C. 407. But let it be assumed that the record shows noth- 
ing more than this; that both the mosaie flooring and the soft-wood 
foundation were well known; that the former had previously been 
laid, in sections, on single pièces of soft wood, and that the latter had 
been used as a foundation for hard-wood veneer. In the light of ail 
this knowledge is the person who simply laid hard-wood marquetry 
on soft-wood strips, tongued and grooved together, entitled to the re- 
wards of an inventer? Doubtless a floor constructed on the principle 
of the lower layer described in the patent, would préserve a carpet or 
an oil-cloth longer than an ordinary one, but is hewho first laysdown 
an oil-cloth on such a floor entitled to a monopoly — to a patent for a 
combination of the oil-cloth with the flooring ? The men who placed 
the old swiveling car-truck under the forward end of a locomotive, 
who substituted the figured roUer for the plain one, who attached the 
mirror to the front hood of a street car, displayed, respectively, as 
much ingenuity as he who placed the old soft-wood foundation under 
the old mosaie flooring. Pennsylvania R. Co. v. Locomotive Truck Co. 
110 U. S. 490; S. C.4 Sup. Ct. Eep. 220; Stimpson v. Woodman, 10 
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Wall. 117; Stephenson v. Brooklyn Cross-town R. Co. 14 Fed. Ebp. 
457. 

Giving to the évidence the most favorable interprétation for the 
complainants, it shows that Kappes exercised mechanical skill merely. 
The problem was to produce a suitable foundation for an inlaid floor. 
Expérience had demonstrated that strips of soft wood, tongaed and 
grooved, and provided with end-pieces, would, for many purposes, resist 
the tendency to shrink and swell. This Kappes knew. He constructed 
a square in the well-known manner, and said, "Lay the flooring on 
that." This was not invention. It was what any skilled cabinet-maker 
would say. To adopt the language of the suprême court in the récent 
case of Hollister v. Mamifacturing Co. 5 Sup. Ct. Eep.j717, the idea 
seems"not to spring from that intuitive faculty of the mind put forth in 
the search for new résulta or new methods, creating what had not before 
existed, or bringing to light what lay hidden from vision, but, on the 
other hand, to be the suggestion of that common expérience which arose 
spontaneously and by a necessity of human reasoning in the minds 
of those who had become acquainted with the cireumstanees with 
which they had to deal. * • * It is but the display of the ex- 
pected skill of the calling, and involves only the exercise of the ordi- 
nary faculties of reasoning upon the material supplied, by a spécial 
knowledge, and the facility of manipulation, which results from its 
habituai and intelligent practice ; and is in no sensé the créative work 
of that inventive faculty which it is the purpose of the constitution 
and the patent laws to encourage and reward." 

There should be a decree for défendant. 



Day v. Fair Haven & W. E. Co. 

[Circuit Court, D. Connedicut. Mardi 16, 1885.) 

Patents pon Inventions — Dat Snow-Pi.ow— Invention. 

The fourth claim of reissuod patent No. 8,388, granted to Augustus Day, Au- 
gust 27, 1878, for a horse railway track-clearer, or snow-plow, held void for warit 
of invention; following RoUiater v. Manufaeturing Co. 6 Sup, Ct. Rep. 717. 

In Equity. 

Sprague é Hunt, for plaintiff. 

Wm. Edgar Simonds, for défendant. 

Shipman, J. This is a bill in equity to prevent the infringement of 
the fourth claim of reissued letters patent No. 8,388, granted to Au- 
gustus Day, August 27, 1878, for a horse railway track-clearer or 
snow-plow. The original patent was granted April 9, 1872. The 
invention is said, in the original spécification, to consist "in the com- 
bination of a pair of independently acting scrapers, pivotally sécured 



2y0 , FEDEBAL EEPORTEB. 

to the floor of a car, and reating upon the track, when in opération, 
wholly by their own weight, with means for raising and lowering 
such scrapers simultaneonsly; in the combioation, with an independ- 
ently acting scraper, resting, when in opération, wholly by its own 
weight upon the track, of a draw-bar, in the direct line of draught, 
and a supplemental and diagonal draw-bar, which at the same time 
acts as a brace, the forward ends of both of said bars being secured 
on the same axial line; in the peculiar construction and arrange- 
ment of a cast-shank with relation to the scraper, which is secured 
thereto, and the draught-irons which connect it to the under side of the 
car; in the pendent guards, which lift the scraper from the track on 
meeting with an obstruction on the butside of the rail, and deflect out- 
wardly from the track; and in a peculiar crank for operating the 
shaft, which raises and lowers the pair of scrapers at each end of the 
car." 

The fourth of the nine claims of the reissued patent is for "the 
combination, with the draw-bar, C, and scraper, A, of the diagonal 
brace, E, as and for the purpose set forth." 

ïhe whole apparatus is apparently a skillfully contrived and an 
efficient track-clearer, but as the fourth claim is a very broad and 
simple one, it is only necessary to speak of so much of the mechan- 
ism as is included in that claim. That part of the apparatus con- 
sists of a draw-bar pivoted to the bottom of the car, and a scraper 
diagonally set across the rail in a manner not unusual. As the scraper, 
when in opération, rests upon the track, it is, of course, subjected 
to latéral pressure in moving obstructions from the rail. To resist this 
pressure, and to prevent the scraper from being crowded inward, a 
diagonal brace is secured to the rear end of the draw-bar, and is piv- 
oted to the bottom of the car near its longitudinal center; the draw- 
bar and brace being pivoted in the same axial line, "so that when it 
is desired to raise and lower the scrapers, the same will be done with- 
out disturbing the vertical position thereof with relation to the track." 

The track-clearers of the défendant hâve a scraper, and a draw- 
bar in the line of the draught, and a diagonal brace, the two bars being 
pivoted to the car in the same axial line; but the methods by which 
they are fastened to the scraper or to the car are not the methods of 
the patent. The defendant's scraper is pressed upon the track by 
elastic steel arms. 

The fourth claim is for a scraper and a draw-bar in the line of the 
draught, irrespective of the method of pivoting scraper and draw-bar 
together, or the method of raising and lowering either, and a diag- 
onal brace irrespective of the method by which it is fastened to the 
draw-bar or to the car, except that the bar and the brace must be piv- 
oted on the same axial line. The scraper and the draw-bar were both 
old. The only part of the combination which is claimed to be new 
is the diagonal brace to enable the scraper to be kept in its place on 
the track. The method hy which thèse two bars are secured to the 
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scraper, or to eacli otlier and to the car, and the method by which the 
Bcraper, draw-bar, and brace can be easily and effectively raised and 
lowered from the platform of the car, undoubtedly required inventive 
skill ; but the mère employaient of a diagonal brace pivoted to the car 
in the same axial line with the draw-bar, to resist latéral pressure 
upon the soraper, if such résistance was deemed important, seems to 
me the obvious and natural suggestion which would occur to any me- 
chanio. The use of a diagonal stay to resist a strain upon a sied or 
sleigh runner, and, in gênerai, the use of a "corner brace," to resist 
tendency to latéral displacement, are within the range of the most or- 
dinary mechanical knowledge and of common expérience, and this is 
about ail that the patentée included in this claim. Being simply for 
the addition of a diagonal brace to the draw-bar for the purpose of 
resisting latéral pressure upon the scraper, the only mechanical re- 
quirement being that the bar and the brace should be pivoted upon 
the same axial line, and not including the patented mechanism by 
which either of the three members of the combination is securêd to 
the other, or is made effective, the claim is so gênerai that it does not 
define the actual invention of the patentée. That is stated in the other 
claims. The suggestion of the patentée in the reissued but not in 
the original patent, that the diagonal brace serves also as a supple- 
mentary draw-bar, was not important, and does not seem to hâve been 
BO considered by his expert witnesses. 

I cannot perceive that the mechanism which is included in the fourth 
claim was an "invention," in view of the définitions of that word in 
récent décision of the suprême court. Hollister v. Manufacturing Co, 
5 Sup. et. Eep. 717. 

The bill is dismissed. 



New York Bung & Bushikg Co. v. Doelqbb. 

{Circuit Court, 8. D. New TorJi. March 7, 1885.) 

Patents tor Inventions— Bungs and BusHmas— Rbissue No, 10,368— Patent 
No. 107,473. 

Reissue patent No. 10,368, granted to the New York Bung & BusMng Com- 
pany August 25, 1883, for an improvement in bungs and bushings, corapared 
•with patent No. 107,473, granted to Vincent Pountain, Jr., September 20, 1870, 
for an improvement in bungs, and held void for want of invention, and not iu- 
fringed by défendant. 

In Equity. 

Louis W. Frost and Wyllys Hodges, for complainant. 
Henry Brodkead and Philip B. Voorhees, for défendant. 
CoxB, J. This is an equity action for infringement, founded upon 
reissued letters patent No, 10,368, granted to the complainant August 
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25, 18S3, for an improFement in bungs and busliings. The original 
patent, No. 141,473, was granted to Samuel E. Thompson, August 5, 
1873, for an improvement in bushings for fauoet holes. It was first 
reissued, No. 8,483, to McKean, Jackson, and Brown, November 13, 
1878. This reissue having been pronounced invalid, as containing 
an unlawfuUy expanded claim, the patent was again reissued in form 
substantially like the original, except that the inventer limits the 
construction of the bushing to wood. The second reissue is the one 
in controversy. The inventor déclares : 

"The présent invention relates to certain newand useful improvements in 
bushings- for faucet-holes of barrels, etc., having for their principal object the 
production of a simple, economical, and effective bushing that will admit of 
the easy adjustment and withdrawal of the faucet vs^ithout injury to the bar- 
rel, and that may be readily and cheaply replaced when worn. My improve- 
ments consist, mainly, of a bushing of wood, etc., constructed and arranged, 
as will be hereinafter more fuUy described, se as to receive and allow of the 
yielding either way of a faucet, whicli, when slightly struck, is readily with- 
drawn from the bushing without détriment to the barrel. * * * In my 
original spécification I mentioned the use of other material than wood for the 
bushing, a. This I désire now to disclaim, and confine my invention to wood 
alone, in combination with the proteeting casing, 6, or to the casing, a, of 
wood alone, when made with the interior bevels. " 

The first claim of the reissue, the second of the original, is the 
only one in controversy, and is in thèse words: "The combination of 
a wooden bushing, a, and casing, b, constructed and arranged as de- 
scribed, and for the purposes specifîed." In the original the word 
"wooden" is omitted. The défenses are want of novelty and inven- 
tion, non-infringement, and invalidity of the reissue as a reissue. 
As bearing upon the first of thèse défenses, the défendant offered in 
évidence letters patent No. 107,473, granted to Vincent Pountain, 
Jr., September 20, 1870, for an improvement in bungs. The descrip- 
tion contains thèse words : 

"The nature of my invention consists in the construction of a bung which 
has an opening through its center applicable for receiving not only a faucet 
for drawing off the contents of a barrel, but also for a stopper, which is in- 
serted from the jnside, as will be hereafter more fuUy described. * * * p 
is a bush, of the ordinary construction. D is a bung which has an opening 
extending through its centre, beveled from each side towards the line, E." 

The claim is as foUows : 

"A bung, having an opening through its center, one side of which is ap- 
plicable for receiving a cork or stopper. G, and the other for receiving a fau- 
cet, in the manner and for the purposes set forth." 

Hère is a perfect description, in gênerai terms at least, of the com- 
plainant's device, and if the word "wooden" were inserted before the 
word "bung," it can hardly be doubted that it would amount to a 
complète anticipation. A skilled mechanic reading suoh description 
would make precisely what Thompson made. The similarity will 
appear most clearly by placing the two drawings in juxtaposition. 
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Thompson's 

bxjng and bushing. 

AuG. 5, 1873. 



Potjntain's 

Bttng and BrrsHiNa. 

Sept. 20, 1870. 





The same letters hâve been used to indicate corresponding parts 
on each of thèse drawings. D représenta the double beveled bung, 
and F the bushing. In Fountain's spécification the material of nei- 
ther is designated. That this patent is an anticipation cannot be 
successfully maintained. But it seems equally clear that, in connec- 
tion with the other proof, it defeats complainant's patent for want of 
invention. Thus, it must be conceded that after Fountain nothing 
remained upon which mechanical ingenuity could operate, except the 
choice of materials. If choosing wood for the bung was invention, 
choosing copper or brass for the bushing would be equally so. There 
is nothing in Fountain's patent which necessarily precludes the idea 
of wood being used. For aught that appearg from the patent itself, 
wood was the very material he had in mind. If lead, or cork, or rub- 
ber had been named there would hâve been greater scope for the in- 
genuity of others. The question, then, is this : Did Thompson be- 
come an inventor because he made Fountain's bung of wood? If 
there were any doubt as to how this question should be answered, an 
examination of the proofs bearing upon the state of the art makes a 
négative answer alone possible. At the date of Thompson's appli- 
cation wooden bunga, wooden bungs with double conical holes through 
them, bungs inclosed in bushings, having beveled openings through 
the center to receive the faucet, iron bushings, and wooden plugs in 
iron bushings were ail old. It was also well known that the elastic- 
ity of wood presented a suitable yielding bearing to hold a faucet. 
With the theater of invention thus crowded to its utmost capacity, 
with scarcely room for another actor on the stage, can it be said that 
he who merely suggests the change, in an old device, of one known 
material for another which had been previously used for kindred pur- 
poses, possesses what the suprême court defines as "that intuitive 
faculty of the mind put forth in the search for new résulta or new 
v.23F,no.4— 13 
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methods, creatîng what had not before existed, or bringing to ligîit 
what lay hidden from vision?" Hollister v. Manufaeturing Co. 5 
Sup. et. Eep. 717. 

The mère substitution of one known material for another has been 
decided over and over again to be insufficient to sustain a patent. 
In Hotchkiss v. Greenwood, 11 How. 248, porcelain was substituted 
for wood or métal in the manufacture of door-knobs. Mr. Justice 
Nelson, speaking for the court, says : 

"New it may very well be, that, by Connecting the clay or porcelain knob 
with the metallic shank in this well-known mode, an article is produced bet- 
ter and cheaper than in the case of the metallic or wood knob; but this does 
not resuit from any new mechanical de vice or contrivance, but from the fact 
that the material of which the knob is composed happens to be better adapted 
to tlie purpose for which it is made. The improvement consists in the supe- 
riority of the material, and which is not new, over that previously employed 
în making the knob. But this, of itself , can never be the subject of a patent, 
■^fo oue will prétend that a machine made, in whole or in part, of materials 
better adapted to the purpose for which it is used than the materials of which 
che old one is constructed, and for that reason better and cheaper, can be 
distinguished from the old one, or, in the sensé of the patent law.can entitle 
the manufacturer to a patent. The différence is formai, and destitute of in- 
genuity or invention. It may afford évidence of judgment and skill in the 
sélection and adaptation of the materials in the manufacture of the instru- 
».ient for the purposes intended, but nothing more." 

In Hicks v. Kelsey, 18 Wall. 670, the change from wood to iron in 
a wagon-reach; in Palmenburg v.Bitchhols, 21 Blatehf. G. G. 162; S. 
G. 13 Ped. Rep. 672, the substitution of papier-mache for the wire of 
the f rame of a lay figure ; and, in a case referred to in Hotchkiss v. 
Greemvood, supra, "the substitution of wood for bone as the basis of 
a button covered with tin," were held, respectively, to be wanting in 
patentable novelty. See, also, Collins Co. v. Goes, 21 Ped. Rep. 38; 
Brown v. Piper, 91 U. S. 37; Koberts v. Ryer, Id. 150 ; Smith v. Nich- 
ais, 21 Wall. 112; Pickering v. McCullough, 104 U. S. 310; Welling 
V. Crâne, 14 Ped. Rep. 571; Walk. Pat. § 28; Sim. Pat. 31. The 
case of Smith v. Goodyear Dental Vidcanite Co. 93 U. S. 486, bas 
been examined, and it is thought that it enunciates no principle in 
conflict with the position hère taken. It must, therefore, be decided, 
in the language of Palmenburg v. Buchholz, supra, that, "although the 
device may hâve been mechanically new, it was not intellectually 
novel." 

But upon the question of infringement the difficulties which con- 
front the complainant are almost equally as numerous and insur- 
mountable. In the case of This Complainant v, Hoffman, 20 Blatehf. 
G. G. 3, S. G. 9 Ped. Eep. 199, this court decided, in substance, that 
the first reissue was void, beoause it sought to do precisely what com- 
plainant now seeks to do, viz., to cover broadly a hollow wooden bung 
inside an iron or rigid bushing. The court was unquestionably right 
in holding that this reissue, if valid, was infringed. To hold, how- 
ever, that the defendant's device infringes the original or second re- 
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issue, is quite a différent proposition. What the défendant oses îa 
covered by the broad daim of the firat reissue; but the court, in the 
Hoffman Case, decided that the patentée was not permitted to claim 
"any form of a wooden bushing in an iron one," but that he must be 
confined to the particular form and combination described in the orig- 
inal patent. It was further decided that the form of the wooden bush- 
ing, or bung, with the double conieal opening through the center, was 
"the very essence of that part of the invention," and could not be 
disregarded. How, then, does the défendant infringe ? His bung is 
not bored through; it has no bevels; it is not screwed into the iron 
bushing; the iron bushing has no interior screw threads, and the 
bung has no exterior screw threads. If the complainant had a valid 
claim broadly covering a hollow wooden bung inside an iron bushing, 
the défendant would be compelled to pay tribute; but, conflning the 
claim within the narrow limits indicated, it must be held that he does 
not infringe. 

The bill is dismissed. 



New York Bctk» & Bushino Co. v. Foehrenbach. 

{Giremi Court, S. D. New York. March 7, 1883.) 

CoxE, J. The décision in New York Bung * Bushing Oo. v. Doelger, ante, 191, 
disposes of this action alao. The bill is dismissed. 



EiiBOTBio Gas-Lighting Co. v. Smith & Rhodes Eleotbio Co. 

{Circuit Court, 8. D. New York. March 16, 1885.) 

Patekts pob Inventions— Reissub—Validitt. 

Electric Gas-Ughting Oo. r. Tillotson, 21 Fbd. Rep. 568, foUowed, and the flfth 
claim of reissued patent No. 9,743, for electrical apparatus for lighting street 
lamps, held void. 

In Equity. 

Edwin H. Broîvn, for orator. 

Samuel B. Clarke, for défendant. 

Wheeler, J. The only question presented in this case now, was 
decided in Electric Gas-Ughting Co. v. Tillotson, 21 Fed. Ebp. 568, 
on the same patent. It is whether the fifth claim of the reissue is 
supported by the original, and has been reargued and reconsidered. 
The patent is for an electric gas-lighting apparatus. The founda- 
tion for this flfth claim is sought for in the original flrst claim. That 
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wae for a circuit breaker located at the burner and operated auto- 
matically, substantially as described; thia is for the combination of a 
wire through which a current of electricity is passed actuating mech- 
anism for letting on the gas, an eleetro-magnet connected with the 
wire, an armature operated by the magnet, mechanism actuated by 
the armature breaking the circuit at the burner and producing 
sparks for lighting the gas, the whole operating automatically. The 
spécification is the same in both the original and reissue. The in- 
venter might bave claimed upon it everything which he has claimed; 
but that is not suffieient. Manufacturing Co. v. Ladd, 102 U. S. 
408. The reissue is between eight and nine years later than the 
original, and could not lawfully cover what was not either claimed in 
some manner in the original or ineluded within what was so claimed. 
Mahn v. Harwood, 112 U. S. 360; S. G. .5 Sup. Ct. Eep. 174. This 
claim of the reissue is for machinery breaking an electric circuit at 
the burner and producing sparks there to light the gas. It may or 
may not include machinery for turning on the gas. The claim in 
the original was not for any machinery but the circuit breaker, It 
was for the circuit breaker operated, but that did not include the 
machinery to operate it. If it ineluded the opération, that is a dif- 
férent thing from the means by which the opération is performed. 
James v. Campbell, 104 U. S. 356; Powder Go. v. Powder Works, 98 
U. S. 126. So, whether this claim in the reissue includes the ma- 
chinery for turning on the gas or not, it is for a part of the invention 
not claimed in the original. Turner â S. Manufg Co. v. Dover 
Stamping Co. 111 U. S. 319; S. G. 4 Sup. Ct. Eep. 401. And, as 
the claim in the original was not for any combination of parts, the 
combination of this claim of the reissue cannot be said to be the 
same combination further restricted by additional éléments, and is 
not ineluded in what was claimed in the original. The patent for 
the circuit breaker as located and operating, and machinery for turn- 
ing on the gas, without the machinery for operating the circuit breaker, 
appears to hâve been satisfactory at the time when the patent was 
taken out, and for so long a time afterwards, that it could not be made 
to cover the machinery for operating the circuit breaker. The con- 
clusion reached is the same as before. 

Let there be a decree dismissing the bill of complaint. 



SCOIT V. SEVENTY-PIVE TONS OF Plfl-IRON. 197 

SooTT V. Seventt-Fivb Tons of Pig-Ieôn. 

(District Court, D. Oonnectieui. March 9, 1885.) 

1. Saivage— Beplevin op Salved Peopekty by Ownebs — LibbIi to Ehfobob 

Lien — Juri8DICtion. 

When a cargo of iron, on board a vessel that bas been pumped eut and brought 
into her port of destination by salvors, has been replevied by the ownera in a 
State court, for tlie express purpose of molting it up and putting it beyond the 
reach of any court, and the control of the staie court over it was a fiction, the 
district court of the United States will hâve jurisdiction of a libel to enforce 
the lien of the salvors, and the iron may be seized by the marshal under muni- 
tion issued by the court. 

2. Bamb — Amount of Award. 

The services rendered in this case considered, and the sum of $350allowed to 
libelants as compensation, with costs. 

In Admiralty. 

Samuel Park, for libelant. 

Arthur B. Calef and Samuel L. Warner, for claimants. 

Shipman, J. This is a libel in rem for salvage. On October 31, 
1884, the schooner Emily, a vessel about 32 years old and then worth, 
with her appurtenances, about |400, left Perth Amboy with a load 
of 120 tons of pig-iron, of which 75 tons were consigned to the claim- 
ants, the Stiles & Parker Press Company, of Middletown, in this dis- 
trict. Herbert S. Goodale was the captain of the schooner and owned 
three-fourths of her. One other man constituted the crew. There 
was no insurance upon her. She went through Hell Gâte on Octo- 
ber 23d, and on October 25th went down the sound with a north-west 
wind and strong breeze. Near Shippan Point the foremast, which 
was an old article, cracked or broke. The mainsail was torn and 
carried away by the wind. The vessel commenced to leak badly, and 
the captain ran her into Norwalk harbor, about three-fourths of a 
mile from the sound, and beached her in a safe and land-loeked place, 
and upon a soft bottam. She filled with water. At high tide she 
was seven feet under water. At low tide the deck was out of water. 

The captain could not find assistance to get his boat or cargo off, 
and on Sunday, October 26th, telegraphed to the libelant that the 
schooner was sunk oiï Norwalk harbor and asked for assistance. The 
libelant is well known throtighout the sound to be engaged in the 
business of saving wrecked vessels and cargoes, and owns at least 
two vessels equipped with ail the appliances needful for said business, 
constantly manned and in readiness. The master and crew were not 
guilty of fraud and h ad no motive to commit fraud, either in beach- 
ing the vessel or in sending for the libelant, and there was no collu- 
sion between him and the captain or the crew. The libelant sent 
on the morning of October 27th, the schooner Eeport and steam-tug 
Alert, Capt. Chesebro in command, with six men on board of each 
vessel, to the assistance of the Emily. The boats reached the wreck 
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on the evening of the same day, and found her under water, her fore- 
mast broken and mainsail and jib torn. Capt. Chesebro made a con- 
tract that evening with Capt. Goodale, by which the libelant was to 
receive 50 per cent, of the value of the saved property delivered at 
its destination. On the next day, at low water, the schooner was 
pumped out in three or four houra' time, and was pumped ont twice 
during the night of that day. The 30th and 31st were stormy and 
the schooner was kept pumped out. On the 31st the only apparent 
leak in the vessel, about a foot long in the "tuck seam," was found and 
was temporarily stopped. On November 2d, the libelant's boats, with 
the Emily, left Norwalk harbor and stopped about 20 hours in the 
Sound, five or .six miles from Norwalk, to take some iron out of an- 
other sunken vessel, the Marietta. The contract for this service was 
made by the libelant in New York after the 26th. While this service 
was being performed, the Emily lay about 400 yards from the Mari- 
etta. The Emily was then towed to Bridgeport and 25 tons of iron 
were delivered to the owners, and then was towed to Middletown. The 
libelant demanded salvage upon the 75 tons from the claimants, who 
refused to pay, and brought a writ of replevin for said iron before the 
superior court for Middlesex county, upon which writ the iron was 
seized by the sherifï and delivered to the claimants, was put in their 
store-house, and was immediately put by them into the furnace, in 
their ordinary business, at the rate of one or two tons per day. The 
replevin suit was brought to enable the claimants to obtain and to use 
up the iron promptly. They did not intend that it should be kept 
in the possession of anybody. The statutory bond was given for the 
return of the property to the défendants if the plaintiffs failed to es- 
tablish their right to the possession of the same. The libelant and 
Capt. Goodale were made défendants. 

The libelant subsequently libeled the iron which was not melted, 
and which was in the claimants' exclusive possession, and possession 
thereof was taken by the marshal. After the trial of this case, the 
claimants gave to the marshal a delivery bond, conditioned to be void 
if they performed the decree of the court in the matter of the libel, 
and the iron was delivered to them. The value of the iron was 
$1,515. The libelant's two vessels and appurtenances, which went to 
Norwalk, are worth $16,000. 

The first question relates to the jurisdiction of this court, and arises 
upon the principle which has been often asserted in the décisions of 
the suprême court, and which is stated in Buck v. Colbath, 3 Wall. 
334, as follows : 

"That principle is that whenever property has boen seized by an offleer of 
the court, by virtue of its process, the property is to be considered as in the 
custody of the court and under its control for the time being; and that no 
other court has a right to interfère with that possession, unless it be some 
court which may hâve a direct supervisory control over the court whose pro- 
cess has flrst taken possession, or of some superior jurisdiction in the prem- 
ises. * * * ïhis principle, hovvever, has its limitations, or rather its just 
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définition is to be attended to. It is only while the property is in the posses- 
sion of the court, either actually or constructively, that the court is bound or 
professes to protect that possession from the process of other courts. When- 
ever the litigatlon is ended, or the possession of the offlcer or court is dis- 
charged, other courts are at liberty to deal with it according to the rights of 
the parties before them, whether those rights require them to take possession 
of the property or not. " 

If the property was either actually or constructively in the custody 
of the state court at the time of the service of the monition, no valid 
seizure of it could be made by the marshal, and this court would hâve 
no jurisdiction of this libel. The mère fact that it was in the posses- 
sion of the claimants would not prevent its being in the custody of the 
law, and if it was in their hands awaiting the décision of the state 
court, and in readiness, upon its judgment of return, to be delivered 
to the défendants in the replevin suit, it would hâve been incumbent 
upon the libelant to wait until such an order had been made and the 
litigation was at an end. But it is idle to say that the iron was in 
the custody of the law, when the purpose and the effect of the replevin 
suit were to remove it from the custody of any court, and to prevent 
it from being subject to any order, and when the object of putting 
légal machinery in motion was to enable the plaintiffs to effectually 
preclude its return to the défendants. It is a misuse of terms to say 
that the iron was in the possession or control of the state court, and 
it would be an abuse of the authority of that court if such a fiction 
as its pretended custody of this property should be made to prevent 
the exercise over it of the ordinary jurisdiction of another court. 

The claimants next insist that this court has no jurisdiction because 
the state court can détermine, in the replevin suit, the questions of 
the existence and the extent of the libelant's lien, and they rely upon 
the foUowing language of the suprême court in Freeman v. Howe, 24 
How. 450 : 

"Where a court has jurisdiction it has a right to settle every question which 
occurs in the case, * * * and that where the jurisdiction of a court and 
the right of a plaintiff to prosecute his suit in It hâve once attached, that 
right cannot be arrested or taken away by proceedings in another court." 

Without stopping to inquire whether the state court could properly 
détermine the amount of the libelant's lien upon the iron, this lan- 
guage is clearly explained in Bitck v. Colbatk, where the court says : 

"It is not true that a court, liaving obtained jurisdiction of a subject-mat- 
ter of a suit, and of parties before it, thereby excludes ail other courts from 
the right to adjudicate upon other matters having a very close connection 
witli those before the flrst court, and, in some instances, requiring the décis- 
ion of the same questions exactly. In examining intothe exclusive character 
of the jurisdiction of such cases, we inust hâve regard to the nature of the 
remédies, the character of the relief sought, and the identity of the parties in 
the différent suits. " 

If the iron was in such a condition that it could rightfully be made 
the subject of a libel in rem, the libelant was not excluded from ob- 
taining the judgment of an admiralty court upon the question of & 
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maritime lien, by reason of the fact that a state court, perhaps, might 
in another proceeding ascertain the amount which was due him, be- 
cause the relief which he seeks in admiralty is very différent from the 
relief which he could obtain in a state court. 

The existence and the amount of the lien are next to be ascertained. 
That the Emily and her cargo were in distresa and needed help are 
certain, and it is unavailing to say that she ought not to hâve been 
in distress. I think that the trouble happened because the schooner 
was very old, and, with a heavy cargo, was unable to withstand much 
of a strain, and, moreover, she was insufficiently manned. The libel- 
ant, whose business it is to save vessels in distress, was telegraphed 
to go to her aid, without any previous knowledge that his services 
were or would be wanted, and in response he sent his vessels amply 
equipped. They found the vessel in a safe land-locked place, on the 
mud, in the bottom of Norwalk harbor, but she could not be got away 
without skilled and energetic and expensive assistance. 

The contract which the captain of the Emily entered into was an 
improvident one, so far as the cargo is concerned, in view of the ease 
with which the libelant could furnish assistance and the lack of im- 
médiate péril to the cargo. The rate is too large, under the cireum- 
stances of the case, to receive the sanction of the court. 

The facts which bear upon the amount of compensation are that 
the assistance of a skilled man, whose property consists of vessels 
equipped and manned for saving cargoes, and whose business it is to 
render dangerous, laborious, and expensive services, was sought ; that 
he sent a sailing vessel, a steam-tug, and 12 men, to aid the schooner 
and cargo; that the situation of the submerged vessel, though it 
needed assistance, was not immediately perilous; tbat the work of 
raising the vessel by the aid of the libelant's steam-pumps was easy; 
and that there was no danger to his crews or his property. It is not 
a case which calls for very large compensation, but the libelant should 
receive a libéral amount when he is honestly engagea in this uncer- 
tain and expensive business. 

The sum of |350 is allowed, with costs. 



The Kingston. 
{District Court, D. New Jersey. March 4, 1885.) 

1. Maritime Liens— Materi al and Labob Usbd in Construction dp VessBL 

— CONTRAOT. 

Wliea materials are furnislied and the labor is perforraed under a contract 
■with the owner of a vessel, no gênerai maritime lien can be claimed. 

2. Samk — Liens Given by State Law— How Enporoiïd in United States Dia- 

TRiOT Court. 

When it is attempted in the district court to give effect to liens created by 
state laws, they are enforced suUjeot to ail the qualiflcationa and limitations 
imposcd by those laws. 
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3. Same— Jdbisdiction of District Courts— AdmibaI/TT Rule No. 12. 

The district courts of the United States hâve no jurisdiction to enforce liens 
arising under state lawa, except when they are founded upon a contract mari- 
time in its character. 

Libel in rem. 

The libel is filed in this case against the ferry-boat Kingston, to 
recover for materials furnished and work done upon the said steamer 
while she was in the course of construction at Newburgh, in the state 
of New York, and after she was launched and removed to Wee- 
hawken, in the state of New Jersey. The libel allèges that in the 
year 1883 the said ferry-boat, being then at Newburgh, in the state 
of New York, and being in need of certain appliances and machinery 
for electric lighting, the libelant, at the request of the owners or au- 
thorized agents of said ferry-boat, did agrée to furnish the beat with 
such machinery and appliances, for the sum of $2,625, to be paid 
upon trial and acceptance of the same. Certain of the materials and 
some of the labor necessary therefor were furnished by the libelant 
at Newburgh, and then the said ferry-boat, having proceeded to Wee- 
kawken, in the state of New Jersey, the libelant did continue to fur- 
nish necessary materials and labor for such electric lighting, and did, 
in the month of November, 1883, complète the said machinery and 
appliances, which were thereafter, and in the month of December, 
1883, accepted by the West Shore & Ontario Terminal Company, the 
owner of the said ferry-boat. The said West Shore & Ontario Ter- 
minal Company then was and still is a corporation organized and 
existing under the laws of the state of New Jersey. The libel fur- 
ther allèges that no part of the contract price for materials and labor 
bas been paid, and claims that the libelant has a lien upon the said 
ferry-boat for the sum due under the gênerai maritime law and the 
statutes of the states of New York and New Jersey. 

The West Shore & Ontario Terminal Company hâve filed a claim 
as owner of the boat, and answered, setting up that on or about March 
7, 1883, while the boat was in the course of construction at Newburgh, 
in the state of New York, by Ward, Stanton & Co., for the New York, 
Ontario & Western Eailway Company, under contract, and before 
said ferry-boat was completed, or was even registered or enrolled, 
licensed or surveyed, the said libelant entered into a contract with 
the said New York, Ontario & Western Eailway Company, at New 
York City, whereby said libelant contracted and agreed with said 
railway company to furnish said ferry-boat with certain electric light- 
ing apparatus and appartenances for the sum of $2,625; that after- 
wards the said railway company sold said boat, at a fair and honafide 
sale, to the West Shore & Ontario Terminal Company, and the said 
terminal company did, by a certain agreement, dated July 15, 1883, 
between the said terminal company, of the first part, the New York, 
West Shore & Buffalo Eailway Company, of the second part, and the 
New York, Ontario & Western Eailway Company, of the third part, 
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lease said boat and other property to the said two raiiway compa- 
nies, jointly, for the period of 99 years from the first day of Augast, 
1883; for which reasons they allège that the libelant has no claim 
or lien on said boat, but its remedy, if any, is against tbe New York, On- 
tario & Western Eailway Company; that the services performed and 
materials furnished were not performed or furnished upon the crédit 
of the boat, but under said contract, and upon the crédit of the New 
York, Ontario & Western Eailway Company; and that the libelant 
is not entitled to the lien elaimed by it under the statutes of New Jer- 
sey, because the contract was not made within the state of New Jer- 
sey, and because the greater part of said materials and services were 
furnished and performed, not in the state of New Jersey, but in the 
state of New York, and because more than nine months bave elapsed 
since said debt was contracted. The receivers of the New York, West 
Shore & Buffalo Eailway Company hâve also answered as lessees of 
the said ferry-boat, and hâve set up substantially the same défense. 

Butler, Stillman é Hubhard, for libelants. 

Vredenburgh & Garretson, for respondents. 

Nixon, J. 1. Does a lien exist under the gênerai maritime law? 
The libel admits, the answers claim, and the testimony shows that 
the materials were furnished and the labor performed under a formai 
written contract, executed in New York, between the libelant and the 
owner of the boat then in the course of construction, and not yet 
finished, or documented in any custom-house, I will not stop hère 
to inquire whether any maritime lien can be implied for materials 
and labor furnished to a vessel thus eircumstanced, with neither en- 
rollment nor license, and not yet ready for employment in commerce 
or navigation. Waiving that, for the présent, it seems to be settled 
in the American admiralty that, where the materials are furnished 
and the labor is performed under a contract with the owner of the 
vessel, no gênerai maritime lien can be elaimed. The question was 
discussed and settled by the suprême court in The St. Jago de Cuba, 
9 Wheat. 416, and I am not aware that their décision has been qual- 
ified or overruled, in any subséquent case. The court there said: 

"The necessities of commerce require that, when remote from his owner, 
he (the master) should beable tosubjecthis owner's property to thatliability, 
(a lien,) without which it is reasonable to suppose he will not be ableto pur- 
sue his owner's interests. But when the owner is présent the reason ceases, 
and tlie contract is inf erred to bé with the owner himself , on his ordinary re- 
sponsibility, without a view to the vessel as the f und from which compensa- 
tion is to be derived." 

The same question was before Judge Hopkinson, of the Eastqrn dis- 
trict of Pennsylvania, in Sarchet v. The Davis, Crabbe, 196, and was 
examined with bis usual discrimination and care, and he reached the 
same resuit. 

But it is insisted that if no gênerai maritime lien exista, a lien has 
been created by the state laws of New York and New Jersey which 
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the courts of the United States should enforce. In the first place, it 
is questionable whether any lien bas in faet arisen under the provis- 
ions of the laws of either of thèse states. When it is attempted hère 
to give effect to liens created bj' state laws, they are enforoed subject 
to ail the qualifications and limitations imposed by those laws. It 
is provided in the New York statute that the debt contracted for ma- 
terials or labor on any ship or vessel "shall cease to be a lien when- 
ever the ship or vessel shall leave the port at which such debt was 
contracted, unless the person iiaving the lien shall, within twelve 
days after such departure, cause to be drawn up and filed spécifica- 
tions of such lien, which may consist either of a bill of particulars 
of the demand or a copy of any written contract under which the 
work may be done, with a statement of the amount claimed to be 
due from such vessel, the correctness of which amount shall be sworn 
to by such person, or his agent or représentative." The debt in this 
case was contracted in New York while the boat was being built at 
Newburgh ; but after the commencement of the work she was removed 
out of the port of New York and takén to Weehawken, a port in New 
Jersey, where the residue of the labor was performed and the mate- 
rials furnished. There is no proof that any spécifications or copy of 
the contract hâve been filed in New York, verified by the oath of the 
parties, which seems to hâve been necessary in order that any lien 
should continue to attach. 

The New Jersey statute agrées to give liens only for debts contracted 
within that state. The materials were furnished and the labor done 
under a contract executed in New York, and made with the owner of 
the boat before she was finished and ready for service on the water. 
Does it not follow, under such circumstances, that the libelant waived 
the lien, and intended to look to the personal responsibility of the 
owner? But, in the next place, and without expressing an opinion 
on the above facts, hâve the district courts of the United States any 
jurisdiction to enforce liens arising under state laws, except where 
they are founded upon a contract maritime in its character ? 

The proceedings in this case are under the twelfth rule of admi- 
ralty practice. This rule, as prescribed by the suprême court in 
1844, authorized a libel in rem where the local law of a state gave a 
lien upon a vessel for supplies or repairs in her home port. Another 
change was made in 1859, taking away the right to proceed in rem 
against domestic vessels for supplies or necessaries, although a lien 
was created by the state law. It stood thus until 1872, when the 
court announced the rule as it now is, to-wit : 

"That in ail suits by material-men for supplies or repairs or other necessa- 
ries, the libelant may proceed against the ship and freight in rem, or against 
the master or owner alone in personam." 

There has been much conflict in the courts as to the meaning of 
the new rule, but since its adoption the suprême court, iu The Lot- 
tawanna, 21 Wall. 580, held that the district courts of the United 
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States, having jurisdiction of the contract as a maritime one, might 
enforce liens given for its seourity, even when created by the state 
laws. The inference is plain that the court meant to affirm that no 
such jurisdiction existed when the contract was not of a maritime 
nature. 

The libel is therefore dismissed for want of jurisdiction. 



Thb Pavonia.* 
(.District Court, 8. D. New York. February 27, 1885.) 

1. Collision— MiscALCULATioN op Pilot — Lookout. 

The ferry-boat P. was approaching lier New York slip on the Korth river 
on a strong flood-tide, which cornpelled lier to go below herslip and swing into 
it as the tide swept lier up. The ferry-boat W,, running on a dilïerent ferry, 
at this moment came out of her slip, 744 feet below that'of the P. It was the 
custom of the W. to go to the right of the P. on such occasions, if the P. 
were "well out" in the river, otherwise to go tn the left. On this occasion, 
the pilot of the W., judging that the P. was well out in tlie stream, attempled 
to go to the i-ight, when the P. was already swinging in, and in al)oul45 sec- 
onds af ler leaving her slip struck the W. on hef port side. The pilot of the P. 
was giving liis entire attention to making his slip; the deck hand who should 
hâve acted as lookout was under the liood, and did not see or report the W. 
until a few seconds before collision, when the P., too late, reversed full speed. 
Ueld, that the W. was in fault in raisjudging the distance of the P. and in at- 
tempting to go inside and aoross her bows ; and that the i'. was in fault in 
not having a lookout besides the pilot properJy stalioaed and attentive to his 
duties ; and that the damages should be divided. 

2. Same— Perbt-Boats — Nkcessity op LooKoaT. 

The légal obligation of ferry-boats to maintain an efficient lookout has been 
repeatedly declared, and can never be relaxed. 

In Admiralty. 

Abbett é Fuller, for libelants. 

Wilcox, Adams é Macklin, for claimants. 

Bbown, J. At about 6: 30 p. M. on the ûfteenth of October, 1883, 
as the Erie ferry-boat Pavonia was approaching her slip at the foot 
of Chambers street on the North river, she ran into the starboard 
side of the ferry-boat Weehawken, of the Hoboken ferry, running from 
the foot of Barclay street. This libel was filed for the recovery of 
the damages arising from the collision, The tide was strong flood, 
and the wind heavy from the north-west. It was dusk; but bright 
moonlight and clear. The upper side of the Barelay-street slip is 744 
feet below the upper corner of the Providence pier, which forms the 
lower side of the Chambers-street slip. The Pavonia was intending 
to make the upper division of the Chambers-street slip; the lower 
division being oceupied by her sister beat. The flood-tide, at its 
strength, sweeps past thèse piers at about the rate of three knots or 
over. To make their landings on the New York shore at such a time, 

ifieported by R. D. & Edward Benedict, Esqs., of the New York bar. 
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the ferry-boats from the west shore uaually go somewliat below tbe 
slip, and run into it as they drift upwarda. Such, aecording to the 
testimony of the witnesses on the part of the Pavonia, was her course 
at this time. Every natural probability gives it crédit, there being 
no obstructions in the way. ïhe pilot testifies that before making 
his final swing to run into the slip, he looked to see if the Barclay- 
street boat was coming out, it being time for her, but could not see 
her; that he then put his wheel hard a-starboard, and swung for his 
slip, to which he gave his whole attention, until the Weehawken ap- 
pearedvery near to him, when he reversed his engine, but not in sea- 
son to stop and prevent the collision; and that the collision took 
place within 100 or 200 feet of the end of tbe Providence pier and 
opposite to it. 

On the part of the Weehawken it is admitted that, inasmuch as 
the boatg cross each other's course, the established practice is that 
the Barclay-street boats on a fiood-tide shall pass inside, that is, to 
the right, if the Erie boats are at the time "well out" in the river, 
i. e., 1,000 feet or upwards; but that otherwise they must go outside 
of the Erie boats in order to permit the latter to make their landings. 
This is a manifest necessity to which, under rule 24, the prior rules 
give way. Her witnesses say that as the Weehawken left her slip 
the Pavonia was "well out" in the river; that she had nOt got down 
as far as the Chambers-street slip, and had not commenced her turn 
for the slip, which she would not usually do until she had passed below 
Chambers street; that the collision itself took place some 400 or 500 
feet out in the river, opposite the Erie pier, which forms the upper 
side of the Chambers-street slip, and occurred in conséquence of the 
Pavonia's turning rapidly about, under a starboard helm, and trying 
to run ahead of the Weehawken. There is considérable testimony 
on the part of the Weehawken to sustain this theory and the place 
of the collision as alleged in her behalf. Eepeated considération of 
the testimony compels me to reject this account as to the place of the 
collision. I am satisfied it was opposite, or very nearly opposite, the 
Providence pier, on the lower side of the slip, or a little only above 
it, and occurred as the Pavonia was coming in her usual course to 
make the upper rack, and that it was not more than 200 feet outside 
of the lower pier. The boats, doubtless, within half a minute after 
had drifted up abreast of the upper pier, and thereby had come nearly 
into the position testified to by the Weehawken's witnesses, except as 
to distance out in the river. 

The testimony of the pilot of the Secaucus, which lay out in the 
stream, is referred to as establishing the position of the boats oppo- 
site the upper pier at the time of the collision, because the pilot tes- 
tifies that he could see the bridge of the slip astern of the boats. 
This, however, is not of much weight, unless the exact position of the 
Secaucus were known, and that is as liable to error as the position of 
the Pavonia; and also because, as I hâve said, the boats drifted im- 
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mediately to tlie apper pîer, and the Weehawten, beîng nnder full 
headway, would hâve passed from one pier to the other in about 15 
seconds. 

There are circumstances that strongly confirm the aceount of the 
Pavonia as to the place of the collision. Her pilot, not seeing the 
Weehawken, had no reason to keep off ; nor, on the other hand, is there 
the slightest probability that, not seeing her, he would bave changed 
bis course to run into his slip at a point where it was impossible for him 
to make the slip. Had the Weehawken been in the position her wit- 
nesses allège, there is no conceivable reason why the Pavonia sbould 
not bave continued down river in the usual manner, until she had 
passed somewhat below Chambers street, before her final turn for her 
slip. On the other hand, if the pilot's statement that he did not see 
the Weehawken is untrue, and if he did see her, it is not crédible 
that he would départ from his usual course to go below Chambers 
street before turning, so as to be unable to make his own slip, and at 
the same time so as to run into the Weehawken. AU the probabili- 
ties of the case, therefore, sustain the witnesses of the Pavonia as to 
their position nearly opposite the Providence pier at the time when 
the boats first coUided. If that was the place of collision, the fault of 
theWeehawken necessarily follows ; for the time that elapsed af ter the 
Weehawkeù left her slip until she reached the Providence pier, only 
744 feet distant, considering the flood-tide, could not bave been up- 
wards of 45 seconds; and during this time the Pavonia could notpos- 
sibly bave come inwards more than 500 or 600 feet, at the most, 
jAcross the tide ; so that she could not, at the time the Weehawken 
left her slip, bave been "well out" in the river, so as to justify the 
Weehawken in undertaking to gb inside. The resuit proves that the 
pilot of the Weehawken misealculated her distance out. Considering 
the nearness of the Pavonia to her slip, and that she was already on 
her swing, I conclude that it was the duty of the Weehawken to hâve 
waited and passed outside. 

I cannot acquit the Pavonia of the charge of négligence in not hav- 
ing an efficient lookout. Assuming it to be true, as the pilot states, 
that just before he made his final swing for the slip he looked for 
the Barelay-street beats and saw none coming out, it is clear that it 
must bave been very nearly at the same time, at ail events but a 
few seconds afterwards, that the Weehawken started out. The Pa- 
vonia's lights, and the changes in them that the pilot of the Wee- 
hawken saw, show that she was then just commeneing her final 
swing. From that time the pilot was, as he says, required to give 
ail his attention to make his slip. That made an efficient lookout 
the more indispensable from that moment onward. The légal obli- 
gation of ferry-boats to maintain an efficient lookout bas been repeat- 
«dly declared, and considering the lives that are endangered through 
collisions this rule can never be relaxed. The Monticello, 15 Fed. 
Ebp. 4T4, and cases cited. There was a deck hand whose duty it was 
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to aet as lookout; but ît is clear that he was not performing his duty 
as Buch, nor in the proper place for performing it, but was under the 
hood. If he had been doing his duty, the Weehawken would hâve 
been seen coming out of her slip and reported three-quarters of a min- 
ute at least before the collision. Had she been thus observed and 
reported at that time, the Pavonia, by reversing her engine at once, 
instead of waiting until half this interval had passed, would very 
clearly either hâve been stopped altogether before the collision, or else 
would not hâve reached the place of the collision until the Wee- 
hawken had passed by, which would bave been accomplished 10 sec- 
onds later. Both boats must, therefore, be held in fault, and the 
damages divided. 



The Standabd.* 

(District Oourt, S. D. New Y<yrk. February 16, 1885.) 

1. Collision betwbbn Steamers— Ckossing Coukses— Signals. 

As the tug M., with three boats lashed to her sides, was commg out of the 
Kills into New York bay with the ebb-tide, she came into collision with the 
barge Sweepstakes, in tow, on a hawser, of the tug 8., bound dowu the bay 
into the Kills. Previous to the collision, the S. gave two whistles, indicating 
that she would pass to the left, to which the M. responded with two. Jîut thu 
8., after signaling, did not change her course to correspond, or slacken her 
speed, but with her tow kept a perfectly straight course. The M. changed her 
course in accordance with her whistles, but very slightly, and stopped and 
backed, but not iu time to avoid collision. Reld, that both vessels were in 
fault, — the 8., because, having the M. on herstarboard hand and being bnund 
to keep out of the way, she did not change her course to correspond with her 
whistles ; the M. for not changiiig her course earlier than she did, and for not 
seasonably stopping and backing. 

2. SaME — MrSOALCULATION OF PiLOT. 

The ebb-tide out of the Kills and the ebb down the bay raeet near the place 
of collision; and each vessel, as she approached, had the tide in her favor. 
Beld, that both pilols doubtless miscaloulated the rapidity with which the 
boats were approaohing. But both were familiar with the tides, and both are 
chargeahle for such miscalculation, and for neglect in not taking measures 
sufBciently early to avoid each other ; and consequently the damages must be 
divided. 

In Admiralty. 

Benedict, Taft é Benedicf, for libelants. 

Beehe, Wilcox é Hobhs, for claimants. 

Bbown, J. On September 8, 1882, at about half past 10 in the 
forenoon, as the libelants' steam-tug Monitor, having in tow one boat 
lashed upon her port side, and two others lashed to her starboard 
fiide, was coming eastward out of the Kills with the ebb-tide, when a 
little to the southward of the Can buoy, (No. 17,) below Bobbins' 
Eeef light, she came in collision with the oil-barge Sweepstakes, which 
was in tow, on a hawser, of the steam-tug Standard, which had just 
passed the buoy, and was bound down the Kills. The pilot of the 

' Reported by K. D. & Edward Benedict, Esqs., of the New York bar. 
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Monitor was about half-way between Constable'a point and the Can 

buoy— that is, about half a mile distant from the latter — -when-he 
saw the Standard coming nearly straight down the bay, and a little 
above Robbin's Eeef light, with her two barges in tow upon hawsers, 
oiie behind the other. The Standard signaled to the Monitor with 
two whistles; to which the li^tter replied with two, indicating that 
they -would each go to the left. The évidence shows that the Stand- 
ard, with her tow, kept a perfectly straight course, without changing 
her helm or slackening her speed, until the collision happened with 
her tow. The libelants' testimony is to the eiïect that the Monitor 
starboarded her wheei so as to change her heading suf&ciently to point 
inside, or to the westward, of the Can buoy; and that before the 
collision she reversed her engines. The other évidence in the case 
satisfies me that the Monitor did not starboard much, or change 
her course to any considérable extent to the northward. The fact 
that the Sweepstakes, the aft beat of the Standard's tow, struck ail 
tbree of the boats which were lashed to the Monitor's side, and the 
fact that the barge ahead of her was going down the bay upon a S. 
S. W» course, are utterly irreconcilable with any considérable pre- 
vious' change by the Monitor. The Standard passed the Monitor 
some 200 feet or more distant from her. The Aeme, the first boat of 
her tow, some 200 feet behind, was passed less than 50 feet distant 
from the Monitor, while the Sweepstakes, about 150 feet behind the 
Acme, collided with the Monitor's tow, as above stated. 

It is very clear that both boats were to blâme for this collision; 
the Standard, because, having the Monitor on her starboard hand, 
she was bound to keep out of the way, and yet made no change in her 
course; and, second, because, in giving two whistles to the Monitor, 
she agreed to pass to the left, and having abundant room to do so, 
and no obstruction, she did not vary her course, but kept nearer to 
the Can buoy than was necessary or proper, considering that the 
only reasonable course for the Monitor was to pass to the eastward of 
the buoy and not through the narrow channel to the westward of it. 
The Monitor was equally in fault for not starboarding earlier than 
she did, and also for not seasonably stopping and backing, which 
were equally within her power. The peculiarities of the tide there at 
that time doubtless contributed to the collision. Each, as she ap- 
proached the other, had the ebb-tide in her f avor ; the Monitor in com- 
ing down the Kills, and the Standard in coming down the bay. Thèse 
two tides met near the place of collision. The real cause of the col- 
lision was doubtless the miscalculation of both pilots as to the ra- 
pidity with which they were approaching each other; but both were 
familiar with thèse tides, and both are chargeable for such miscalcu- 
lation, and for not taking in time the measures necessary to avoid 
each other. 

The damages must be divided, and a référence ordered to compute 
the amount, with costs. 
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WiLLAED, Trustée, V. MuELIiEB.' 
{Oireuit Court, S. D. Ohio, W. D. March 21, 1885.) 

Removai of Cause — rEDKKAi, Qdestioiî— Section 3477, Rev. St. 

Complainant brought suit in a state courttosubjecta judgment, obtained Viy 
the défendant against tlie United States in the court of claims, to the paymenl 
of a judgment he tiad against défendant, and for in junction torestrain défend- 
ant from collecting, transferring, or otherwise disposing of said claim against 
the government, and for the appointment of a receiver to coUect and hold the 
fund. The suit was removed to the United States court, and upon motion to 
remand, held, that the suit involved the construction of section 3477, Rev. liSt. , 
■which déclares that ail "transfers and assignments made of any claim upon 
the United States, * * * shall be absolutely null and void,unless theyare 
freely made, and executed in the présence of at ieaat two attesting wituesses," 
etc., and the motion was therefore dcnied. 

On Motion to Eemand. 

Long, Avery, Kramer de Kramer, for motion. 

Lincoln, Stephens é Lincoln, contra. 

Baxtbe, J. This suit, commenced in the common pleas court of 
Hamilton, Ohio, was, on the defendant's application, transferred to 
this court for trial. The removal was under the act of March 3, 1875. 
The complainant moves hère to remand it. The complainant seeks, 
through the aid of a court of equity, to seize $22,000, adjudged by the 
court of claims to be due from the United States to the défendant, 
and hâve the same applied in part payment of a judgment for a 
larger amount which he holds against the défendant. As a basis for 
this relief he allèges that the défendant has no property subjeet to 
exécution, and that he is about to assign his said claim on the govern- 
ment, to prevent the complainant and other creditors from subjecting 
it to the payment of bis debts. Wherefore, he prays for an injunc- 
tion to restrain défendant from either collecting, transferring, or other- 
wise disposing of said claim, and for the appointment of a receiver to 
coUect and hold the fund subjeet to the order of the court. Both 
parties being citizens of Ohio, the motion to remand must prevail, 
unless the controversy Involves some fédéral question, 

The government is not and cannot be made a party to this litigation, 
and I présume would not respect any order which the court might 
make, directed to the ofEeer charged with the duty of paying the de- 
fendant's claim. Whether it would recognize an assignment or power 
of attorney executed by the défendant under judicial coercion to the 
court's receiver, is not important to this inquiry. It is certain that a 
decree compelling the défendant to assign his claim or to exécute a 
power of attorney, authorizing its collection, is the only possible way 
for the court to obtain possession and control of the money sought 
to be reached. But the défendant contends that he is protected against 

•Reported by Harper & Blakemore, Esqs., of the Cincinnati bar. 
v.23F,no.5— 14 
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any such decree by ihe 3477th section of the Revised Statutes, which 
déclares that ail "transfers and assignments made of any claim upon 
the United States, or any part or share thereof, or interest therein, 
whether absolute or conditional, and whatever may be the considéra- 
tion therefor, and ail powers of attorney, orders, or other authorities 
for receiving payment of such claim, or any part thereof, shall be 
absolutely null and void, unless they are freely made and execated in 
the présence of at least two attesting witnesses, after the allowance of 
such claim, the ascertainment of the amount due, and the issuing of 
the warrant for the payment thereof." 

The complainant's counsel responds that he has invoted no such re- 
lief; that he has not asked for a decree either to compel an assign- 
ment or the exécution of a power of attorney. We concède that he 
does not expressly pray for this spécifie relief. But such relief is 
within the scope of his bill, and included in his prayer for gênerai re- 
lief. The controversy, therefore, necessarily involves the considéra- 
tion of the foregoing enactment. The défense arises under it, and the 
défendant has the right, under the act of March 3, 1875, to bave the 
questions thus raised passed upon by this court. It follovps that in 
the judgment of this court the transfer of the case from the state to 
this court was proper, and the motion to remand will be disallowed. 



"A case in law or équity consists of the right of one party as well as of the 
other, and may properly be said to arise under the constitution or a law of the 
United States, vvhenever its correct décision dépends on the construction of 
either. Cases arising under the laws of the United States are such as grow 
out of the législation of congress, whether they constitute the right or privi- 
lège or claim or protection or défense of the party, in whole or in part, by 
whom they are asserted. " * 

"If a fédéral law is to any extent an ingrédient of the controversy by way 
of claim or défense, the condition exists upon which the right of removal dé- 
pends, and the right is not impaired because other questions are involved 
which are not of fédéral character." ^ 

That the "right, privilège, claim, protection, or défense," under the con- 
stitution and laws of the United States, is well taken, is not the criterion of 
jurisdiction. In action against a railway company for unjust discrimination 
in its tolls, it defended on the ground that the statute under which the plain- 
tiiï sought to recover impaired the obligation of the eontraet contained in its 
charter. Judge Djiummond said: "The only point we can consider hère is 
whether there appears to be such a question in the case, not wliether the im- 
munity claimed by the défendant can be sustained. * * * The only ques- 
tion is whetlier such a claim can be fairly made under it, so as to raise a con- 
stitutional question." ' 

It is not sufflcient that it is claimed that the case raises a fédéral question. 

< Railroad Co. v. Misaissippi, 102 TJ. S. Rep, 801; Eothachild v. Matthews, Id. 6; 

135. Hablan, J. Van Allen v. Railroad Co. 1 McCrary, 598; 

•' W. U. Tel. Co. V. National Tel. Co. 19 S. C. 3 Fed. Eep. 545; Connor v. Scott, 4 

Ped. Eep. 561, Wallaoe, J.; Frank G., Dill. 242. 

etc., Co. v.Larimer, 8Ped. Rep. 724; Mavor 'People of 111. v. Chicago, B. & Q. R, 

V. Independeut Steam-boat Co. 22 Fed. Co. 16 Ped. Eep. 706. 
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The court must be satisfied that such question f airly arises eut of the contro- 
versy. If the court flnds the claim unfounded, the case will be remanded.' 

The fact that the title of: the thing in dispute is derived from the United 
States does not of itself make the question one of fédéral jurisdiction.^ 

Section 3477, Eev. St.: "No language could be broader or more emphatic 
than thèse enaetments. * * * The statute strikes down aud dénies any 
efifect to powers of attorney, orders, transfers, and assignments which before 
•were good In equity." s 

Assignments in bankruptcy, by descent or devise, or voluntary assignments 
under the state insolvent laws, hâve been held to be good.* — [Reps. 

iMayorv. Independent Steani-boat Co. 'U. S. v. Gillis, 95 U. S. 407, 413, 414; 

22 Fed. Eep. 801 ; Kothschild v. Matthews, Spofîord v. Kirk, 97 U. 8. 484-488. 

Id. 6. * U. 8. V. Gillis, 95 U. S. 407 ; Erwin v. 

sHoadley v. San Francisco, 94 U. S. 4; TT. S. 97 TT. S. 392; Goodman v. Niblack, 

Albright v, Teas, 106 U. S. 618 ; S. G. 1 Sup. 102 U. S. 660. 
et. Kep. 550. 



AdAMS V. COMMISSIONERS OP EepUBLIO Co. 
(Uireuit Court, D. Kannas. March 3, 1885.) 

1. CiBCtTiT Court— JuRiBDicTioîT— Suit on County Warrants. 

County warrants, signed by Ihe chairman of the county commissioners and 
county clerk, directing the county treasurer to pay to bearer a certain sum, for 
certain services stated tlierein, are negotiable and pass from hand to hand and 
not by assignaient, and therefore do not corne within the restriction of juris- 
diction in the flrst section of the act of oongress of March 3, 1875. 

2. Same—Citizenship— Dépenses. 

The holder of such warranta, being a citizen of another state, may sue thereon 
in this court, although the original payée is a citizen of this state but subjecl 
to ail défenses which existed against tbem La the hands of the flrst holder. 

At Law. 

G. C, Clemens, for plaintiff. 

Irwin Taylor, for défendants. 

FosTEB, j. This is an original action broaght in this court on 
county orders or warrants, amounting to $1,000, with interest from 
September 15, 1873, issued by the défendant county on the date afore- 
said. The pétition allèges that the orders were issued to the King 
Bridge Company, and that plaintiff is now the owner and holder of 
the same, and that he is a citizen of the state of Pennsylvania, and 
the défendant is a municipal corporation of the state of Kansas. The 
answer sets up several matters of défense, and plaintiff replies thereto, 
and défendant demurs to this reply, assuming that the demurrer re- 
lates back to the pétition. The first question presented is a question 
of juriBdiction: the question whether the averments in the pétition 
make a case cognizable in this court. The défendant claims that, in- 
asmuch as the King Bridge Company, the party to whom thèse war- 
rants were issued, could not maintain this action, not being a citizen 
of another state, that the plaintiff who holds them by transfer cannot. 
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as this kind of paper does not come within the exception named in the 
first section of the act of March 3, 1875. The pétition makes no aver- 
ment as to the citizenship of the King Bridge Company, to whom the 
orders were issued, which is a material averment to be made, if this 
suit is founded on eontract in favor of an assignée, unless this paper 
is held to come under the désignation of promissory notes, negotiable 
by the law-merohant, or bills of exchange, in which case the citizen- 
ship of the original payée or assignor would become immaterial. It 
bas been repeatedly decided by the suprême court that the bill or com- 
plaint must aver the facts necessary to confer the jurisdiction in the 
fédéral court. Turner v. Bank, é Dali. 8; Dred Scott Case, 19 How. 
401; Godfrey v. Terry, 97 U. 8. 171; Robertson v. Cease, Id. 646; 
Grâce V. Insurance Co. 109 U. S. 278; S. C. 3 Sup. Ct. Eep. 207; 
Corhin v. County of Black Hatvk, 105 U. S. 667. 
The orders sued upon read as folio ws : 

"No. . Coujsty Cleuk's Office, Repi^blio County, 

©lûU.OO Bjîllbville, Kan., September 15, 1873. 

"ïreasurer Republic county pay to King Bridge Company, or bearer, the 
smn of one hundred dollars, on, account of services erecting bridge at New 
Scandinavia, KanSas, as allowed by the board of county commissioners of Re- 
puhlic county. J. H. Feint, Chairman. 

"Attest: Samuel W. Skebls, County Clerk." 

The act of March, 1875, § 1, provides as follows: 

"Nor shall any circuit or district court hâve cognizance of any suit founded 
on eontract in favor of an assignée, unless a suit might hâve been prosecuted 
in sach court to recover thereon, if no assignment had been made, except in 
cases of promissory notes negotiable by the law-merehant, and bills of ex- 
change." 

The act of 1789 déclares that no district or circuit court shall hâve 
cognizance of any suit to recover the contents of any promissory note 
or other chose in action in favor of any assignée, unless a suit might 
hâve been prosecuted in such court to recover the said contents, if no 
assignment had been made, except in cases of foreign bills of ex- 
change. Section 629, Bev. 8t. 110. 

Under this provision of the latter act it v?as repeatedly held by the 
suprême court that the restriction of jurisdiction did not apply to 
notes and other obligations that were payable to bearer and passed 
from hand to hand, but was limited to such notes and choses in ac- 
tion as passed by assignment or indorsement. Bank of Kentucky v. 
Wister, 2 Pet. 326 ; Bushnell v. Kennedy, 9 Wall. 391 ; City ofLexing- 
ton V. Butler, 14 Wall. 293. Since the act of 1875 this rule bas been 
adhered to and applied to that act. Thompson v. Perrine, 106 U. S. 
592; S. C. 1 Sup. Ct. Eep. 564, 568; Chickaming v. Carpenter, 106 
U. S. 666; S. C. 1 Sup. Ct. Eep. 620. 

The later cases were suits upon municipal bonds and coupons, and 
the question remains whether thèse county warrants or orders come 
under the same rule. It is urged by the défendant that they are not 
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promises to pay; that the holder cannot bring a suit upon them; 
that they are in no sensé negotiable paper; and that they can only 
pasa by assignment, and net from hand to hand by delivery. New, 
it 80 happens that the suprême court bas given the négative io each 
of thèse propositions. In Mayor v. Ray, 19 Wall. 478, and Wall v. 
Monroe Co. 103 U. S. 77, the suprême court bas clearly fixed and estab- 
lished the character of this kind of paper, and the rigbts of the holder 
thereof. Aud,first, it ia decided that thèse warrants are negotiable 
and transférable by delivery or indorsement ; when payable to bearer, 
they pass by delivery from hand to hand; second, that the holder may 
base an action on them in his own name to recover the amount; third, 
that they are prima facie évidence of the debt, but the holder takes 
them subject to ail défenses existing against them in the hands of 
the original holder. lu the case last cited, the court say: 

"They establish jjï'i-ma /acte the validity of the claims allowed, and author- 
ize their payment. * * * ïhe warrants being in form negotiable, are 
transférable by delivery so far as to authorize the holder to demand payment 
of them, and to maintain in his ovi'n name an action upon them. * * * 
The transférée takes them subject to ail légal and équitable défenses which 
existed to them in the hands of the original payées." 

The jurisdiction of the court was not challenged in thèse cases, al- 
though the facts as to the issue and transfer of the warrants were 
quite similar to those in the case at bar. 

ïhe suprême court having thus deolared the rights of the holder of 
such paper, we need not examine any décisions of the state courts on 
that question. They are negotiable; they pass from hand to hand; 
they &X& ■prima facie évidence of the debt; and the holder may bring 
suit on them in his own name. It seems to me that this brings them 
very clearly within the rule of Thompson v. Perrine and Chickaming v. 
Carpenter, supra; and the plaintiff is not the assignée of a contract or 
chose in action within the acts of 1875 and 1789. It seems that the 
hona ftde holder takes thèse warrants very much like a purchaser of 
a negotiable note after due, — subject to ail défense. But it would 
hardly be claimed that the purchaser of a negotiable note after due 
could not sue in this court unless the payée could hâve done so. The 
act of 1875 speaks of promissory notes negotiable by the law-merchant. 
A simple note payable to a particular person, or laearer, or order, is 
negotiable by the law-merchant. 

Now, Bupposing a citizen of Kansas makes to another citizen of 
Kansas such a negotiable note for $501, and a citizen of Missouri be- 
comes the bonafide owner and holder of it, and brings a suit against 
the maker in this court, could it be urged as a défense that he bought 
it after due, and therefore this court had no jurisdiction? Certainly 
not. If the fact pleaded was true, it would simply subject the plain- 
tiff's claim to ail légal and équitable défenses which could bave been 
made had the suit been brought by the original payée. He would bold 
it just as the suprême court décides the holder of thèse warrants holds 
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them, — subject to ail défenses; but that is not the test of jurisdic- 
tion of this court. 

In this case the answer sets ou t certain matters of défense, and, 
among others, that the bridge built, for which thèse warrants were is- 
sued, was a private bridge, built and owned by said King Bridge Com- 
pany, and not for the county. The reply is — First, a gênerai déniai ; 
and, second, a spécial déniai of the before-named averment in the 
answer, and the eounter-allegation that the bridge was built for the 
county, and was accepted by it, and bas been in the constant use and 
occupation of said défendant, etc. The plaintifE pleads this matter 
for the purpose of claiming an estoppel against the county; but as it 
is no more or less than a spécial déniai and eounter-allegation of 
matter set up in the answer, without passing upon the question of es- 
toppel, it seems to me the reply is not demurrabie for that cause. 

Bbewbb, J., concurring. 



New Castle Noethern E. Co. v. Simpson. 
{Circuit Court, W. D. Pennsylvania. March 9, 1885.) 

1. Railtîoad Company— Construction Contract Ultra Vires — Compensation 

of contractob. 

A court of equity, at the instance of a railroad company, having set asidc a 
construction contract as ultra vires, held, that the corporation must account for 
benefits received from partial performance, and that the contracter was not to 
be put off with a bare reimbursement of his actual outlay, but was entitled to 
receive for what he had done such compensation as any other railroad con- 
tracter could recover therefor, in the absence of express agreemont as to price. 

2. Samh — Intbrkbt Chabgeablb. 

Held,furlher, that the corporation was justly chargeable with interest on the 
amount found to be due the contractor when the work was stopped. 

In Equity. Sur exceptions to master's report. 

J. B. Brawley and R. B. McComb, for exceptant. 

D. B. Kurtz and Marshall Brown, contra. 

AcHESON, J. The established rule in equity is that a corporation is 
accountable for benefits which it bas received under an ultra vires 
transaction. Green's Brice, Ultra Vires, 717. Hence, in holding that 
the defendant's compensation for the materials furnished and work 
done by him should be measured by what it would bave cost the 
plaintiflf company to employ a responsible contractor to provide the 
same materials and perform the same work, the master, I think, 
adopted a just standard. While the défendant is not under any guise 
to receive damages for the loss of his bargain, yet he is not to be put 
off with a bare reimbursement of his actual outlay. He is entitled 
to be paid for what he bas done fair rates, such as any other railroad 



NEW Oi^STLE KOBTHEBN B. 00. V. 8IHFS0B. 215 

contracter might hâve recovered therefor, in the absence of express 
agreement as to compensation. The above rule excludes ail the losses 
and expenses specified in the defendant's exception, and the master 
was clearly right in disallowing them. 

I cannot say that the master erred in adopting, in the main, the 
estimate of Charles E. Fink, as to the values of the materials fur- 
nished and work done. The master had the advantage of seeing ajid 
hearing the witnesses, and every presumption is to be made in favor 
of the correctness of his conclusions upon questions of fact. Besides, 
compared with the estimâtes of the other witnesses, it is not évident 
that Mr. Fink's values are excessive. In so far as the exceptions al- 
lège mistakes committed by the master in respect to the quantities 
of materials furnished and amount of work done, they do not seem to 
me to be well founded. The plaintiff's fifth and sixth exceptions go 
to the allowance to the défendant of the value of that part of the work 
done by Weaver (a subcontractor under Eeed) before the date of the de- 
fendant's contract, instead of what the défendant actually paid there- 
for. The fact is that the défendant took the Weaver contract ofE 
Eeed's hands, and paid for ail the work done by Weaver. Hence the 
master was of opinion that the défendant is entitled to receive the 
value of the whole of that work. New, even if this view is a ques- 
tionable one, still, it seems to me that there is another ground for 
sustaining the master in this particular. He was not furnished with 
any évidence whereby he could distinguish between the work done by 
Weaver before the date of the defendant's contract, and that done by 
him afterwards. He was therefore obliged to treat the work as a whole, 
under the proofs as submitted to him. 

In fixing the value of the materials for the uniinished bridge, I am 
not convinced that the master bas erred. But it is not so clear to 
me that Mr. Youtz may not hâve a claim thereon. The transaction 
was not a sale by him of bridge materials, but a contract whereby he 
undertook to build a bridge, furnishing the materials. Now, in the 
performance of the contract he bas been interfered with ; and it may 
be that his title to the unused materials was not extinguished. Hence 
the défendant should be required either to deliver to the plaintifï an 
acquittance from Mr. Youtz, or give security to indemnify the plain- 
tif from any claim he may hâve on account of said materials. This, 
bowever, can be provided for in the final decree. 

Notwithstanding the few changes made by the master, the resuit 
shows that substantially he adopted Mr. Fink's estimate, the détails 
of which appear in the defendant's Exhibit A. Now, in view of the 
friendly relation existing between the two, it is a reasonable conclu- 
sion that Mr. Fink's estimate does the défendant full justice. Be- 
yond question that estimate includes a gênerai contractor's profit, 
îndeed, the doubt in my mind is whether the profit thus allowed is 
not too libéral. In some particulars it strikes me as extrême. For 
example, Weaver was paid for eartb excavation 23 cents, and forloose 
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rock and hard-pan 40 cents per cubic yard; yet for thîs îdentical work 
Mr. Fink allows the défendant 35 cents and 75 cents. For other 
earth excavation the défendant himself did, he is allowed 50 cents 
per cubic yard. If Mr. Fink thought the défendant was entitled to 
anjthing further, surely he wonld bave set it forth in bis carefully 
prepared estimate. When, under examination as to the rates fixed by 
him for work done and materials furnished, he recognizes such rates 
to be at a "fair market value," a "fair market contract priée," a "fair 
eontract priée," etc. Nevertheless the master bas added to his esti- 
mate of $52,233.42, 10 per centum. Undoubtedly the witnesses gen- 
erally do say that a percentage is to be added to their several esti- 
mâtes, and tbe master fell in with tbis current of testimony. Mr. 
Fink, however, speaks very guardedly of augmenting his estimate by 
any additional percentage. When pressed by the defendant's counsel 
be did finally express the opinion that there should be such allowance, 
but be put it on the ground of supposed injurions delaysin the work, 
for which the railway company was responsible. But of such delays 
between October 8, 1883, when the défendant began work, and De- 
cember 15, 1883, when the bill in this case was filed, I find no satis- 
factory évidence. When the bill was filed it amounted to an élection 
on the part of the company to rescind the construction contract as 
ultra vires, and thereafter the company was not answerable for delays. 
Especially was it not responsible (as Mr. Fink evidently assumed) 
for any interruption of the work conséquent upon the preliminary in- 
junction granted by the court of common pleas. It is true, this court 
modified that injunction so as to leave the défendant free to go on 
with the work if he sawfit to take the risk; but this was done chiefly 
because it was represented that the unfinished work was in such a 
state as to require immédiate attention on the part of the contractor. 
Upon tbe whole I feel constrained to sustain the plaintiff's exception 
(No. 24) to the master's allowance of 10 per centum upon his gênerai 
estimate. 

For the reasons stated by the master, the item of $556.69, for en- 
gineering expenses, is, I think, a proper charge against the railway 
company. 

Finally, I am of opinion that the plaintiff company is justly charge- 
able with interest on tbe amount found to be due to the défendant 
when the work was stopped. Green's Brice, Ultra Vires, 728. No 
équitable reason appears for denying interest. It is not shown or pre- 
tended that the company ever made a tender of money to the défend- 
ant, or set apart or kept on hand a fund to pay him. Tbe resuit, 
then, reached by the court, after a very careful considération of the 
case, is that the only exception to be sustained is the one relating to 
the allowance of 10 per centum upon the master's estimate. 

And now, Mardi 9, 1885, ail the exceptions to the master's report 
are overruled, save the twenty-fourth exception filed by the plaintiff, 
which is sustained. 
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MoRBisoN ». Peice, Eeceiver. 

{Gîreuit Court, 1). MassachuuU». March 14, 1885.) 
National Banks— Individdal Liabilitt of Stockholdkbb— Voujhtart Ab- 

8BS8MBNT— IKCREASB OF CAPITAL. 

The Pacific National Bank of Boston was organized in October, 1877, with • 
capital of $250,000, with tlie riglit to increase it to $1,000,000. In November, 
1879, its capital was raised to $500,000; September 13, 1881, the directors voted 
to increase tlie capital to $1,000,000. On November 18, 1881, tlie bank sus- 
pended. On Deeemher 13, 1881, the directors voted that as $38,700 of the in- 
crease of capital stock had not been paid in, the capital be fixed at $961,300, 
and the comptroller of currency was notified to that eiîect, and he notifled the 
bank, under Rev. St. ^ 5205, to pay a deficiency on its capital stock by an as- 
eessraent of 100 per cent. At the annual meeting the assessment was voted, 
and on March 18, 1882, with consent of the comptroller and the approval of 
the directors and the examiner, the bank resumed business, and continued until 
May 20, 1882, when it again suspended and was put in the hands of a receiver. 
Prior to May 20, 18S2, $742,800 of the voluntary assessment had been paid in. 
Complainant was the owner of 25 shares of stock on September 13, 1881, and 
after the vote to increase the stock, took 25 shares, for which he paid $2,500, on 
October 1, 1881, and received a certiflcate. He voted for the assessment at 
the annual meeting, and in February, 1882, paid the assessment on the old and 
new stock, and subsequehtly sought toenjoin the suit at law against him by the 
receiver, to enforce his individual liability as a stockholder, under liev. St. { 
6151, on the ground that the increase of capital was illégal and void, and that 
the voluntary assessment under Rev. St. 4 5205, relieved the stockholdera of 
iudividual liabihty. Eeld, that he wtts uoi entitled to relief, and the ijlll should 
be dismissed. 

In Equity. 

A. P. Oould and B. N. Johnson, for complainant. 

A. A. Ranney, for défendant. 

CoLT, J. This is a suit to restrain the further prosecution of an 
action at law brought by the défendant, as receiver of the Pacific Na- 
tional Bank, against the complainant, to recover an assessment made 
under the direction of the comptroller of currency, for the purpose of 
enforcing the individual liability of the stockholdera under section 
5151, Rev. St. The Pacific National Bank of Boston was organized 
in October, 1877, under the national banking law. Its capital was 
$250,000, with the right of increase to $1,000,000. In November, 
1879, the capital was raised to $500,000. On September 13, 1881, 
the directors voted to increase the capital to $1,000,000, On No- 
vember 18, 1881, the bank suspended, and Daniel Needham was ap- 
pointed examiner. He took possession of the bank, and remained in 
charge until it reopened, March 18, 1882. On December 13, 1881, 
the directors passed the following vote : 

Voted that whereas, it was voted by this board, on the thirteenth day of 
September last, that the capital of this bank be increased to one million dol- 
lars, and that stockholders of this date hâve the right to take the new stock 
at par in equal amount to that held by them; 

And whereas, the stockholders were duly notifled of said vote, and also that 
Bubscriptions to the new stock would be payable October Ist; 

And whereas, $461,300 of said new stock has been taken and paid in; 
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And whereas, $38,700 thereof has not been taken and paîd in; 

Voted that said $38,700 of said stock be and is hereby canceled and de- 
ducted from said capital stock of $1,000,000, and that the paid-up capital stock 
of this association amounts to $961,300. 

Voted that the comptioUer of the currency be notifled that the capital of 
this association has been increased in the sum of $461,300, and that the whole 
amount of said increase has been paid in as part of the capital of this associa- 
tion, and that he be requested to issue his certiflcate of said increase to this 
association, according to law. 

The comptroUer having received notice of the increase of the cap- 
ital stock in the sum of $461,300, and that the whole amount had 
been paid in, duly certified his approval of such increase on Decem- 
ber 16, 1881. On the same day he notifled the bank, under section 
5205, Eev. St., to pay a deficiency on its capital stock by an assess- 
ment of 100 per cent., its entire capital stock having been lost; and 
in case the deficiency was not paid, and the bank ref used to go into 
liquidation for three months after the notice was received, then a re- 
ceiver would be appointed. At the annual meeting of the stoekhold- 
ers of the bank, on January 10, 1882, an assessment of 100 per cent. 
on the stock was voted. With consent of the comptroller, and the 
approval of the directors and examiner, the bank, on March 18, 1882, 
reopened its doors, and continued to do a gênerai banking business 
until May 20, 1882, when it again suspended, and was thereupon put 
in charge of the défendant reeeiver. Prior to May 20, 1882, the sum 
of .$742,800 of the voluntary assessment voted by the stockholders 
at the January meeting had been paid. 

The complainant, on September 13, 1881, was the owner of 25 
shares of stock. After the vote of the directors on that day, to in- 
crease the capital to $1,000,000, he took new stock to the amount of 
25 shares, for which he paid $2,500 on October 1, 1881, and soon after 
received a certiflcate. He was présent at the stockholders' meeting, 
January 10, 1882, and voted for the assessment. In February, 1882, 
he paid the assessment of 100 per cent, on the old and new stock. 
Hè now seeks to enjoin the further prosecution of the suit at law, 
brought against him by the reeeiver, to enforce his individual liability 
as a stockholder under the statute, on several grounds. He claims 
that the increase of the capital stock from $500,000 to $961,300 was 
illégal and void. By its charter the capital of the bank might be in- 
creased to $1,000,000. By section 5142, Eev. St., the whole amount 
of increase must be first paid in, and the certiflcate of the comp- 
troller specifying the amount of increase, and his approval thereof, 
obtained. It appearing that the increase was not in excess of the 
limit imposed by the charter of the bank, and that it was paid in, and 
the proper certiflcate obtained from the comptroller, we see no valid 
ground for declaring that the increase was ultra vires or void. It was 
within the power of the corporation, and the statutory requirements 
were complied with. 

The case of Scovill v. Thayer, 105 Q. S. 143, does not apply, be- 
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canse tliere the corporation attempted to încrease îts capital beyond 
the amount prescribed by its charter, and the court held that there 
was no implied power in a corporation to change the amount of its 
capital stock as limited by its charter, and that ail attempts to do so 
are void. The court then proceed to affirm the well-settied distinc- 
tion between an issue of stock which is clearly ultra vires, and an 
issue which is attended with informalities or irregularities as to the 
mode or manner of issue, but which is within the corporate powers. 
In the former case only is the stock void. In the latter case it is 
not. Upton V. Tribilcock, 91 U. S. 45; Sanger v. Upton, là. 56; 
Chubb V. Upton, 95 U. S. 665. 

Upon the facts hère presented the most that can be claimed is that 
the proceedings in respect to the increase were not regular. The 
vote of the directors on September 13, 1881, was to increase the cap- 
ital to $1,000,000, and this notice was sent to each stockholder, and 
the privilège given, as the charter provides, of subscribing for the 
new shares in proportion to the amount of old stock owned by the 
stockholder. Subsequently it was found that |38,700 of the new 
stock had not been taken, and so the directors, on December 13, 1881, 
voted to make the increase $461,300, and to tbis increase the comp- 
troller gave bis consent. The point is taken that the vote of Decem- 
ber 13th was a vote to reduce the capital stock from $1,000,000 
to $961,300, and that to do this under the law required the consent 
of two-thirds of the stoekholders, and the approval of the comptrol- 
1er. Section 51é3, Rev. St. If there had ever been a légal increase 
of the capital to $1,000,000, there would be some force in this argu- 
ment; but the capital stock of the bank never was $1,000,000. The 
first step had been taken to make it that sum, but the amount had 
not been paid in, and the comptroUer had not given bis approval. 
In the absence of thèse necessary requirements the capital of the bank 
remained $500,000, until it was increased to $961,300. It cannot 
be said that the vote of December 13th was for a réduction, because 
you cannot reduce a capital which never existed. In our opinion, 
section 5143 bas no application to the facts before us, sinoe at no 
time was the capital of the bank $1,000,000. The vote of Septem- 
ber 13th, taken in connection with that of December 13th, followed 
by the action of the comptroller, established the légal capital of the 
bank at $961,300. 

But it is urged with more force that the stoekholders, after the ac- 
tion by the directors on September 13th, subscribed to an increase of 
$500,000, and that they paid for their new stock and reeeived certifi- 
cates on the basis of such an increase ; in otber words, that this was 
their contract with the corporation, and the only contract by which 
they are bound. But hère, in view of what afterwards took place, 
cornes in the principle of estoppel. It was clearly the duty of each 
stockholder, as soon as he discovered that the increase was less than 
what he subscribed for, to repudiate bis contract and décline to hold 
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the new stock. But it surely would be contrary to every équitable 
prinoiple to hold that a stockholder could retain bis new stock with- 
out protest after notice, vote upon it at a stookbolders' meeting, pay 
assessments upon it that the bank might reopen, allow the bank in 
reopening to hold itself out to the world as possessing a capital of 
$961,300, such capital being a trust fund for the benefit of ail cred- 
itors, and then, when the bank subsequently passed into the hands 
of a reeeiver, to seek for the first time to avoid bis liability on the 
new stock, as against the gênerai creditors of the corporation, on the 
ground that bis con tract with the corporation called for an increase 
of $500,000, while the actual increase was only 1461,300. Suppos- 
ing this new stock had proved profitable, undoubtedly the complain- 
ant would hâve reaped the benefit. Stockholders should net be per- 
mitted to deny their liability in case of loss, when they would bave 
shared in the benefits in case of profit. Sanger v. Upton, supra. 

It would seem that the suprême court take the view that it is not 
necessary to support an action against a stockholder by the corporation 
or its assignée; that there should bave been a subsoription for the 
whole number of shares named in the articles of association. Chubb 
V. Upton, supra. But where the doctrine prevails that a stockholder 
is not liable upon his subscription for stock unless the whole amount 
is subscribed, the principle is recognized that if, knowing the requi- 
site subscription has not been made, he attends the meetings of the 
corporation, and co-operates in the votes for spending money and mak- 
ing contracts, he is estopped from setting up this défense. Cabot d 
West Springfield Bridge v. Chapin, 6 Cush. 50. 

The objection is made that the stockholders were misled as to the 
condition of the bank when they subscribed for the new stock, and 
in their subséquent acts in relation thereto. Undoubtedly gross ir- 
regularities were committed by some of the officers of the bank be- 
fore its first suspension in November, 1881. But the subséquent ef- 
forts of the directors to revive the bank seem to hâve been made 
with an honest intent. If the directors were mistaken as to what 
proved to be the real value of the assets, so were the examiner and 
oomptroller, as well as the great body of stockholders who attended 
the meeting of January lOth; and, after considering an exhaustive 
report showing the condition of the bank, decided to vote an assess- 
ment of 100 per cent, on their stock, in the belief that this would 
make the bank solvent, and enable it to continue business. But 
whether or not misrepresentations were madeby the directors, it can- 
not affect the liability of the stockholders upon their stock as against 
gênerai creditors of the corporation. It is well settled that in an ac- 
tion by an assignée to recover unpaid subscription upon stock, the 
défense of false and fraudulent représentations inducing such sub- 
scription cannot be set up; espeeially when the subscriber bas not 
been vigilant in discovering such fraud and in repudiating the con- 
tract. And the same principle must be held to apply to a suit by a 
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receiver to enforce the individual liability of the shareliolder, under 
section 5151. Chubb v. Upton, Upton v. TribUcock, and Sanger v. 
Upton, supra; Ogilvie v. Knox Ins. Co. 23 How. 380. 

In controversies between stockholders and third parties, it is well 
to bear iu mind that a corporation is but the représentative of its 
stockholders ; that it exista mainly for their benefit, and is governed 
and oontrolled by them through the officers whom they elect; and 
when the interest of the public, or of strangers dealing with the cor- 
poration, is to bé affected by any transaction between the stockholders 
who own the corporation and the corporation itself, such transaction 
should be subject to rigid serutiny, and if found to be infected with 
anythiug unfair towards such third person, calculated to injure him, 
or designed intentionally or inequitably to screen the stockholder 
from loss at the expense of the gênerai- créditer, it should be disre- 
garded or annulled, so far as it may inequitably aSeet him. Sawyer 
V. Hoag, 17 Wall. 610, 623. 

But another ground of défense is taken, and carefully and thor- 
oughly set out in complainant's brief. Upon the principle of équita- 
ble performance, or satisfaction, or set-off, it is maintained that the 
voluntary assessment of 100 per cent, by the stockholders to restore 
the impaired capital stock, under section 5205, should be held to re- 
lieve them of their individual liability as stockholders under section 
5151. Hard as it is upon the stockholders to pay another 100 per 
cent., there is a fatal objection to the application of any of the équi- 
table principles sought to be invoked. The capital stock of a corpo- 
ration is a trust fund for the benefit of ail creditors. It is pledged 
to those who deal with the corporation for their security. The indi- 
vidual liability of the stockholder, under the statute, is as much a part 
of this pledge, and a part of the assets of the company for the pay- 
ment of debts, as the capital stock. Sanger v. Upton, supra. The 
statute says the shareholders are liable for "ail contracts, debts, and 
engagements" of the association, to an extent equal to the amount of 
their stock at its par value. Admitting that the January assessment 
went to pay certain debts, yet that can in no proper sensé be held to 
be a satisfaction of the lien which ail the creditors hâve upon the 
capital stock, and the fund derived from the personal liability of the _ 
stockholders. There is no équitable principle by which one can fulfill 
bis obligation to a class by the payment in any form of a part of that 
class to the exclusion of the rest. The double benefits which equity 
abhors must be to the same récipients, but we cannot coneeive how 
the payment of some creditors in fuU can be an équitable satisfaction 
of the légal claims of other creditors who consented to an extension 
to save the bank, and of new creditors who made deposits after the 
bank resumed. 

The purpose of the voluntary assessment was to restore the im- 
paired capital stock, in order that the bank might reopen. The only 
alternative was for the bank to pass into the hands of a receiver. The 
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stôckholders decided to levy the assessment. This may hâve been 
bad judgment, but gênerai creditors cannot suffer for that reason. If 
the reorganization of the bank bad proved successful, the stôckholders 
might hâve saved their property. The assessment was voted, the 
greater part paid in, and the bank reopened. From this time new 
rights and equities interveued. It is no answer to the rightful claims 
of new creditors to enforce, through a receiver, the statutory liability 
of stôckholders to say that the assessment went to pay old debts. 
Suppose the bank had continued business for 10 years, instead of two 
months, and had paid off ail its old liabilities, and incurred new ones; 
surely the stôckholders could not get rid of their individual liability 
by setting up that, 10 years before, there was paid an assessment of 
100 per cent., which went to liquidate certain claims against the bank. 
If the bank had not reopened, and the assessment had passed into 
the hands of the receiver, the situation might be différent. It might 
then be claimed with more reason, that, though the assessment was 
paid for the purpose of restoring the stock, and enabling the bank to 
continue, it had not been devoted to that purpose, but, having passed 
into the hands of the receiver, it could be used for the payment of 
gênerai creditors, and it should therefore be regarded as an équitable 
performance of the statutory liability. But hère the assessment was 
used for the very purpose for which it was made. It went to restore 
the impaired stock, and thus enable the bank to reopen. To be sure, 
it was used to pay some debts, because that was incidental to restor- 
ing the stock, but it did not go to pay ail debts. 

In our opinion, this assessment, made under another section of the 
statute, and for a différent purpose, cannot, on any légal or équitable 
gronnd, be held to relieve a stoekholder from his individual liability 
under section 5151. The question whether a bill in equity will lie to 
restrain a suit of this characterwas not pressed at the hearing; but, 
independent of this considération, our conclusion is that the bill must 
be dismissed. . 

Bill dismissed. 



MoGbifp, Trustée, etc., v. Baldwin and othera.* 

(Oireuit Court, S. D. Oeorgia, W. D. January 23, 1885.) 

EqtTiTT Practice— Execution Issukd on Decreb— Power of the Court to 
Prbvbnt Abuse of Phocbss. 

Au exécution waa issued upon a deoree. The défendant flled an affldavit of 
illegality, (a remedy permitted by the state law,) suggosting various grounds 
upon wiiich the exécution was alleged to hâve been illegally issued, levled, and 
advertised. Upon motion made by the plaintifl to tlie exécution to dismiss the 
affldavit of illegality, held, that the same might be regarded as a statutory rem- 
edy adopted by the rule of this court, or as a motion or pétition supported by 
the affldavit, and the same would be retained for a hearing. 

IReported by W. B. Hill, Ebij., of the Macou bar. 



In Equity. 

Baldwin, Starr & Co. filed their bill in 1868 against McGriff, as trus- 
tée of Sarah M. Kyan, to subject her trust estate to a debt in their 
favor. Tiie pleadings showed that her trust estate waa created under 
a marriage settlement by which Mrs. Sarah M. Eyan was made ten- 
ant for life of certain property, with remainder to her children. The 
property was aequired by Mrs. Sarah M. Eyan (formerly Taylor) 
under will of her mother, by which, also, the property so acquired 
was'charged with a certain debt in favor of William M. Snell, amount- 
ing to |2,800. In 1874 the cause was referred to a master and he 
was directed to report what portion of the debt sued on was charge- 
able to, and to be paid out of the rents and income of, said Sarah M. 
Eyan's trust estate. Afterwards, and before any hearing was had 
before the master, Sarah M. Eyan, the life tenant, died. McGriff, 
the trustée, and also the remainder-men and said Snell, who had 
an interest in said land, regarded said bill as at end by reason 
of the death of said Sarah M. Eyan. None of them had any notice 
of the hearing by the master, or of his report, or of the final decree, 
which was taken against McGriff, as trustée of Sarah M. Eyan, several 
years after her death, and after the remainder-men and said Snell 
had effected a partition of said lands in the state court and were in 
possession of their respective shares. The decree was taken against 
the entire property, as the property of Sarah M. Eyan, and exécu- 
tion issued on said decree was levied on said land, and the entire fee 
therein advertised for sale. 

The défendant, Thomas J. McGriff, trustée, filed an "affidavit of 
illegality" in accordance with the state statute, alleging substantially 
(1) that he and the parties at interest had no notice of the hearing 
of said case by the master, and was not there represented by counsel, 
nor did he hâve notice nor was he represented when said decree was 
taken; but well knowing that Sarah M. Eyan's death extinguished the 
trust estate against which the bill was proceeding, and having re- 
ceived no notice as aforesaid of said proceedings, he believed the 
whûle case abandoned, and never heard of the master's report or de- 
cree until the exécution was levied. He submitted that a decree 
taken against the trust estate of a deceased life-tenaht.was wholly 
void. (2) The affidavit alleged that the exécution was proceeding ille- 
gally because the advertisement misdescribed the property, failed to 
follow the decree, no notice of the levy was given as required by law, 
the sale was advertised to occur at the wrong place, etc. 

The case was heard upon a motion to dismiss the affidavit of ille- 
gality, the sole ground urged being that this remedy was inappropri- 
ate; that défendant had no remedy except a bill of review. 

Bacon & Rutherford and E. F. Best, for Baldwin, Starr & Co. 

mil & Harris, for McGriff, trustée. 

Settle, J., {orally.) I could fïnd support for the conclusion I hâve 
reached in this case in the rule adopted by this court in référence to 
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the remedj inown in the state laws as "an affidavît of îllegality," 
this being a mode by which a défendant in an exécution may set up 
grounds showing that an exécution bas issued or is proceeding ille- 
gally. Code, § 3664. The rule referred to is the forty-third rule 
of tbis court, and is as follows : "In cases of illegality, the marshal 
shall observe the rules applicable to sheriffs in like cases." It is con- 
ceded that the sheriff in a "like case" would be bound to accept an 
af&davit of illegality, and arrest tbe sale under the exécution . Code, 
§ 4215. Bu b I do not think it necessary to place tbe décision upon 
this ground. The following considérations bave most weight with me 
in leading to the conclusion reached, which is to refuse tbe motion 
to dismiss the paper filed as an affidavit of illegality. 

Hère is a writing, by whatever name it be called, by which it is 
shown to the court of equity that its owu decree and process, issued 
upon its decree, are about to be abused, and injustice is about to re- 
suit. The property of certain remainder-men, wbose interest bas now 
vested, and of a third party who claims under a paramount title, is 
about to be sold, as alleged, under an exécution against tbe estate of 
a life-tenant in the said property, who was dead wben the decree was 
issued, and wbose estate perished with ber death. Wbetber this plead- 
ing now before the court be treated as an afl&davit of illegality, or as 
a motion supported by that affidavit, which is my inclination, I am 
satisfied that the court bas such power over its own decree and its 
own process as to suspend the enforcement thereof uniil a bearing 
can be had on tbe case made. If the information that its process 
was about to be abused was brought to the knowledge of tbe court by 
its own officer, I am not sure but that it would even tben be the right 
and duty of tbe court to check that abuse, and prevent injustice, ex 
suo mero motu. 

It is said that the only remedy in a case like tbis is the bill of re- 
view. I do not think so. The suprême court bave virtually beld that 
in matters of this character the form of tbe proceeding is less impor- 
tant than tbe substance of the right; and that in some instances mère 
motions, supported by afSdavit, are tbe most appropriate modes of 
relief. Krippendorf y. Hyde, 110 U. S. 276; S. G. 4 Sup. Ct. Eep. 
27. If there were no remedy in a case of this kind, nor alleged to ex- 
ist, it would be the right and duty of the court to frame one. 
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Lbhigh Valley Coal Co. ». Hajiblek and others. 

{District Court, K D. Illinois. March 9, 1885.) 

1. Tbade Name— Foreign Corporation— Corporation Assdming Same .'.Tame— 

Injunction. 

A United States circuit court cannol interfère by injunction, at the itstance 
of a corporation organized under tiie laws of another state, and preveut any 
necessary step from being taken, under the statute of the state in wliich such 
court is located, in the création of a corporation bearing the bame narne as the 
foreign corporation. 

2. Bamb— Relief, when Granted. 

Whether relief could be granted af ter tlie création of the corporation, and use 
of the name of the loreigu corporation in traud of its righis, is not deieimined. 

In Equity. 

F. Ullmann, for complainant. 

Beck <f Eoberts, for défendants. 

Gbesham, J. The complainant company was organized under the 
laws of Pennsylvania, in 1875, for the purpose of mining anthracite 
coal in that state, and selling the same there and elsewhere. It own? 
valuable coal mines in Pennsylvania, and does a large and lucrative 
business. For a number of years it has had an extensive and profit- 
able business in the west and north-west; and for convenience in the 
management of that business it has maintained an agency at Chi- 
cago, where it cwns real estate, including a dock worth $200,000, and 
has on hand coal worth $400,000. The défendants in this suit, wish- 
ing to create a corporation in Illinois bearing the same name as the 
complainant, to carry on the same business, filed their articles of as- 
sociation with the secretary of state on the twenty-sixth of December, 
1884, under the gênerai laws of Illinois authorizing the création of 
corporations. The secretary of state thereupon issued to the défend- 
ants a license as commissioners to open books for subscription to the 
capital stock of the new corporation, to be known as the Lehigh Val- 
ley Goal Company. This suit was brought to prevent the défendants, 
by injunction, from receiving stock subscriptions, or taking any other 
steps necessary to be taken under the statute, in the création of the 
new corporation. 

The object of the défendants in causing an Illinois corporation to 
be created, bearing the same name as the complainant company, is 
obvions. They hope, by this means, to secure the benefit of part, at 
least, of the patronage which the complainant has acquired. Unwill- 
ing to engage in open, manly compétition with the complainant and 
others carrying on the same business, the défendants resort to a trick 
or scheme whereby they hope to deceive the public, and obtain an 
untair advantage of the complainant. Such conduct might be fairly 
characterized more harshly; and it is with extrême reluctance that I 
deny the complainant the relief prayed for. 

The complainant is a foreign corporation, and it is only by comity 
v.23F,no.5— 15 
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that it is doing business in minois at ail. The state can say to it 
any day, "Go !" and it must go. That being so, I do not see that the 
complainant bas a légal rigbt to say a corporation shall not be cre- 
ated in Illinois bearing its (the complainant's) name. If the state of 
Illinois may create a corporation bearing the same name as the com- 
plainant, — and it certainly can, — this court bas no right by injunction 
to prevent anything from being dcne under the state law whicli is nec- 
essaryin the création of such a corporation. The commissioners per- 
form a function under the laws of the state in the formation of the 
corporation. If they are not officers of the state they are instrumen- 
talities employed by the state. If they can be enjoined from receiv- 
ing stock subscriptions under the license issued to them by the secre- 
tary of state, I do not see why the latter might not be enjoined from 
issuing a license, or doing anything else under the state statute. The 
gênerai law authorizing the secretary of state to issue a license to com- 
missioners to reçoive stock subscriptions provides that no license shall 
be issued to two or more companies having the same name. Before 
bringing this suit the complainant should bave brought to the atten- 
tion of the secretary of state the matters alleged in the bill. He might, 
on a proper application, bave revoked -the license to the défendants, 
unless they adopted another name for their company. I do not think 
this court can interfère by injunction, at the instance of a foreign cor- 
poration, and prevent any neeessary step from being taken under the 
statute of this state in the création of a corporation. 

I do not say what may be done if the défendants succeed in creat- 
ing their corporation bearing the complainant's name, and a snit shall 
be brought by the complainant to prevent individuals claiming to be 
officers or managers of such corporation from interfering with the com- 
plainant's business, as already stated. 

The temporary injunction heretofore granted is dissolved, and the 
bill is dismissed. 



Pennsylvania Coal Co. V. Douglas and others. 

(District Court, N. D. Illinois. March 9, 1885.) 

This case is in ail respects similar to Lehigh Valley CoiA Oo. v. Samblen, ante, 225, 
and the bill is dismissed for the reasoas alréady given. 
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RiCHARDsoN and others ». Dat and others. 

(Circuit Court, N. D. llUnoù. February 16, 1885.) 

lusoiiVBNCY — Inmois Statute — Fkaudulekt Préférence — Action to Sbt 
Abide. 

No suit can be brought against the assignée of an insolvent, and a créditer 
to -wliom he has made a conveyance in fraud of liis other creditors, until a de- 
mand has been made upon the assignée to sue, and he has refused so to do. 

In Equity. 

Flower, Remy é Gregory, for complainanta. 

S. D. Pvierlaugh and H. B. Hopkins, for défendants. 

Gresham, J. The demurrer to the bill in this case was argued last 
Monday. Day Bros. & Co. were wholesale and retail dry-goods mer- 
chants at Peoria, Illinois. On the twenty-eighth of September, 1884, 
this firm was indebted to the défendant Charles B. Day, late a mem- 
ber of the firm, and a brother of one of the partners of the tirm, in 
the sum of $200,000, and he was liable on the firm's paper for $300,- 
000 more. On this date the firm transferred to Charles B. Day its 
entire stock of goods, worth $300,000, in discharge of the amount due 
him, and to secure him against loss on account of his liability upon 
the firm's paper. Charles B. Day at once took possession of the prop- 
erty transferred to him by bill of sale, which was the entire stock of 
goods, and the firm at once suspended and ceased to do business. On 
the ninth day of October foUowing, the insolvent firm made an assign- 
ment of their remaining property, under the statute of Illinois, to the 
défendants Jack and Puterbaugh, for the benefit of the rest of their 
creditors. The transfer to C. B. Day included the entire assets of the 
firm, except some bills receivable, the face value of which was $40,- 
000, but the actual value of which was less than $20,000. The bill 
avers that in order to évade the statute of Illinois governing assign- 
ments by insolvent debtors, and prohibiting préférences, it was agreed 
between the firm and Charles B. Day that the former should, by a bill 
of sale, transfer to the latter their entire stock of goods by way of 
préférence over the other creditors. 

The bill also allèges that Jack and Puterbaugh, the assignées, hâve 
neglected to take any measures for the recovery of the property trans- 
ferred to C. B. Day, and that they do not intend to impeach the trans- 
action between him and the assignors. The eomplainants, who hâve 
a claim against the insolvent estate amounting to $7,700, bring the 
suit to recover the property transferred to C. B. Day, and hâve the 
proceeds thereof equally divided among ail the creditors. 

If it was true that the insolvent firm had determined to make an 
assignment under the state law, and that C. B. Day knew of the in- 
Bolveney and of this disposition, and, for the purpose of evading the 
provisions of the law and preferring C. B. Day, it was agreed that the 
transfer should be made to him first in pretended payment of his debt, 
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and that a formai assignment should be made subsequently, such a 
palpable évasion of the Btatute might not be sustained. But that 
question is not presented for décision. It is clear that no suit can be 
brought by the creditors against the assignées and Da,y until a de- 
mand bas been made upon the assignées to sue, and they hâve re- 
fused to do so. The bill does not allège that before this suit was 
brought the creditors requested the assignées to sue, and they refused 
to comply. The assignées are the proper parties to bring ail suits to 
recover property belonging to the estate. 

Without expressing an opinion upon any of the other questions 
presented by the demurrer, it was sustained solely on the ground that 
the suit was brought by a creditor without a demand being first made 
upon the assignées to bring the suit. 



Bbown V. PiSK.' 
{Circuit Court, E. D. Missouri. March 20, 1885.) 

1. JtTRiSDicTioN — LiABiLiTY OF Stockholders — Rkv. St. Mo. {{ 736, 745. 

A creditor who recovera judgraent in a state court against a corporation can- 
not, under the Missouri Statutes, while the corporation remains undissolved, 
maintain an action at lavv ia this court against a stockholder in the corporation 
to recover an amount due frora him on unpaid stock. 

2. Same — Equitï. 

In the absence of aay statutory pructedings such matters are only cogniza- 
ble in equity. 

Demurrer to Pétition. 

Fred. T. Ledergerber, for plaintiff. 

Geo. D. Reynolds, for défendant. 

Teeat, J., (orally.) This is an action brought by a Judgment cred- 
itor of a railroad corporation against the défendant, as a stockholder, 
for the amount due from him on unpaid stock. The original judg- 
ment was h ad in the circuit court of Cape Girardeau county. This 
suit is an independent action brought by the judgment creditor against 
this stockholder in the St. Louis circuit court, — an ordinary action at 
law. Matters of this nature are cognizable in equity, and only in 
equity, unless there is some statutory proeeeding with respect thereto. 
That bas been fully determined, notably in a case in 106 U. S. Pat- 
terson v. Lynde, 106 U. S. 519; S. G. 1 Sup. Ct. Kep. 432. 

Now, the Missouri statute has two provisions : 

(1) Execution having been returned nuUa bona, to cite in a stockholder and 
award what is in the nature of a judgment, that is a new exécution against 
him for the portion of the stock unpaid. But that m ust be done in the court 
where the original judgment was rendered. (2) There is another provision 

1 Reported by Ben j. F. Eex, Esq. , of the St. Louis bar. 
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that, where the corporation Is dissolved, you may proceed by an independent 
suit. 

Now, nothing of the kind bas oecurred in this case. The party 
has no standing under the statute at ail, nor has he pursuedthe rem- 
edy whieh the statute prescribes. So far, then, as this court is con- 
cerned, a common-law action cannot be tried in this way against a 
stookholder of an undissolved corporation. 

Demurrer sustained, and judgment entered for défendant. 



WiLBON V. Vaughn and others. 

{Circuit Court, D. Eansas. March 4, 1885.) 

EXBMPLAET DaMAOES — WlLLPUL RbFUSAL OP CoUNTT CoMMISSIONERS TO LeVT 

Tax TO Pat Judgment. 

In an action against county commissionera to reoover damages for a willful 
refusai on their part to levy a tax on taxable property in a township to pay oit 
a judgment held by plaintifï against such townaliip, in obédience to a peremp- 
tory vvrit of mandamus fiom the IJnited States circuit court, plaintifi will be 
entitlod to recover exemplary or punitive damages, altliough the actual damage 
sustained by him was merely nominal. 

Motion for New Trial. 

Botsford é Williams, for plaintiff. 

Ritter é Anderson, for défendants. 

FosTBR, J. This action was brought by the plaintiff against the 
défendants, who are the commissioners of the county of Cheroljee, to re- 
cover damages for a willful refusai on the part of the said commission- 
ers to levy a tax on the taxable property of Salamanca township, in 
said county, to pay ofï a judgment held by plaintiff against said town- 
ship, in obédience to a peremptory writ of mandamus from this court. 
Therecovery of the judgment, the issue and service of the writ com- 
manding the levy of the tax, and the willful disobedience thereof by 
the défendants, were admitted on the trial, and two of the défendants 
on the witness stand testified that it was not their purpose to levy the 
tax hereafter. The plaintiff claimed as his damages the full amount 
for which the writ was issued, — about $19,000. 

On the trial the court instructed the jury as foUows : 

"Gentlemen of the Jury In this case, under the pleadings and évidence, 
the plaintifl: is entitled to recover against the défendants, as it was clearly the 
duty ol the défendants to hâve levied the tax as commanded in the peremp- 
tory mandamus, and which they willfully refused to do. The plaintiff is 
entitled to recover his actual damages sustained by reason of such failure and 
refusai on the part of défendants. But inasmuch as he has not lost his debt 
or judgment, or any part thereof, and as there is évidence to show that the 
debtor township is fully able to respondto his debt, and that the refusai of tlie 
défendants to levy the tax has only delayed the collection of his debt and the 



230 l-EDEBAI. piPOETBB. 

accruîng Interest, Iiîs damages are consequently presumed to be but nominal, 
and you will so flnd in your verdict. 

"In this case tliere is also another eleraent of damages under which the 
plaintiiï may also recover, and tliat is exemplary or punitive damages. Tlie 
action ot the défendants, to say nothing of being a contemptuous disregard 
of the mandate of this court, was oppressive of the plaintiiï, and a clear and 
willful violation of his légal rights, and, in my opinion, présents a case for 
considération of exemplary damages on the part of the plaintiff against the 
défendants. I cannot lay down any deflnite rule to govern you in fixing 
thèse damages. They are given by the law as a punishment of an aggravàted 
violation of plaintiff's rights, and they should be such as, under ail tlie cir- 
cumstances and facts shown, are comraensurate with the offense; and this you, 
gentlemen, in the exercise of your sound judgment, are to flx and détermine 
under the évidence produced in the case. 

"The court instructs the jury that this, being an action of tort, in which 
défendants' refusai was wiliful, continuons, and unlawful, you are at liberty 
to award plaintifE exemplary damages against défendants, in addition to tho 
damageuS awarded, as and by way of compensation to plaintiff. The court in- 
structs the jury that on the issues made by the pleadings, and on the unoon- 
tradicted évidence in the case, your verdict must be for plaintiiï, lindiijg the 
issues in his favor." 

The jury returned a verdict for plaintiff for $500, and the défend- 
ants now move the court to set aside the verdict and grant a new 
trial, for error of law in the said instructions to the jury. 

The particular matter exeepted to is that part of the charge in réf- 
érence to exemplary or punitive damages. The défendants olaim that, 
as the compensatory or actual damages sustained bythe plaintiff were 
but nominal, he cannot recover ' exemplary damages. In support of 
this rule counsel hâve cited two cases, — Stacy v. Portland Publishing 
Co. 68 Me. 387, and Maxwell y. Kennedy, 50 Wis. 647; S. C. 7 N. 
W. Eep. 657. The former was an action for libel, and the latter for 
slander. ■ In the action for libel the trial court refused to instruct for 
plaintiff for exemplary damages eo nomine, but told the jury they 
might add as actual damages for any aggravation of the éléments of 
injury occasioned by the express malice of the person who published 
the article eomplained of. The jury gave the plaintiff one dollar dam- 
ages; and the court refused to reverse the case, and remarked, among 
other things, as foUows : 

"Taking the case as it resulted, we are satisfled that the plaintiff has sus- 
tained no injury in this respect. The légal signification of the verdict is 
either that there was no actual and express malice entertained towards plain- 
tiff by the defendant's agent, or that, if there was, it did the plaintiff no in- 
jury." 

In the slander case the trial court instructed the jury that certain 
mitigating circumstances shown by défendant should be considered 
by them in réduction of compensatory damages only, and not exem- 
plary damages. The appellate court held this to be error ; that no 
distinction should bave been made between the two classes of dam- 
ages in respect to mitigation. Both cases support the rule contended 
for by thèse défendants in casés of that kind. Whether that doctrine 
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may be generally regarded as accepted law in such cases, I bave not 
sufficiently examined the books to form an opinion. But, if such is 
the fact, I do not think the rule can be applicable to a case of this 
kind. 

In Day v. Woodworth, 13 How. 371, the suprême court lay down 
the law as follows : 

"It is a well-established principle of the coramon law that in actions of 
trespass. and ail actions on the case for tort, a jury may inflict what are called 
exemplary, punitive, or vindictive damages upoii a défendant, having in view 
the enormity of his offense, rather than the measure of compensation to the 
plaintiïï. * * * By the connnon as well as by statute law men are often 
punished for aggravated misconduct, or lawless aets, by means of a civil ac- 
tion, and the damages inflicted, by way of penalty or punishment, given to 
the party injured." 

In Milwaukee R. Co. Y.Arms, 91 U. S. 493, tbe court, speaking of 
damages, say : 

"In aseertaining its extent, the jury may consider ail the facts which relate 
to the wrongful act of the défendant, and its conséquences to the plaintifE; 
but they are not at liberty to go further unless it was done willfuUy, or was 
the resuit of that reckless indifférence to the rights of otliers which is équiv- 
alent to an intentional violation of tliem. In that case the jury are authorized, 
for the sake of public example, to gi ve such additional damages as the circum- 
stances require. ïhe tort is aggravated by the evil motive, and ou this rests 
the rule of exemplary damages." 

The suprême court of Kansas has held, in a case of trespass qvare 
clausum f régit, that exemplary damages may be recovered where the 
compensatory damages are but nominal. Hefley v. Baker, 19 Kan. 9. 
1 Suth. Dam. 724, 748, states the rule in the following language : 
"If a wrong is done willfully, — that is, if a tort is committed deliberately, 
recklessly, or by willful négligence, with a présent consciousness of invading 
another's rights or of exposing him to injury.^an undoubted case is presented 
for exemplary damages. One who does an act maliciously must be careful to 
see that the act is lawful, otlierwise, though the actual injury may be slight, 
the exemplary damages may be considérable. " 

In the case at bar the plaintiff is deprived of a clear légal right 
through tbe wrongful and willful conduct of the défendants. They 
alone bave the power to levy the tas, and it is their duty, under the 
law and the command of the court, to levy it. By no other means 
can the plaintiff obtain his rights, and it cannot be denied that the 
action of the défendants is wrongful and oppressive. It was held 
by the court that the plaintiff's compensatory damages are but nom- 
inal, as he has not lost his debt, but has only suiïered delay in its 
collection; but it is in the power of thèse défendants and their suc- 
cessors in office, by defying the law, to delay him indefinitely in its 
collection. It is said that défendants can be, and hâve been, pun- 
ished for eontempt in refusing to obey the writ of mandamiis. That 
is true ; but that punishment is not to redress the wrong done the 
plaintiff, but rather to vindicate the authority and dignity of the court. 
The défendants bave been committed to the custody of the narshal 
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for imprisonraent until they comply with the commands of the writ; 
but in a community where the popular sentiment is ail adverse to 
levying the tax, it is likely the imprisonment of défendants, like the 
plaintifs compensatory damages, is but nominal, A tax-ridden peo- 
ple are deserving of sympathy, especially when the burden bas been 
fraudulently imposed, though it was done by the dishonesty of their 
own agent; but neither courts nor communities ean afford to deny to 
any orator the exact letter of his légal rights ; and it is not a pleas- 
ant or consistent thing to inveigle against nuUiflcation of the laws, and 
cry out "law and order," and in the same breath applaud nullifica- 
tion, lawlessness, and disorder. 

The motion to set aside the verdict and xor a new trial must be 
overruled. 



Oeegonian Ey. Co., Limited, v. Obegon Ey. & Nav. Co. 

(Circuit Court, D. Oregon. Mardi 18, 1885.) 

1. Corporation — Estoppel to Dbnt Corporatb Existence on Power. 

A person contraoting with an osîetisible coiporation to do an act not probib- 
ited by law, is estopped, in an action by said corporation on said oontract, to 
deny the existence of the corporation, or its power to enter into such contract. 

2. Samb— In Abathment or Bar. 

Tlie want of corporate existence may be pleaded in abateraent or bar : but 
the want of capacity to sue in a parlicular case must be pleaded in abatemenl. 

3. Samb— FoREiGN Railway Corpouations. 

By the act of Octol)er 21, 1878, (Sess. Laws, Wi,,, roreign railway corporations, 
for the purpose of constructing and operating railways in this slate, are placea 
on the footing of domestic corporations. 

4. Samb— The Oregonian Railway Company. 

By the act of October 22, 1880, (Sess. Laws, 56,) this hody was recognized as 
an existing corporation, lawfully engaged in the construction and opération of 
a railway in this state, from Poiïland to the head of the Wallamet valley, with 
the power to dispose of the same by Icase or otlierwise. 

5. Samb — Ultra Vires. 

In an action against a corporation on a contract made b3' it, the corporation 
is not estopped to show that suoli contract was beyond its power to make. 

6. Same— OiiEGON CoRPOiiATiONS, Power cf. 

The Oregon corporation act of October 11, 1862, (Laws Or. 524,) authorizes 
three or more persons to fonn a corporation to engage " in any lawful enter- 
prise, business, pursuit, or occupation; " and this inoludes the power to buy 
and sell or lease a railway. 

7. Samb — Estoppel — Bxkcdtkd Contract. 

The contract of a corporation, though invalid for want of power in the cor- 
poration to make it, raay, if not illégal, be enforced against such corporation, 
where it has had the benefit of the considération Iherefor; but a covenant to 
pay the rent reserved on a lease six monthsin advance, is not such a case. The 
considération for such a promise is the future use and occupation of tlie prop- 
erty, and not the past one. 
S. Samb — PovfBii of Dikectors and Siiarkiiolders. 

The corporate powers of a corporation, formed under the law of this state, 
are vested in the directora ; and tlio validity of their acts is not alïected b}' the 
assent or dissent of the shareholders ; and the powers of the latter are limited 
to the matters which concern the internai orgaiiizalion uf the corporation. 
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9. SaME— SUBSCRIPTION TO CAPITAL STOCK. 

A subscription to the capital stock of a corporation is therebypledged to the 
use or maintenance of the purposes of its organization, as specified in its arti- 
cles, and may be applied to such of tliem as the directors shall détermine. 

Action on Covenant in Lease to Eecover Eent. 

John W. Whalley and William B. Gilbert, for plaintiff. 

Gyrus Dolph and Charles B. Bellinger, for défendant. 

James G. Garter also submitted a written brief for défendant. 

Deady, J, This action is brought by the plaintifï, a corporation 
alleged to hâve been formed in Great Britain nnder the "Companies 
Act of 1862," against the défendant, a corporation formed under the 
Oregon corporation act of 1862, to recover the sum of $68,131, al- 
leged to be due the plaintiff on a lease of its railway, in Oregon, com- 
monly called the "Narrow Gauge" road, for the half year commenc- 
ing May 15, 1884. The case was before this court in Deeember last, 
on a motion to strike ont the second amended answer of the défend- 
ant as "frivolous and immaterial," and for judgment on the com- 
plaint, which was denied, for the reasons then given. 22 Fed. Rep. 
245. At the same time the défendant had leave to file a third ameaded 
answer, containing two additional défenses. 

It appears from the amended complaint, filed on August 15,, 1884, 
that the plaintiff became a corporation on April 30, 1880, by certain 
persons making and delivering for registry, under the companies act 
aforesaid, a "Mémorandum of Association" and "Articles of Associa- 
tion," as therein alleged and set forth, with a registered office at Dun- 
dee, in Scotland, and power, among other things, to own, purchase, 
construct, operate, lease, and sell any railway in Oregon ; that the de- 
fendant became a corporation tinder the Oregon act aforesaid on Jiine 
13, 1879, by certain persons making and filing articles of incorpora- 
tion as therein alleged and set forth, with its principal place of busi- 
ness at Portland, in Oregon, and power, among other things, "to pur- 
chase or consolidate with, or lease or operate and maintain, on such 
terms as may be agreed upon," any railway in Oregon; that on Au- 
gust 1, 1881, the plaintiff was the owner of a certain railway in Ore- 
gon, and then demised the same to the défendant, by an instrument 
in writing, for the term of 96 years, for and upon a yearly rent of 
28,000 pounds sterling, which rent the défendant thereby expressly 
agreed to pay the plaintiff in half-yearly installments in advance, and 
that the défendant, by its proper ofQcers, duly executéd said instru- 
ment, — they being first thereunto duly authorized by a vote of the di- 
rectors; and that the défendant thereupon entered into the possession 
of said railway and operated the same, but has failed and refused to 
pay the installment of rent falling due on May 15, 1884. 

It is also stated in the complaint that on said last-mentioned date 
the défendant, pretending that neither party to said lease was author- 
ized to exécute the same, offered to restore the demised property to 
the plaintiff, but not in as good a condition as when received by the 



234 FEDXBAIi SEFOBTBB. 

défendant, which offerthe plaintif refused to acoept; and thereupon, 
to prevent the loss and injury that might resuit from suddenly dis- 
continuing the opération of the road, it was agreed between the plain- 
tiff and défendant that the latter should retain the possession thereof , 
and continue to operate the same, for a period of six months there- 
after, during whioh time this action was commenced, to-wit, on June 
28th ; but neither such agreement, nor the action of either party there- 
under, was to in any way préjudice its elaim or contention as to the va- 
iidity of Baidlease,oraffect its rights in the pretnises. By the amended 
answer now filed, as well as in the former one, the défendant admits 
that it is a corporation, formed under the laws of Oregon, and that 
its président and assistant secretary signed the writing aforesaid, and 
affixed thereto the corporate seal, in pursuance of a resolution of its 
directors, as alleged in the complaint ; that in pursuance of said writ- 
ing it entered into the possession of said railway, and operated the 
same and paid the rent therefor, as therein provided, until May 15, 
1884, when it offered to return the same to the plaintiff, which offer 
was déclin ed, and that it has since retained the possession thereof 
only under a spécial agreement with the plaintifif, as above stated; 
that the said companies act of 1862 is correctly set forth in the 
amended complaint, and that it comprises ail the law of Great Britain 
touohing the power and authority of corporations created or existing 
under the laws thereof; and dénies — 

(1) That the défendant is or ever was a corporation formed or existing un- 
der the companies act of 1862, or otherwise, or at ail; (2) that neither said 
companies act, nor any other law ot Great Britain, confers on the plaintiff 
the power to lease said railway; (3) knowledge or information sufflcient to 
form a belief , (a) as to whether a mémorandum or articles of association were 
made and delivered for registry in pursuance of said companies act or at ail, 
(6) or as to whetlier the plaintiff has a registered oflSce at Blindée, in Scot- 
land; (4) that the plaintiff is or ever was authorized to own, purchase, con- 
struet, operate, lease, or sell any railway in Oregon; (5) that either the plain- 
tiJGf or défendant ever had the power or authority to exécute said instrument 
in writing or any indenture for the leasing of said railway, or that the stock- 
holders of the défendant ever authorized or assented thereto, and that said 
"pretended lease was and is unautliorized and void," and that any sum of 
raoney is due the plaintiff from the défendant; and avers "that it has fuUy 
paid the rental provided for in said pretended lease" for the period during 
which it held possession of said railway thereunder, to-wit, for the term end- 
ing May 14, 1884. 

The f urther défenses contained in the answer are briefly thèse : 

(1) The railways which "the défendant was and is organized to construct 
and operate, and the termini of which were specifled in its articles of associar 
tion," are east of Portland, and do not embraoe the railway alleged to hâve 
been demised to the défendant, nor any one to the south of said city, and that 
said railway forms' no part of and has no "near connection" with the said 
roads of the défendant. (2) That prier to the exécution of said pretended 
lease "the capital of the défendant had been contrihuted and applied in the 
construction and equipment" of railways, the termini of which are speciflyd 
in its articles of association, and which hâve "no near connection" with the 
one meiitioned in said lease; and that said lease was never authorized or as- 
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sented to by the stockholders of the défendant, and was a wholly nnauthor- 
ized attempt by the oflcers thereof "todivert and subject the capital of de- 
fendant to a wholly new object and enterprise not couteaiplated" when said 
capital was contributed and expended." 

The plaintifif demurs to this answer: 

(1) To so much thereof as dénies tlie corporate existence or due organîza- 
tion of the plaintiff, or its power to malte the contract herein sued on, for 
that the défendent ougiit not to be allowed or heard to say or allège the 
same contrary to its deed of August 1, 1881, as aforesaid; (2) to so much 
thereof as dénies the power and autliority of the défendant to make said con- 
tract, for that the same does not constitute a défense; and (3) to the first and 
second spécial défenses therein, for that "the new matter therein set up" 
does not constitute a défense. 

The plaintiff also moves to strike ont certain portions of the an- 
swer, as f ollows : 

(1) The admission that the défendant is and was a corporation under the 
laws of Oregon, coupled with the déniai that it ever had the power to pur- 
chase or lease a railway in Oregon, because the admission is redundant, and 
the déniai sham and frivolous; (2) the admission that the défendant entered 
into possession of the railway under the alleged lease, coupled with the déniai 
that the possession has been held thereunder since May 15, 1884: (3) the dé- 
niai that at the time the défendant oiïered to reslore the road to the plaintiff, 
it was not in as good condition as when recei ved by the défendant, because the 
same are frivolous and irrelevant; and (4) "the rest and residue" thereof, 
not hereinbefore asked to be stricken out or included in the demurrer thereto, 
because the same is irrelevant. 

The demurrer and motion were argued by counsel and submitted 
together. 

This is sobstantially an action on the covenant of the défendant, 
contained in the lease, to pay the rent therein reserved, and its lia- 
bility thereon does not dépend on its use or occupation of the prop- 
erty. Mills v. Auriol, 1 Smith, Lead. Cas. 910. Therefore the allé- 
gations in the pleadings concerning the spécial agreement under which 
the défendant has operated the road since May 15, 1884, are imma- 
terial and not relevant to the controversy involved in the action. 
And the same may be said of the allégations concerning the plaintiflf's 
complianee with the laws of this state concerning foreign corpora- 
tions doing business herein, as there are no laws on the subject 
applicable to the plaintiff. Oregon <& W. T. é I. Co. v. lîathbun, 5 
Sawy. 32. 

When the case was before the court on the motion to strike out the 
answer, counsel for the plaintiff made the point that the déniai of the 
plaintiff's corporate existence was a plea in abatement, and therefore 
waived by being pleaded with matter to the merits. But the court, 
admitting the rule, held that the matter was pleaded in bar, as it 
might be, and refused to strike it out. 22 Fed. Eep. 248. In the 
brief now filed in the case, counsel returns to the argument, and in- 
sists that this déniai of the corporate existence is a plea in abate- 
ment; citing Conrad v. Atlantic Ins. Co. 1 Pet. 450, where it is said 
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that a plea to tbe merits admits the capacity of the plaintiff to sue, 
and that a want of corporate capacity should be taken advantage of 
by a plea in abatement. But the capacity of the plaintiff to sue is 
not ail that is involved in a déniai of its corporate existence. 

In Society, etc., v. Pawiet, 4 Pet. 501, the court, in considering the 
question whether the plaintiffs had a right to hold land, and therefore 
to maintain an action for the possession thereof, says : 

"Ho plea in abatement has been flled, deuying the capacity of the plaintiff 
to sue, and no spécial plea in abatement or bar that there is no such corpo- 
ration as stated in the writ. * * * If the défendant meant to hâve insisted 
on the want of corporate capacity in the plaintilïs to sue, it should hâve been 
insisted upon by a spécial plea in abatement or bar. " 

A corporation may exist for many purposes and yet not hâve capac- 
ity to sue in a particular case, and a plea in abatement is the proper 
mode of taking advantage of that faet; but the défense of a want of 
corporate existence goes further, and may be pleaded either in abate- 
ment or bar. But the latter is the raost effective, and unless the 
rnatter is specially pleaded, as in abatement, it will be considered in 
bar or to the merits. 

The demurrer to the answer raises three questions : 

(1) Is the défendant estopped to deny the corporate existence and due or- 
ganization of tlie plaintiff, or its power to enter into the contract sued on? 
(2) was the défendant authorized to enter into this contract? and (3) is tlio 
iiew matter contained in the two spécial défenses, or either of them, a bar to 
the action ? 

For the plaintiff it is contended that the first two of thèse questions 
must be answered in the affirmative, and the last one in the négative. 
The argument is that the défendant, having contracted with the plain- 
tiff, as a corporation existing under the laws of Great Britain, by the 
corporate name of "The Oregonian Eailway Company, Limited," for 
the lease of its railway, is now estopped to deny such corporate ex- 
istence, or the power to make the contract in question. 

When this case was under considération before, it was said by the 
court, (22 Fed, Eep. 249:) 

" The law is well settled that a person who contracts with an apparent corpo- 
ration, as such, is estopped, wlien sued on such contract, to say that the plain- 
tiff had no corporate existence or power to make such contract. A corpora- 
tion, like an individual, when sued on a contract, may set up as a défense to 
the action its want of power or capacity to make such contract; but the party 
with whom it contracts cannot set up such want of power or capacity as a 
défense to an action by the corporation for a breach thereof. And the reason 
of the distinction is that leg^ disability, as in the case of a minor, is a dé- 
fense Personal to the party who is under it, and cannot be taken advantage of 
bv another." Citing Qowéll Y. 8pnngs Co. 100 U.S. 61; Bigelow, Estopt (3d 
Ed.) 464. 465. 

But counsel for the défendant now question the soundness of the 
rule laid down in Bigelow, supra, that légal disability can only be 
availed of by the party who labors under it, and cites Bank qf Mich- 
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îç^an V. Niles, Walk. Ch, (Mieh.) 99 ; Ogienshurg, etc., Co. v. Vermont, 
etc., Co. 6 Ttîomp. & G. (N. Y.) 488 ; and Middlesex R. Co. v. Boston, 
etc., Co. 115 Mass. 347, to the contrary. The ûrst case is not pro- 
duced, but only a citation from it, in Mor. Corp., where it is cited (sec- 
tion 87) in support of the proposition, "A corporation cannot be com- 
pelled by légal process to do an act unauthorized by its charter," 
which is a very différent thing from the purpose for which it is cited 
hère. The case appears to bave been a suit for spécifie performance 
of a contract for the sale of real property, which was probably not 
merely void as being ultra vires the plaintiiï corporation, but actually 
illégal, because prohibited by its charter. 

The second is not in point, for the plaintiff corporation bronght the 
suit to détermine the validity of its lease to the défendant, and in- 
voked the judgment of the court thereon. The demurrer to the eom- 
plaint was sustained at the spécial term of the suprême court; and 
the décision of the court at the gênerai term, which is cited, is only 
to the effeot that the plaintiff had not ratified the lease by accepting 
rent thereon pending the appeal from the order sustaining the demur- 
rer to its complaint ; and for the very good reason that if the lease 
was ultra vires because the corporation had no power to make it, it 
could not be ratified. And the last case is wider still of the mark. 
A horse railway was leased by a corporation, and an action was 
brought by the assignée of the lessee against the lessor for money for 
repairs ; claiming that, by the terms of the lease, the latter was bound 
for one-half of such expense. The défendant corporation set up the 
invalidity of the lease, because of its want of power to make it, and 
the court sustained the objection, and gave judgment accordingly. 

Two cases decided in this court {In re Comstock, 3 Sawy. 218, and 
Semple v. Bank, 5 Sawy. 88) are also cited to show that the légal dis- 
ability of a corporation to make a contract may be set up as a dé- 
fense in bar of an action thereon by such corporation. But the act 
or contract of the foreign corporation, the validity of which was con- 
tested in thèse cases, was not only unauthorized in this state, but was 
absolutely prohibited therein, and therefore illégal; and this, without 
any référence to the power or capacity of the corporation in the coun- 
try of its formation and domicile. The same may be said of the cases 
Rochester Ins. Co. v. Martin, 13 Minn. 59, (Gil. 54;) Farmers', etc., 
Bank v. Baldwin, 23 Minn. 198; and Bank v. Pierson, 24 Minn. 140, 
cited by counsel for the défendant for the same purpose. 

When it appears that the existence of a corporation, or the exercise 
of a particular power by it, is prohibited by statute or the common 
law, in my judgment any one who has entered into a contract with 
such corporation may plead the fact of the prohibition to exist or make 
the contract in question as a défense to an action thereon. In such 
case the contract is not only unauthorized, but is illégal and con- 
trary to public policy. As was said by this court in Be Comstock, 3 
Sawy. 218 : 
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"No one îs estopped to show that an act upon wMch a party claîms a rîght 
is illégal simply because he was a party to it, even in pari delicto. If the 
matter concerned the parties to the transaction alone, the rule might be oth- 
erwise. But the interest of society, in whose behalf the act is prohibited, 
13 paramount to private equities." 

But where the law authorizes the formation and existence of the 
alleged corporation, with power to make the contract in question, 
then a party thereto ought not and cannot be heard, in an action 
thereon by such corporation, to deny its due formation or légal ex- 
istence, with the power to make said contract. 

Now, in this case, it appears by section 6 of the law of Great Brit- 
ain, called the "Companies Act of 1862," that "any seven or more 
persons, associated /or wny lawful purpose, may, by subscribing their 
names to a mémorandum of association, and otherwise complying 
with the réquisitions of the act in respect of registration, form an in- 
corporated company, with or without limited liability." Under this 
law the plaintiff might hâve been incorporated for "any lawful pur- 
pose." Nothing appearing to the contrary, a purpose to construct, 
purchase, own, operate, or lease a railway is as lawful as a purpose 
to engage in the manufacture or sale of any of the common necessa- 
ries of life. And it was and is at liberty, under the comity of nations, 
and until the législature shall prohibit it, to pursue such purpose or 
exercise such powers in Oregon. True, it could not acquire the right 
of way over another's property by appropriation or condemnation, as 
a domestio corporation may do, unless specially authorized by the 
législature. But it might do so with the consent of the owner, and 
the resuit would be the same. There is no mystery or monopoly in 
the railway business in Oregon. Any natural person, or corporation 
formed for that purpose^ may, if he or it has or can obtain the right 
of way, construct . and operate a railway between any points in this 
state and dispose of the same as freely and absolutely as if it were a 
steam-boat or mill. 

It follows that the défendant, having taken a lease of this railway 
from the plaintifif, by its corporate name of "The Oregonian Eailway 
Company, Limited," is estopped, in this action on its covenant in 
such lease to pay the rent reserved therein, to deny the corporate 
existence or due organization of the plaintiff, or its power to make 
such lease. After not a little confusion and uncertainty on the sub- 
ject, this, in my judgment, is the final conclusion reached by the 
courts and text writers; and the justice and expediency of the rule 
has secured it a place in the draught of that well known and consid- 
èred work. "The Civil Code of the State of New York," in thèse apt 
and plain words : 

"Sec. 382. One who assumes an obligation to an ostensible corporation, as 
such, cannot resist the obligation on the ground that there was in (act no such 
corporation, until that fact has been adjudged in a direct proceediiig for that 
purpose." 
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But by the act of October 21, 1878, (Sess. Laws, 95,) this corpora- 
tion was placed on the footing of a dômestic corporation in Oregon. 
Tiiat act provides "that any foreign corporation incorporated for tbfl 
purpose of constructing, or constructing and operating, or for the pur- 
pose of or with the power of acquiring and operating, any railway, 
* * * shall, on complianee with the laws of this state for the régula- 
tion of foreign corporations transacting business therein, hâve the 
Bame rights, powers, and privilèges" as a dômestic corporation formed 
for such purpose, and no more. The effect of this act is to make the 
plaintif in some respects an Oregon corporation. Its existence, power, 
and capacity are still derived from and may be measured by the law 
of Great Britain, and the terms of its organization thereunder. But 
in the exercise of this capacity and power as owner, builder, or oper- 
ator of a railway in this state, it cornes under and is subject to the 
régulations and limitations of the Oregon corporation act, in the case 
of dômestic corporations of lilie character and purpose. It may be 
admitted, then, that if by the law of this state a dômestic railway cor- 
poration is prohibited from leasing its road, a foreign corporation own- 
ing a railway herein would be under the same disability. 

However, by the act of October 22, 1880, (Sess. Laws, 56,) entitled 
"An act to grant the Oregouian Eailway Company, Limited, the right 
of way and station grounds over the state lands, and terminal facili- 
ties upon the publie grounds at the city of Portland," the plaintif! 
was directly recognized as an existing corporation lawf ully engaged 
in the construction and opération of a railway in Oregon, from "Port- 
land to the head of the Wallamet valley," and as such there was 
granted to it "and to its assigns, the owners and operators" of said 
railway, certain valuable "rights, privilèges, easements, and prop- 
erty," as suggested in the title thereof. The efïect of this act is 
clearly to establish, so far as this state and this court is concerned, 
the légal right of the plaintiff to construct, own, and operate this road, 
and in my judgment to dispose of it, either absolutely or for a term 
of years. Society,etc., v.Pawlet,é ^et. 501. The grant therein con- 
tained is made to the plaintiiï and its "assigna;" while a proviso in 
section 1 déclares — 

"That the said Oregonian Eailway Company, Limited, or its assigns, shall 
hâve no power to sell, convey, or assign the prem.ises or rights hereby granted, 
or any part or parcel thereof, to any person, persons, iirm, or corporation, 
save only with and as > part and parcel of and as appartenant to the railway 
now built and owned by said company, and now in prouess of construction 
by it." 

Plainly this implies that the plaintifï h ad the power to assign ita 
road, — dispose of it, — and might also assign or dispose of "the prem- 
ises and rights" then granted to it, in connection therewith, but not 
otherwise. 

Had the défendant the power to make this contract ? is the next 
question raised on this demurrer, though it should properly hâve been 
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made by a demurrer to the complaînt. The déniai in the answer, of 
the power of the défendant in this respect, does not controvert any 
fact in the complaint, and is nothing but a conclusion of law or a dé- 
niai of one. But the question, however raised, is to be tried by the 
constitution and laws of the state, and the defendant's articles of in- 
corporation thereunder. The constitution (art. 11, § 2) provides: 

"Corporations may be formed under gênerai laws, but shall not be created 
by spécial laws, except for municipal purposes. Ail laws passed pursuantto 
this section may be altered, amended, or repealed, but not so as to impair or 
destroy any vested or corporate rights." 

On October 11, 1862, the législature passed the first act in pur- 
suance of this provision of the constitution, (Laws Or. 524,) which, 
with some comparatively unimportant amendments, has continued 
in force ever since. So far as I know, it is the next one in point of 
time to the British companies act of August of the same year, in 
which the subject of the formation and purpose of corporations is sub- 
stantially divested of ail exclusiveness and restraint, and put on the 
practical plane that a corporation is essentially nothing but a part- 
nership, endowed with the capacity of acting as a single person un- 
der a particular name, and therefore that any and ail persons should 
be allowed to incorporate themselves for the prosecution or transac- 
tion of any enterprise, business, pursuit, or occupation, not prohib- 
ited to individuals or partnerships. Accordingly, this act provides 
(section 1) that any three or more persons may incorporate themselves 
"for the purpose of engaging in any lawful enterprise, business, pur- 
suit, or occupation," in the manner provided therein. Ail that is re- 
quired is to make and file articles of incorporation specifying, (1) 
the name and duration of the corporation; (2) the enterprise, busi- 
ness, pursuit, or occupation in which it proposes to engage; (3) the 
place of its principal ofSce; (4) the amountof its stock and the value 
of each share thereof ; and, (5) if it is formed for the purpose of nav- 
igating any water, or building a bridge, canal, or road, the termini of 
Buch navigation, canal, or road, or the site of said bridge. 

Subjeet to the provisions and limitations of the act, thèse articles 
of association are the charter of the corporation, and in the prosecu- 
tion of its undertaking, and the management and disposition of its 
property, it is not subject to any other restraint than that which the 
law may impose in the case of natural persons in like circumstances. 
Whatever is not generally forbidden by the law of the land may be 
undertaken by a corporation thus formed for the purpose. Exclusive 
privilèges are not allowed to any one ; and the only policy indicated 
by the act is to promote the transaction of ail kinds of business by 
means of corporations to be formed and dissolved at the pleasure of 
those particularly interested. Any number of corporations may be 
formed for the same purpose and at the same place; for instance, to 
keep a school, a store, a tavern, or to build and operate a steam-boat 
or railway between the same points. Nor is a corporation formed 



OBKQONIAN BT. 00. V. OBEaOH BT. & NAT. 00. 241 

under this act under any obligation to the public to mamtain its exist- 
ence, or carry on its corporate enterprise or business, any longer thau 
the shareholders or a majority of them may think désirable. When- 
ever a majority of thèse, for any reason, vote to disincprporate, the 
life of the corporation is at an end, except that it may continue to ex- 
ist, for the period of fîve years tbereafter, for the purpose of winding 
up its affairs, including a final disposition of its corporate property, 
be the same a railway or a fish-wheel. Laws Or. p. 528, § 19; Sess. 
Laws, 1878, p, 91, § 2. In short, as was lately said by a distin- 
guished jurist, in a brief for this défendant, in a case pending in the 
United States circuit court for the southern district of New York : 
"The Oregon System may be succinctly defined as free trade in cor- 
porations and free corporations." 

In the considération of the question as to the validity of a lease of 
corporate property made by a corporation formed under this System, 
the case of Thomas v. Railroad Co. 101 U. S. 71, so much relied on 
by the défendant, is in some respects tdtogether inapplicable. That 
was a case of a corporation created by a spécial act of the législature 
of New Jersey, to build and operate a certain railway. The court 
held that the power to lease the road, not being specially given by 
the act of incorporation, nor fairly implied from anything confained 
therein, the contract of the corporation to that effect was ultra vires and 
void. In delivering the opinion of the court Mr. Justice Miller says : 

"Conceding the rule applicable to ail statutes, that what is fairly implied is 
as much granted as what is expressed, it remains that the charter of a corpora- 
tion is the measure of its powers, and that the enumeration of thèse powers 
implies the exclusion of ail others." 

This rule is of universal application, and applies to a corporation 
formed under the law of Oregon as well as New Jersey. The articles 
of association, together with the corporation act under which they are 
made, eonstitute the charter of an Oregon corporation, and any act 
donc by such corporation, not expressly or by fair implication au- 
thorized thereby, is ultra vires and void. It was also said, in the course 
of the opinion, that the contract of the New Jersey corporation was 
one "forbidden by public policy," and therefore beyond its power to 
mgike. 

Whatever a corporation is "forbidden" to do, either directly by 
statute, or by a public policy fairly indicated by or deducible from the 
législation of a state or country or the décisions of its courts, or both, 
is, of course, beyond its power to do. In such case the act is not only 
beyond the power of the corporation, and therefore invalid, but it is 
prohibited, and therefore illégal, and incapable of ratification, and 
any one dealing with the corporation is not estopped to allège and show 
such illegality. But the public policy on the subject of leasing rail- 
ways in a. state where corporations are not permitted for the purpose 
of constructing or operating them, except when created by a spécial 
act of the législature for the construction or opération of a road be- 
v.23F,no.5— 16 
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tween certain points, may be and manifestly is very différent from that 
of a state like Oregon, where any number of corporations may be 
formed by the voluntary association of individuals, to build and op- 
erate railways wlien and where they think best, with power to disin- 
corporate and dispose of their property at their own pleasure. And 
BO, on this point, I do not regard the case of Thomas v. Railroad Co. 
applicable hère. 

The right of the défendant to make the défense of ultra vires as 
against the plaintiff, notwithstanding the express provision in its 
articles authorizing it to lease and operate any railway in Oregon, is 
already conceded in this opinion, upon the authority of Bigelow, 
Estop. (3d Ed.) 466. But the authorities are not uniform on the 
subject. And see Field, Corp. § 386. Hère, it is admitted that the 
défendant held itself out to the world as a corporation organized to 
lease and operate any railway in Oregon. Such was the spécifica- 
tion in its articles of the power and purpose, among others, of its or- 
ganization. By this défense of ultra vires the défendant does not 
question the legality of an act donc by its directors without apparent 
authority, or upon a doubtful or questionable construction of its arti- 
cles, but it seeks to repudiate an act done by them within the plain 
letter and purpose of a particular power deliberately asserted and 
assumed by its corporators in the exécution of its articles, and to 
which every one of its sharehçlders, it must be presumed, thereafter 
gave his unqualified assent. It must be admitted that a sensé of jus- 
tice eannot be invoked in favor of such a défense. It must therefore 
8tand or fall on the décision of the naked légal question, whether the 
défendant was authorized in its formation to assume as it did the 
power to lease this or any other railway in Oregon. 

The décision of this question involves the inquiry whether the tak- 
ing a lease of a railway and a covenant to pay the rent reserved 
therein was an unlawful act in this state at the formation of the de- 
fendant corporation and at the date of this lease. Whatever "enter- 
prise, business, pursuit, or occupation" was then lawful, the défendant 
might undertake in its articles to accomplish or engage in. There 
never was any législative or judicial action in this state, except in one 
particular, to be hereafter noticed, indicating that such a transaction 
is unlawful or contrary to public policy. To take a lease of a railvray 
and operate it, is in itself as lawful and meritorious an act as to con- 
struct one. No one would question the right of a natural person to 
do such an act. And whatever any one may do as an individual, any 
three or more persons may do as a corporation, unless resirained by 
some provision of law applicable to corporations only. 

The corporation act of this state, as originally passed, contained a 
clause, (section 20,) inserted on its passage through the senate at the 
instance of interested parties, declaring that no corporation formed 
or created under it or other statute of the state for the purpose of 
navigating any water of this state, should ever " purchase, lease, or 
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in any way control" any road built by any other corporation formed 
under such act. This prohibition, it was well understood, was aimed 
at the Oregon Steam Navigation Company, a corporation then exist- 
ing under a spécial act of the territorial législature, and soon after- 
"wards incorporated under the corporation act, in pursuance of section 
18 thereof, and the predecessor of the défendant herein, and intended 
to prevent it from controlling any road that might be built on the bank 
of the Columbia, between Portland and the Dalles, and particularly 
around the Cascades of the Columbia, for the purpose of preventing 
compétition with its steam-boats. This is the only restraint on the 
power of corporations in this respect that ever crept into the législa- 
tion of Oregon ; and the rational and légal inference from the prem- 
ises is that ail leases of roads taken by a corporation formed under 
the act, except the kind thereby specially prohibited, are permitted. 

But this is not ail. By the act of October 18, 1878, (Sess. Laws, 
59,) said section 20 was repealed and re-enacted, so as to omit the 
restraining clause, and since then there lias been no indication of any 
purpose on the part of the state to restrain or limit the power of cor- 
porations in this respect. The idea of such restraint is also incom- 
patible with the provision of the corporation act (section 17) that, in 
effect, authorizes a railway corporation to terminate its existence at 
its option, and dispose of its road. No natural persons, unless in- 
corporated, are likely to purchase such property, and if there was 
any implied prohibition against the one corporation from becoming 
a purchaser, the right given to the other to sell would be so far ren- 
dered nugatory. The power to dispose of a road must include the 
power to lease; and the power to buy, the power to take a lease. So, 
by the act of October 22, 1880, supra, the right of the plaintiff herein 
to assign its road— to dispose of the same by sale or lease — is recog- 
nized; but if a corporation could not be formed or exist under the law 
of Oregon with power to buy the same or take a lease thereof, the jus 
disponendi of the former would be comparatively worthless. 

Counsel for the plaintiff also makes the further point that this is 
an executed contract, and therefore the défendant is estopped to al- 
lège its invalidity in this action. It is well established that a con- 
tract, not tainted with illegality, but merely invalid for want of power 
in the corporation making it, may be enforced against such corpora- 
tion when it bas received or had the benefit of the considération there- 
for. Bigelow, Estop. (3d Ed.) 574, 575; Field, Corp. § 263. But 
this contract does not come within that category. The défendant 
corporation could not set up the invalidity of this contract as a dé- 
fense to an action for the rent of the property dur.ing a period that 
it had the use and benefit of the same. But this action is brought 
on a contract to pay rent in advance, and not for past use and oc- 
cupation. The considération for the covenant or promise to pay 
this installment of rent is not the past but the future use of the prop- 
erty. The contract to pay is therefore executory ; and the same may 
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be said of every other installment of rent provided for in the contract. 
The liability to pay it arises out of the covenant to do so, and the 
considération for this is the future use and occupation of the prop- 
erty for a corresponding period. The case of Thomas v. Railroad Co., 
supra, 86, is exactly in point on this question. 

The effect of the two spécial défenses wili now be considered. They 
deserve but little attention, for they are both utterly bad. It makes 
no sort of différence whether the railway leased from the plaintifï had 
any "near connection" with the roads whose termini are specified in 
the defendant's articles or not. Those roads it took the power to 
construet and own; but it also took the power to lease any other rail- 
way in Oregon, whether "so near or yet so far" from such roads. As 
between the plaintif and the défendant, the directors of the latter 
were the sole judges of the propriety or expediency of taking this lease, 
and the assent or the dissent of the shareholders was altogether imma- 
terial. They were powerless in the premises, and could neither pre- 
vent, authorize, nor ratify it. This does not, of course, question the 
right of the shareholders to invoke the aid of a court to prevent the 
directors from making a contract which, though légal, may be im- 
provident or considered an abuse of their trust. 

But the power of a corporation formed under the corporation act 
of this state, as to its relations with third persons, is vested in and ex- 
ercised by the directors. The power of the shareholders is limited to 
a few matters concerning its internai affairs, namely, the élection of 
directors, the increasing of the capital stock, the adding to the powers 
and purposes of the corporation, and the authorizing its dissolution. 
Nor is it true in any légal sensé, even if material, that "the capital 
of the défendant" was contributed for the construction and equipment 
of the roads it was formed to build and own, rather than the leasing 
of the plaintiff's road. Nothing is clearer than that every dollar sub- 
scribed to the capital stock of the défendant was thereby pledged for 
any and ail of the purposes specified in its articles, and may be ap- 
plied and used, at least so far as third persons are concerned, to such 
of them as the directors shall détermine. 

In conclusion, the directors of the défendant corporation, in pursu- 
ance of the express power given them by the corporation act and the 
articles of incorporation, determined to take a lease of the plaintiff's 
road, yielding and paying a certain rent therefor, and to that end 
duly directed and authorized their président and secretary to sign said 
lease and afiSx the corporate seal thereto, which was done. By this 
means the défendant beoame legally bound to pay the plaintiff the 
rent reserved, and in default thereof the latter may maintain this 
action to recover the installment now due ; and therefore the demurrer 
is overruled, and the motion to strike out is allowed, and judgment 
is given for the plaintiff for the sum sued for, — $68,131, — together 
with légal interest thereon from May 15, 1884, and the costs and dis- 
bursements of the action. 
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Mbbrill V. Insurance Co. of North America.' 

{Circuit Oourt, D. Mimiesota. March, 1885.) 

1. Pire Insurance— Incueasb op Hazard— Tenant Making Altérations. 

Where a lire insurance policypro vides that any change increasing the hazard, 
either within the promises or adjacent thereto, within the control of or known 
to the assured, and not reported to the company and agreed to bj indorsement 
thereon, will render the policy null and void, to dcfeat a recovery in action for 
loss, the companj' must afflrmatively prove that changes made by a tenant, 
whlch increased the hazard, were made by the consent of the owner or his 
agent. 

:i. Same — Pkoofs of Loss— Falsb Statembnts. 

A false statement in the proofs of loss, to defeat a recovery, must lie false to 
the knowlcdge of the assured, and made for the purpose of defrauding the com- 
pany. 

At Law. 

Secombe é Sutherlnnd, for plaintiff. 

W. D. Cornish, for défendant. 

Nelson, J. ïhis suit is brought to recover on a fire insurance pol- 
icy. A jury is waived. Plaintiff introduced in évidence the policy, 
oii'ered proof of the fire and value of the property, and introduced 
proofs of loss, and is entitled to a judgment unless the défendant sus- 
tains one or more of the défenses urged, which are, (1) that there was 
a change of risk, which rendered the policy void ; (2) fraud in proofs 
of loss. The policy contained thèse conditions and stipulations : 

"Any change increasing the hazard, either within the premises or adjacent 
thereto, within the control of or known to the assured and not reported to 
this company, and agreed to by indorsement thereon, will render tliis policy 
null and void. An attempt to defraud the company in the matter of a claim 
for loss, by false swearing or otherwise, shall cause a forfeiture of this policy, 
and ail claim for loss thereunder. " 

The stipulation in référence to change of risk must be kept in good 
faith by the assured, and information of any change in the hazard, 
and thereby increasing the rate of premium, must be agreed to by the 
insurer. However, any change increasing the hazard, and rendering 
the policy void, must be by the act, authority, consent, or cognizance 
of the assured, or by the consent of her agent. 

The building insured was built of stone, with frame office in the 
rear, and located in the city of Minneapolis, and described in the 
policy as a store-house. It was insured for one year from June 19, 
1883, and burned February 13, 1884. 

The principal testimony relied upon by défendant to defeat a re- 
covery is that of Stevens, the tenant, and Trumbell, the defendant's 
agent; and it is also urged that the évidence of Merrill, the agent of 
the assured, indieates that he was aware of the improvements which 
svere made. The changes and altérations in the building, and adja- 

' Reported by Robertson Howard, Esq., of the St. Paul bar. 
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cent thereto, nndoubteJIy moreased the risk, and would render the pol- 
icy void if known to the agent, Merrill; for no information of them 
was fumished the company, and its assent thereto was not obtained. 
It is in proof that they were commenced during the last of Decem- 
ber, 1883, by Stevens, the tenant. He had temporarily leased the 
building in the fall of 1882, and on June 19, 1883, had made a def- 
inite arrangement for continuing his lease for a year, at which time 
the insurance policy was written. The property was owned by the 
plaintiff, who lived in Boston, Massachusetts, and was in charge of the 
agent, D. B. Merrill, who lived in St. Paul, Minnesota. 

The agent visited the tenant, Stevens, in December, 1883, or Janu- 
ary, 1884, and had a conversation with him, and the effect of it was, 
as Stevens testifies, that he was about to make changes, and wanted 
Merrill, before he went south, to corne down and see him. Stevens 
wished to get a lease of the building or an understanding about it, 
and that was the reason given why he wished Merrill to corne down 
before he went south. He is not certain that it was in a conversation 
or on a postal card sent to St. Paul that this request was made; but 
he does testify that Merrill came to Minneapolis, and a conversation 
took place in front of the building, in which Stevens stated that he 
was making changes which he considered improvements, and wanted 
Merrill to lease him the building for another year at $30 per month, 
— the same rent as the préviens year, — in considération of his fixing 
it up and putting the improvements on it. The improvements talked 
about "were putting on a shed at the rear, — a roofed shed, — and put- 
ting on a new front, and fixing up the Windows, and making gênerai 
improvements." The changes thus indioated would not necessarily 
inorease the risk, and Stevens is careful to say in his testimony that 
he don't recoUect whether he spoke definitely about occupying it for 
any other purpose than he had previously, which was for storage. 
He never saw Merrill again until after the fi.re. Some correspond- 
ence between the parties is introduced in évidence, but there is noth- 
ing in it indicating that Merrill knew of or consented to the changes 
which were made. He went south soon after. 

The conversation in December or January was brief, They were 
together only about 10 or 15 minutes, and did not go into the build- 
ing; and at that time the office had been moved up from the rear of 
the stone building to the front, but it does not appear that suoh change 
inoreased the risk, and upon the shed in the rear only the roof had 
been put on. It does not appear that this was visible to Merrill, or that 
he knew that it was being built, and Stevens said nothing about it. 
Merrill dénies knowledge of the changes made, except the moving of 
the office and putting in the window, and that is about ail Stevens' 
testimony shows be had knowledge of. Trumbell, the company's 
agent, fails to show that Merrill knew about the change made by the 
tenant. It is claimed that Merrill, after the fire, in conversation 
with Trumbell, admitted that he knew that Stevens was going to 
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mate changes, and only refased to allow a réduction of rent in con- 
sidération of any altérations made; but he does not admit lie knew 
the character of the changes, and Trumbell is partie ularly careful to 
testify that Merrill, the agent, never said that Stevens informed him 
that he was going to make the changes which he finally did. Stevens 
had indicated to Merrill what changes he would like to make, which 
would not necessarily increase the hazard, and are not shown to be 
of that character. He specitied the kind of altérations he was about 
to make, and, though he spoke of gênerai improvements, it was in 
connection with the others mentioned. The owner of the building is 
not liable for the acts of the tenant which would forfeit this policy, 
unless he has assented tfaereto. 

The tenant could make gênerai changes and repairs, or improve- 
ments which did not enhance the risk; and in order to defeat a re- 
covery the défendant must aÉfirmatively prove that thèse changes, 
which the évidence shows did increase the hazard, were made by the 
consent of the owner, or his agent, Merrill. I think the testimony 
fails to prove this; for if it is conoeded that he knew that gênerai 
improvements were to be made, the rule invoked by counsel, that a 
gênerai assent to make improvements implies authority to make such 
as would increase the hazard, does not apply. The défendant, to sus- 
tain this défense, must show that Merrill knew the character of the 
improvements; for it is only "changes increasing the hazard" that 
must be reported and agreed to. 

2. Did the plaintiff make out and swear fraudulent proof of loss ? 
It is urged that in the proofs of loss, the assured should hâve stated 
that the tenant had made altérations, increasing the hazard, without 
her knowledge, and given the situation and position of the property 
at the time of the loss, and in not doing so she committed a fraud 
which defeats a recovery. There is no évidence that the assured 
knew anything about the altérations. She lives in Boston, Massa- 
chusetts, and managed the property through an agent. And although 
she made the proofs of loss, the company do not object on that ac- 
count. Unless the assured had personal knowledge of the change of 
risk, and made the proofs of loss for the purpose of defrauding the 
company, knowing their falsity, there is no fraud. The proofs must 
comply with the con tract obligations of the assured, and fairly state 
the situation of the property at the time of the loss, within her knowl- 
edge; and in so stating, the policy does not require that facts com- 
municated by some one else, about the situation of the property at 
the time of loss not within her knowledge, should be set forth. A 
false statement, to defeat a recovery, must be false to the knowledge 
of the assured, and made for the purpose of defrauding the company. 
This défense is not sustained by the évidence. 

The plaintiflf is entitled to judgment for thesumof $],578.75; and 
it is so ordered. 
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Edssell and others v. Woethington, Collector. 

(Circuit Court, D. Massachusetts. March 13, 1885.) 

Oottoms D0TIES— Tin Cans Containing Lobstbrs— Act op Fkbi^uart 8, 1875. 
Tin cans containing lobsters importedfrom Prince Edward' s island and from 
Halifax, Nova Bootia, are subject to duty under tlie act of congress Of Febru- 
ary 8, 1875. 

At Law. 

L. S. Dahney, for plaintiff. 

Qeo, P. Sanger, U. S. Atty., for défendant. 

CoLT, J. The plaintiffs imported in July and Septeûiber, 1883, 
from Prince Edward's island, and from Halifax, Nova Scotia, several 
thousand cases of tin cans containing canned lobsters. Each case 
eontained 75 cans. On each can the défendant collector assessed a 
duty of one cent and a half, amounting to $1,877.04. The plaintiffs 
eontend that under the présent law tin cans containing lobsters are 
ûot subject to any duty. A protest against the exaction of the duty 
was duly filed. The secretary of the treasury having on appeal af- 
firmed the décision of the collector assessing the duty, the plaintiffs 
bave brought this suit to recover back the amount of duty paid. 

By the act of February 8, 187.5, (Supp. Eev. St. 130,) ancbovies 
and sardines packed in oil, or otherwise in tin boxes, are subject to cer- 
tain duties; and then foUows this provision: 

"Provided, that causer packages made of tin, or other material, containing 
fish of any kind, admitted free of duty under any existing law or treaty, not 
exceeding one quart in contents, shall be subject to a duty of one cent and a 
half on each can or package; and when exceeding one quart, shall be subject 
to an additional duty of one cent and a half for each additional quart, or f rac- 
tional part thereof." 

At the time this law was passed we find that a treaty, duly rati- 
fied, existed between the United States and Great Britain, (17 St. 
863, 870,) by which "fish oil and fish of ail kinds, (except fish of the 
inland làkes and of the rivers falling into them, and except fish pre- 
served in oil,) being the produce of the fisheries of the United States, 
or of the Dominion of Canada, or of Prince Edward's island, shall be 
admitted into each country, respectively, free of duty." 

The act of February 8, 1875, imposes a duty on tin cans contain- 
ing fish of any kind, admitted free of duty under any existing law or 
treaty; and, there being an existing treaty by which fish of ail kinds 
from Great Britain, Canada, and Prince Edward's island were ad- 
mitted free of duty, and this importation coming from some of those 
countries, it is clear that, unless the law bas since been changed, the 
duty in the case before us was properly assessed. 

In the tariff act of March 3, 1883, (22 St. 488,) new and différent 
duties are imposed on anchovies and sardines, and shrimps, or other 
shell-fish, are admitted free. It is contended by the ^>laintiffs that 
congress having established new and différent duties on anchovies 
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and sardines, and having omitted the proviso as to cans containîng 
fish, the latter is repealed by implication. But this can hardlj be 
true, because the proviso is gênerai in its terras, and applies to ail 
kinds of fish. By changing the duties on anchovies and sardines, 
there is no reason to suppose that congress intended to repeal a gên- 
erai law imposing a duty on tin cans containing fish of any kind. 
While the law is in the form of a proviso, it appears to be in no way 
dépendent on what précèdes. 

But it is claimed that the présent importation was made under the 
act of March 3, 1883, which admits shrimps, or other shell-fish, free 
of duty, and that, therefore, it was not made under any existing law 
or treaty within the meaning of the act of February 9, 1875. Thèse 
cans of lobsters were imported from Prince Edward's island, and 
from Nova Scotia. Thèse oountries are named in the treaty of 1 871 
between the United States and Great Britain as those from which 
fish of ail kinds are to be admitted free of duty, with certain excep- 
tions. The act of February 9, 1875, was plainly designed by con- 
gress to assess a duty on the cans containing fish imported from thèse 
countries under the treaty. In the act of March 3, 1883, section 11, 
we find it expressly provided that nothing in the act shall in any way 
change or impair the force or elïect of any existing treaty between 
the United States and any other government. With this treaty still 
in force, we do not see how the plaintifs can escape payment of the 
duty exacted. Nor can it be said that cans, being the usual and 
necessary box or eovering for lobsters, are exempt from duty under 
section 7 of the act of March 3, 1883. Section 7 refers, in express 
terms, to sections 2907, 2908, Rev. St., and 18 St. 189, § lé, and re- 
peals them. In our opinion, section 7 bas no référence to the spé- 
cifie duty imposed on tin cans containing any kind of fish, and it in 
no way, expressly or by implication, repeals the act of February 9, 
1875. 

Judgment for défendant. 



Phillips and others v. Garboll and others. 
(Circuit Court, W. V. Pennsylvania. March 2, 1885.) 

1. Patents for Inventions— Patent No. 227,061 — Infbingemknt. 

The first clalm of complainants' patent, viz., in a flanging-machine the ex- 
tension of tlie lower roll beyond thu end of the npper roll for the support of 
the plate at the point of bend aud to prevent th.. formation of a ridge or bead, 
hehl to be infringed by a machine which, beforesetto work, has the outer faces 
of the two roUs tiush, but is so organized that, as the table upon whicb lies the 
plate to be flanged is raised to a perpendicular, the upper roll is pushed back 
the thickness of the plate. 

2. Same — Anticipation. 

The défense of anticipation considered, and held that the evidenre .show» a 
failure to reduce the conception to practical use and its abandoument, tt-"* 
leaving the flekl of invention opeti to others. 
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8. Same— iNTmmoN. 

Held, further, that the patented improvement hère involved morothaii tha 
employment of mère mechanical skill, and may iairly be ascribed to tlie exer- 
cise of the inventive faculty. 
4. 8ame— Defeîtse op Want of Utility. 

Parties who employ a patented devioe ought not to expect a défense resting 
upon an alleged want of utility to iind mucli f avor witii tlie court. 

IxxEquity. 

Oeorge H. Chrîsty and Bakewell é Kerr, for eomplainants. 

D. F. Patterson, John Barton é Son, Jas. T Kay, and Burleigh & 
Harfcwora, for respondents. 

AoHBSON, J. This suit is upon letters patent No. 227,061, granted 
April 27, 1880, to the eomplainants (as assignées of Eussell and Mc- 
Donald, the inventors) for an improvement in flanging-machines. 
The invention, the spécification déclares, relates to the class of ma- 
chines referred to in letters patent No. 166,715, issued August 17, 
1875, to E. G. Nugent and otliers, and is designed to obviate an ob- 
stacle to the successful use of such machines arising from the tendency 
of the plate, while being flanged, especially if very heavy and very hot, 
to sag do5vn a little, so as to form just outside the end of the lower 
roll an annular bead, bulge, or projection on the exterior base of the 
fiange. To overcome this practical difficulty, and prevent the sag- 
ging action and bulging effect, the inventors lengthen the lower roll so 
that its outer end will extend beyond the outer end of the upper roll 
a distance equal, or uearly equal, to the thickness of the plate to be 
flanged, thus affording a proper support to the plate. 

The first claim of the patent reads thus: 

"(1) In a flanging-machiue of tlie kind lierein described, the extension of the 
lower roll beyond the end of the upper roll, in order to the better support of 
the plate at the point of bend, and prevent the formation of a ridge or bend, 
substantially as set forth. " 

The infringing machine, (which undoubtedly is of the same gênerai 
kind described in the patent,) when at rest and before set to work, has 
the outer faces of the two rolls flush, or even, but the shaft of the up- 
per roll is provided with a spiral spring, and as the table upon which 
lies the plate to be flanged is raised to a perpendicular, the upper roll 
is pushed baek the thickness of the plate. Obviously, by means of 
this yielding spring the two rolls of the defendant's machine, during 
the opération of flanging, assume in respect to each otlier the.relation- 
ship specified in the complainant's patent, and the practical resuit 
thereby contemplated is thus secured. It is therefore plain that the 
defendant's machine, as an operative apparatus, embodies the Eussell 
and McDonald invention as embraced in their first claim. It indeed 
may be (although under the proofs this is an open question) that an 
automatic upper roll has an advantage over a rigid roll; but ît is 
hardly necessary to say that the défendants are none the less infrin- 
gers because of added improvements to the patented device. De Florez 
V. Baynolds, 3 Ban. & A. 292. 
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The défendants, however, maintain that Eusaell and McDonald 
were not the original and first inventors of the improvement hère in 
question. To sustain this défense, reliance is placed upon the testi- 
mony of E. G. Nugent, as to his prier use of a lower roll having a 
supporting extension. The only instance of the use of a machine 
thus organized, of which he speaks with any degree of certainty, 
was the case of a small machine which he exhibited at the Cincin- 
nati exposition. He says he had an idea the lower roll skould pro- 
ject for the plate to rest on, and in that machine he allowed it to stick 
out he thinka about three-quarters of an inch beyond the top roll; but 
finding the extension of no use, and indeed an impediment, he had it 
eut off. This machine, it must be remembered, was not flanging for 
the market, but was merely on exhibition. Moreover, such light 
work as it did was cold flanging. It had nothing to do with the 
treatment of heavy hot plates. If, then, we should accept ail that 
Mr. Nugent says on this subject as strictly true, it still follows, from 
his own account of the matter, that he not only failed to reduce his 
idea topractical use, but after an unsuccessful experiment abandoned 
his conception. Hence this field of invention was left open to others 
to enter. Whitely v. Swayne, 1 Wall. 685. 

Again, it is contended that the supporting extension of the lower 
roll is within the scope of the prier Nugent patent, (No. 166,715,) and 
that, at the most, this improvement involved merely the exercise of 
ordinary mechanical skill. We search, however, the Nugent patent 
in vain to discover any suggestion or hint that the lower roll is to be 
extended beyond the end of the upper one, or that any useful purpose 
would thereby be subserved. On the contrary, the drawing shows 
the two rolls to be so arranged that their outer ends are in the same 
vertical plane, and the spécification describes them as projecting an 
equal distance beyond the outside of the frame-work, The complain- 
ants, who had acquired the Nugent patent, in operating a flanging- 
machine built under it, experienced the practical difficulty already 
mentioned from the formation of a bead or ridge around the outside 
of the flanged plate. The solution of the problem, how to obviate this 
defect, involved — First, the discovery of the cause thereof ; and then 
the application of an appropriate remedy. Now, the évidence indi- 
cates that neither the one nor the other was obvions. Indeed, the 
expert witnesses in this case yet differ as to the cause ; and it is shown 
that it was not until after an expérimental use of the complainants' 
original machine, extending over a period of perhaps several months, 
that the difilcnlty was met by the arrangement of the rolls devised by 
Eussell and McDonald. I think, then, the improvement may fairly 
be ascribed to the exercise of the inventive faculty, and that it is the 
subject of letters patent within the gênerai rule laid down in Loom 
Go. V. Higgins, 105 U. S. 580. 

It is, however, strenuously urged that the organization of the rolls, 
as specified in Eussell and McDonald's first claim, does not in fact 
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prevent the formation of the objectionable bead or ridge. But surely 
such allégation cornes with ill grâce from parties who hâve seen fit to 
copy this arrangement. If it is inefBcacious, why do they use it ? To 
this searching query no satisfactory answer bas been given. The de- 
fendants' witnesses say the admitted difficulty arisingfrom the forma- 
tion of the bead or ridge can be and is obviated by placing the pivotai 
point of the table which holds the plate in a certain position with référ- 
ence to the flanging rolls. I am by no means persuaded that in this 
they are correct. But if they are right, the défendants are at liberty 
to resort to that mechanical arrangement. So long, however, as they 
employthe patented improvement theyought notto expect a défense 
resting upon an alleged want of utility to ând much favor with the 
court. But I may add that upon the question of utility the weight 
of the évidence, in my judgment, is clearly with the complainants. 

Having reached the foregoing conclusions as respects the lirst claim 
of the patent in suit, I deem it unnecessary to détermine whether or 
not there has been infringement of the second- claim. 

Let a decree be drawn in favor of the complainants. 



Parker, Trustée, and others v, Stow. 

(Circuit Court, D. Gonnectlcut. Mardi 23, 1885.) 

Patents fok Inventions — PATENTABn.iTY — Anticipation — Baby Carriages — 
MovABLB Tops — Inpbingbmbkt. 

Reissued patent No. 10,363, granted to Horatio G. Parker, trustée, August 7, 
1883, for an improvement in children's carriages, compared with the patent 
issued February U, 1868, to Boin «fc Ulrich, ànd the patent issued June 9, 
1868, to Eliphafet S. Scripture, and the tirst claim of said reissue held valid, and 
infringed by sales by défendant of carriages having a canopy top, rigidly se- 
cured to two rigid arms, one depending on each side of the cârriage, and piv- 
oted at their lower ends to standards rigidly f astened on eaoh side of the cârriage 
body by means of friction-plates and a thumb-screw, which causes the plate 
to which it is attaohed to relax or renew its grasp, so that the top can be moved 
in any position, and may drop in front of the seat or behind it, or may be held 
in an upright or intermediate position. 

In Equity. 

Strawbridge é Taylor and Benj. F. Thurston, for plaintiffs. 

John W. Konvalinka, for défendant. 

Shipman, J. This is a bill in equity to prevent the infringement of 
reissued letters patent No. 10,363, granted to Horatio G. Parker, trus- 
tée, August 7, 1883, for an improvement in children's carriages. The 
nature and distinctive features of the invention are desctibed in the 
spécification of the reissue as foUows : 

"This invention relates to that class of carriages having a square or canopy 
top, and its object is to enablethe child to be seen and takeii from the cârriage 
by the attendant without leaving the position she must oceupy for propelling 
it by the handle at the back; and aiso to enable the child's face to be pro- 
tected from the sun or wind when they are in tlie direction in which the câr- 
riage is pushed; and it consists in such an arrangement and construction that 
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the top may be dropped in front of the seat as well as behind it, or flxed in an 
upright position over the carriage, or inclined at various angles ; and also in 
the mechanism by which the same is accomplished, consistiiig of a pair of 
rigid arms secured rigidly to the carriage top and jointed to the recessed arcs 
attached tothe body, the arms being provided with spring-bolts, or their équiv- 
alent, which engage with the recesses on the aaid arcs to retain the top in the 
desired position." 

The first claim of the reissue is as follows : 

"In a child'3 carriage, a rigid top or canopy, G, fîxed upon tne arms, A, 
pivoted to the aides of the body, so that said canopy may drop in front oi: the 
seat or behind it, or be held in an upright or intermediate position, substan- 
tially as and for the purposes set forth." 

In order to ascertain the validity of the patent, the estent of the 
invention, if any was made, and the construction of the reeited claim, 
a knowledge of the state of the art is necessary, and is obtained from 
two patents: one to Bein & Ulrich, of February 11, 1868, and the 
other to Eliphalet S. Seripture, of June 0, 1868. 

The features of the Bein & Ulrich carriage were twofold : First, 
its seat and calash top were réversible, so that both could be placed 
at the différent ends of the carriage body; and, second, the top "could 
be supported above the middle of the carriage to act as a sun um- 
brella." The first was the principal object of the carriage, and the 
mechanism which was apparently necessary to carry into effect that 
part of the invention could not aceomplish the second object. In 
order to make the top réversible, its bows were pivoted to narrow 
iron plates, one depending upon each side of the carriage. The lower 
ends of thèse plates were pivoted to stiff bars or links, which also 
were pivoted at their lower ends to the sides of the carriage, so that 
there were three loose joints between the top and the sides of the car- 
riage. Each of thèse links or bars rests upou a pin on the side of 
the carriage. In order to make the changes from one end to the 
other, the joints must move easily. To hâve the top stand vertically, 
a friction plate and screw are applied to the uppermost joint, and 
when so applied the top is rigid; but, as the middle joint is loose, it 
would tumble down if the carriage should be wheeled over a rough 
place, and if the middle joint was also provided with a friction con- 
trivance, the top would swing from side to side, unless the joint at 
which the bar was pivoted to the carriage should be made firm. 

The Seripture deviee is an ordinary buggy top, having three bows 
which are kept apart or brought together "by means of a substitute 
for the ordinary side brace, lettered E, F, H', in the patent. AU thèse 
bows are pivoted upon a common pivot at each side of the seat, as in 
ordinary buggies, and to the place where they are pivoted there is ap- 
plied a friction clamp, substantially the same as that shown in the 
carriage of défendants herein, by means of which the rearmost bow, 
called in the patent the back or main bow, a, can be held in any 
position between its lowermost position behind the driver and a po- 
sition vertically above the back of the seat, and when it is in either 
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of thèse positions, orthose intermediate between them, tbe other bowa 
can ba held in varions positions with respect to it, by means of the 
contrivance, E, F, H'." The top cannot be placed at an angle in front 
of the seat. 

The Bein & Ulrich carriage contained the germ of the invention 
of the plaintiff's patent. It had a top which, by means of a friction 
plate and screw, could be placed in a vertical position, and could be 
inclined to some extent either forward or backward, but could not be 
held in any position except against the end of the carriage, because 
the other joints were loose, and the top must tnmble down when the 
carriage was used. The invention of Eichardson, the plaintiiïa' as- 
signor, consisted in discarding the réversible seat and the réversible 
characterof the top, and in changing the mechanism which supported 
the top 80 as to hâve a pair of rigid arms, one on each side of the 
carriage, rigidly fixed to a canopy top at their upper ends, and their 
lower ends pivoted to the sides of the carriage body, by either the de- 
scribed or équivalent means, so that the top can drop in front of the 
seat or behind it, or be held in an upright or intermediate position. 
The plate or arm or casting, by means of which it is pivoted to the 
sides of the body, is firmly attached to the body. In the patented de- 
vice, the arms were jointed to recesaed arcs attached to the body. 
The first claim is for the combination of the rigid top, the rigid arms 
pivoted at their lower ends to the sides of the body, by either the de - 
scribed or équivalent means, so that the specified resuit is produeed. 

The first question is whether the invention is patentable. The de- 
fendant insists that, in view of the Bein & Ulrich and the Scripture 
patents, it is without patentability. It cannot be successfully claimed 
that Bein & Ulrich anticipated the Richardson invention in the sensé 
that their patent was infringed thereby, because the Bein & Ulrich 
arms were eonstru(^ed upon a wrong principle and were a failure ; 
but it is said that it would require no invention to attach the friction 
clamp of the Scripture patent to their middle joint. It is true that 
the described altération would require no invention, but the device 
would still be a useless one, for the lower joint at the side of the car- 
riage would be a fatal defect. Ail the joints must be furnished with 
friction plates, and even then the support of the top would be cum- 
bersome and insecure. It is also said that no invention would be re- 
quired to permanently secure the lower section of the Bein & Ulrich 
arm to the body of the carriage. The leading idea of the carriage, 
the réversible top, would then be abandoned, and to croate a new de- 
vice from an old one, by altering the structure so as to abandon the 
principal thing which the old was created to do, and so as to change 
the principle of the mechanism in order to accomplish what the old 
structure did not undertake to do, viz., hold the top in an intermediate 
position, seems to require invention. 

The Scripture patent is not important upon the question of patent- 
ability. It used a friction-plate and thumb-screws to hold the rear- 
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most bow of a bnggy top în any desîred point. The other bows were 
held in the desired point by means of another contrivance. 

The défendant sells children's carriages having a canopy top, rig- 
idly secured to two rigid arma, one depending on each side of the 
carriage. Thèse arms are pivoted at their lower ends to standards, 
rigidly fastened on each side of the carriage body. The arm's are 
pivoted by means of friction-plates and a thumb-screw, which causes 
the plate to which it is attached to relax or renew its grasp so that 
the top can be moved in any position, and may drop in front of the 
seat or behind it, or may be held in an upright or intermediate posi- 
tion. This friction device was known to be a substitute for the 
spring-latch and notches of the plaintiff's patent before its date. 
The différence between the plaintiff's and the defendant's carriage is 
that the former has a longer arm than the latter has, and is jointed 
to a métal casting, which is attached to the body, and which consista in 
part of a pièce of métal in the shape of an arc of a circle, the periphery 
being provided with a séries of notches, and each arm being provided 
with spring-bolts. The arms of the defendant's carriage are pivoted, 
by means of friction-plates and thumb-screws, to standards or cast- 
ings firmly attached to each side of the carriage body. As the pat- 
ented invention did not consist in the form of the pivoting device, but 
was broad enough to include équivalents of the described form, in- 
fringement is proved. 

There should be a deeree for an injunction against the infringe- 
ment of the first claim, and for an accounting. 



The Edwin, etc.' 
(District Court, S. J). New York. February 18, 1885.) 

1. SEAMEN — COMPLBTION OF VOTA&B— ShIPPING ARTICLES. 

Libelants shipped as seanien on board thebark E.,and signed articles for "a 
voyage from Iquiqui, So. Am. , to Hampton Roads, for orders, and to any port 
or ports wherever the master may direct in the U. 8. of America « * *; tlie 
voyage not to exceed eight calendar months." At Hampton lîoada tlie vessel 
received orders for New York, where, on arrivai, she discharged ail her cargo. 
The libelants then left the vessel, and were entered in the log as deserters by 
the captain, who refiised in conséquence to pay the balance of wages i:p to 
the time ihey left. Held, that had there been other parts of cargo to be deliv- 
ered at other ports, under orders received at Hampton Koads, the voyage would 
not hâve terminaled until the delivery of the residue of the cargo. As it was, 
the voyage provided for by the shipping articles terminated at Kew York ; the 
libelants were there entitied to their discharge, anj could not be treated as de- 
serters. 

2. Same — Rate of Wages. 

One of the libelants shipped as second mate, but was afterwardg justifiably 
disrated. Held, that he was entitied only to the same wages as the other able 
seamen for the remainder of the voyage. 

3. Articles Sold to Seamen. 

Articles sold to seamen by the master during the voyage are allowed as an 

iKeported by K. D. & Edward Beuedict, Esqs., of the New York bar. 
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oCset to wagea, at a rate not above 10 per cent, over the coat to the master. A 
charge in excess of that Md unreasonable aad oppressive. A-ct, June 26, 1884, 

In Admiralty. 

Alexander é Ash, for libelants. 

John R. Walker, for claimants. 

Beown, J. In January, 1884, the libelants shipped as seamen on 
board the bark Edwin, and signed shipping articles for "a voyage from 
Iquiqui, So. Am., to Hampton Eoads for orders, and to any port or 
ports wherever the master may direct in the U. S. of America or Do- 
minion of Canada ; the voyage not to exceed eight calendar months." 
The vessel proceeded to Hampton Eoads, and there received orders 
to deliyer the cargo in New York, where she arrived in June, 1884, 
and there discharged ail her cargo. The libelants thereupon quitted 
the ship, taking their clothes with them. The master, claiming 
that the shipping articles bound them to the ship for eight months, 
entered them in the log as deserters, and ref used to pay the balance 
of wages up to the time they left. The articles provided for only 
one voyage; not for one or more voyages during eight calendar 
months. In my judgment the one voyage stipulated for was ended 
at New York. New York was the destination fixed by the orders at 
Hampton Eoads; and by the delivery of ail the cargo at New York 
the voyage became ended there. There remained nothing more for 
the ship to do to complète that voyage. Thenceforward the ship 
had to seek new employment and a new voyage. Had there been 
other parts of the cargo td be delivered at other ports, under the or- 
ders received at Hampton Eoads, the voyage would not hâve been 
terminated at New York, nor until the delivery of the residue of the 
cargo at the varions ports designated. The libelants were entitled to 
their discharge in New York, and cannot, therefore, be treated as de- 
serters. 

Hendricks shipped as second mate at the rate of £6-6s. per month. 
He entered upon bis duties January 25th. The testimony satisfies 
me that he was not compétent for the proper discharge of the duties 
of second mate, and that he was justifiably disrated by the captain, 
according to the entry in the log on the eighteenth of February. 
After that date he is entitled to wages at the rate only of ii3-10a., the 
wages of the other able seamen on the voyage. The articles sold to 
the seamen during the voyage, and charged against them in the mas- 
ter's account, are allowed at the prices charged, so far as thèse charges 
do not exceed an advance of 10 per cent, over the prices actually paid 
for them by the master. Ten per cent, is a reasonable compensation 
for his trouble, and the charges in excess of that are disallowed as 
unreasonable and oppressive. See Act June 26, 1884. The par- 
ties wiil probably be able to compute the amonnt due to the libelants 
upon the basis of this décision; if not, a référence may be taken for 
that purpose. 

The libelants are entitled to costs. 
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Baetlett and others v. His Impérial Majesty the Sultan, etc. 

{Uireuit Court, S. D. Ntw Tork. March 27, 1885.) 

Warehocseman — Adverse Claimakts of Goods — Intbrpleadek. 

A warehouseman whose lien for storage is not disputée! cannot maintain a 
bill of interpleader to protect himself against the claim of his bailor and that 
of a third person who asserts an adverse title to goods stored with him as against 
the bailor, but must défend himself at law. 

Motion for Injunction pendente lite. 

W. W. Goodrich, of counsel, for complainants. 

Butler, Stillman de Huhhard, for défendants. 

Thos. E. Stillman and Adrian H. Joline, of counsel. 

Wallace, J. Complainants' motion for an injmiGiion pendente lite 
is resisted mainly upon the ground that the complainants' bill is de- 
murrable for want of equity. The bill shows that the complainants, 
as warehousemen, hâve in their possession a large quantity of arms, 
of the value of about $900,000, which were deposited with them by 
the iirm of Drexel, Morgan & Go., and for which, in July, 1882, com- 
plainants, at the request of Drexel, Morgan & Co., issued negotiable 
warehouse reeeipts; that shortly thereafter the défendant, the sultan 
of Turkey, claiming to be the owner of the arms, demanded them of 
complainants, and upon their refusai to give them up brought an 
action at law in this court for trover; that thereafter the American 
National Bank of Providence, claiming to be the holder of the ware- 
house reeeipts issued by complainants, demanded the arms, and upon 
complainants refusai to deliver them brought an action against them 
in this court. The bill also allèges that the Providence Tool Com- 
pany and one Hunt claim some interest in the arms. The sultan, 
the American National Bank of Providence, the Providence Tool Com- 
pany, and Hunt are made défendants in the bill, and the prayer is 
for an injunction restraining ail proceedings on the part of the de- 
fendants in relation to the arms, and that they be required to inter- 
plead. 

So far as appears by the bill, none of the parties claiming the prop- 
erty in complainants' possession dispute complainants' lien for stor- 
age and charges. The complainants, therefore, bave no interests of 
their own to assert or protect further than to be relieved from liabil- 
ity to two or more différent claimants of the property. None of the 
défendants claim title derived from the complainants. The Ameri- 
can National Bank dérives title from the bailors of the complainants, 
and the other défendants assert a paramount title. 

The bill is a pure bill of interpleader, and présents the common 
case of a bailee who seeks to protect himself against the claim of his 
bailor and that of a third person who asserts an adverse title to the 
bailor. The authorities are décisive against his right to maintain an 
interpleader. It is sufBcient to refer to Crawshay v. Thornton, 2 
v.23p,no.6— 17 
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Mylne & C. 1; Marvin v. Ellwood, 11 Paige, 365; First Nat. Bank v. 
Bininger, 26 N. J. Eq. 345. The hardship of the case bas frequently 
been adverted to by the authorities; and in England a remedy bas 
been given by statute. Common Law Proc. Act 1860, § 12. See 
Attenhorough v. Si. Katharine's Dock Co. L. E. 3 0. P. Div. 378, 377; 
Id. 450. 

As ia said by Judge Storï: "The party holding the property must 
défend himself as well as he ean at law, and he is not entitled to the 
assistance of a court of eqiùty, for that would be to assume the right 
to try merèly légal titles upon a controversy between différent par- 
ties where there is no privity of contract between them and the third 
p^rson who calls for an interpleader." Story, Eq. § 820. 

The motion must be denied. 



Pioneer Gold Mining Co. v. Baker. 

[Circuit Court, D. California. February 9, 1885.) 

1. MouTGAaE — Mining Corporation — Contbacts op Directors— SHKHiPF'a 

Salb. 

In view of the facts clearly established by the tostiinony in this case, héld, 
that the sherill's sales set out in the complaint, had and brought about as they 
were, and the contract made by the directors, were, in elïect, a mortgage for the 
purposes set out in tlie contract. 

2. Samb— Parol Evidence. 

Equity, to détermine whether a written instrument is, in effeot, a mortgage, 
hears paroi évidence, not to contradict or vary the terms of the instrument, but 
to raise an equity superior to it, and give it efïect according to the true intent 
and purpose of the parties. 

3. Bame — Personal Obligation of Mortoagor, 

A mortgage may be created as well without as with an acoompanying Per- 
sonal obligation of tho mortgagor to pay the debt secured or atterapted to be 
secured thureby. In the one case the property alone is charged with the lien, — 
is looked to solely by the mortgagee out of which to make his lien ; in -the 
other, he lias the additional seourity of the personal obligation of the mort- 
gagor. 

4. Bamb — Dbbt Chargbablb Only against Certain Property — Mkasure of 

Bbcurity. 

A debt chargeable only against certain property is, in efïect, simply a debt 
with limited means of satisfaction or enforceraent; the value of the property 
charged with the indebtedness is the measure of the security aSorded. 
6. Bame — Conditional Sale or Mortgage 

In cases of doubt whether a transaction was a conditional sale or a mortgage, 
equity will hold it to be a mortgage, as by so doing the rights of each party are 
preserved ; the mortgagor is permitted, upon fulflllment of his contract, to save 
his property, and the mortgagee receives his just dues. 

6. Bame — Tbnder. 

Dnder the circumsfances of this case, considering the whole transaction as a 
mortgage, a tender upon the exact day was not strictly necessary to préserve 
the rights of the parties under the contract. 

7. Same — Décisions of State Court — State Statuts. 

Where. under the sfatutes of a state, a contract would be considered a mort- 
gage, a United States court, in suoh state, in carrying such contract into ef- 
fect, Will be guided by the décisions of the suprême court of such state. 



PIONEKB aOLD MINING CO. V. BAEEB. 259 

In Eq[uity. 

Stewart é Herrln, for complaînant. 

Van Clief é Oear and John N. Pomeroy, for défendant. 

Sabin, J. This suit is brought by plaintif to establish its right 
to redeem the Pioneer mine, situated in Sierra county, California, 
from défendant, under an asserted mortgage, alleged to bave been 
oreated and effected by virtue of certain contracta and sheriiî's sales 
set forth in the complaint. The suit was commenced on the twenty- 
second day of November, 1883, in the superior court of Sierra county, 
and was removed to this court for trial. It is difficult to epitomize 
or abridge the pleadings, and, at the same time, fully and clearly 
state the case of either party, plaintif! or défendant. I therefore re- 
fer to the complaint and answer at large, in this opinion. PlaintifE 
is the successor in interest to the Pioneer Mining Company, a cor- 
poration organized in 1874. It is necessary, in limine, tp détermine 
the légal effect of the contracts set out in the complaint, executed by 
Chapman and Baker, and by Chapman and Sayre and Baker. Were 
they made for the sole use and benefit of Chapman, or Chapman and 
Sayre, or were they made as and for the benefit of the Pioneer Min- 
ing Company? And if made for the sole benefit of Chapman and 
Sayre, is there any légal objection to their transfer by them to said 
Company, and by said company to plaintiff? The complaint allèges 
that ail of those contracts were made for the use and benefit of said 
company ; that they were assumed and ratified by said company and 
duly transferred, with ail rights of action thereunder, to plaintiff, 
prior to the commencement of this suit. As to their ratification and 
adoption by said company, and transfer to plaintiff, the testimony is 
ample, and the allégations of the complaint in this respect are fully 
sustained. The answer controverts the allégations of the complaint, 
now under considération, and allèges that said contracts were made 
for the sole use and benefit of Chapman and Sayre, and dénies their 
adoption or ratification by the Pioneer Mining Company, or their 
transfer by said company to plaintiff. The exécution or delivery of 
Contract B is denied. This contract and its exécution will be con- 
sidered hereafter. 

Upon the argument of the demurrer to the complaint, heard in 
this court, it was held that sufïïcient appeared upon the face of the 
complaint to entitle plaintiff to maintain this suit. 20 Fed. Ebp. i. 
The demurrer, of course, confessed the allégations of the complaint, 
and the ruling of the court was predicated upon the matters so pleaded 
and confessed. Are those allégations sustained by the proofs sub- 
mitted ? 

We shall hardly understand and fully appreciate much of the tes- 
timony in this case, its value and significance, unless we constantly 
bear in mind the relations which existed between thèse parties — Chap- 
man and Sayre, and défendant — from December, 1874, to June, 1883. 
During ail of this time the testimony abundantly shows that their re- 
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lations were intimnte, confidential, and trustful, and involving tîie ex- 
penditure of large sums of money. Prior to 1874, défendant, Baker, 
was the owner of a portion of the placer mining claims, which now 
constitute the Pioneer mine. He had been working some of thèse 
claims in the years 1872, 1873, and 1874, at a profit; taking ont, per- 
haps, $60,000 in the year 1874. In December, 1874, Baker efîected 
a sale of the Pioner mine to the Pioneer Mining Company, at a val- 
uation of $255,000. He received at the time of sale, in money, |112,- 
500; the obligations of the companyfor $125,000 more, payable ont 
of the proceeds of the mine, after $100,000 had been realized there- 
from; and 1,600 shares of the stock of the company. The Pioneer 
Mining Company commenced to develop the property, and carried it 
on at great expense until some time in the early part of 1876. The 
expense of opening the mine properly had been far beyond the esti- 
mâtes mada at the time of purchase, and the receipts from the mine 
were probably far less than the company had expected. Fortuitous 
events had thrown the burden of the expense largely upon Chapman, 
he owning then three-fourths of the stock of the company. 

Chapman, Sayre, and F. W. Hadley constituted the board of trus- 
tées of the company from its organization to the présent time. Baker 
was familiar with ail of the affairs of the company; knew who were 
its ofïïcers, and the interest which Chapman and Sayre had in the 
company. He lived near the mine and saw the work thereon as it 
was being done. He states in his testimony that this work was nec- 
essary to open the mine properly, and generally was well done. In 
1876 the company was embarrassed for means to carry on its work, 
and probably discouraged at the results attained. Under thèse cir- 
cumstances Contract A was execnted, and the company resumed work, 
and continued it until some time in the year of 1877, when it became 
again embarrassed, and practically suspended work on the mine dur- 
ing the year. It did but little work in 1878. I am not certain that 
Baker at this time knew the extent of Hadley's interest in the com- 
pany. I think he did not. Hadley's interest (100 shares of stock) 
was so small that it was not considered. Chapman and Sayre then, 
in 1878, owned ail of the stock of the company, except the 100 shares 
held by Hadley, who was Chapman's clerk, and probably held this 
stock for the purpose of qualifying him to be a trustée in the company. 

The Pioneer Mining Company was capitalized at $640,000, divided 
into 6,400 shares, of the par value of $100 per share. Chapman 
was the président of the company; was its controlling spirit, and 
had furnished by far the greatest portion of money expended on the 
mine. Baker knew thèse facts. Chapman and Sayre were con- 
sidered to be, and virtually were, tbe Pioneer Mining Company; and 
ail of thèse so dealt with eaeh other from 1876 to 1883. Contract 
A was executed formally by the Pioneer Mining Company and Baker; 
Contract B, (if executed at ail,) between Baker and Chapman. The 
lease of November 1, 1878, to Baker was executed by the Pioneer 
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Mining Company, formally. The contract of the same date, (Defend- 
ant's Exhibit 9,) drawn by defendant's attorney, is executed by Baker 
and Chapman, and the final agreement of December 20, 1878, drawn 
by Baker's attorney, is executed by Baker, of the first part, and Chap- 
man and Sayre, of the second part. 

It will be seen from thèse contracta that the parties executed them 
in varions forms, attaching no importance to the mère matter of 
form, or the persons by whom executed. Each and ail of thèse con- 
tracta, 80 executed, hâve référence to the property and to the indebt- 
edness of the Pioneer Mining Company in terms, and that property 
and indebtedness only. Not a word appears in any of them as to 
any other property or indebtedness, or to any individual property or 
indebtedness of Chapman, or Chapman and Sayre. And in the cor- 
respondence, in évidence, extending from 1878 to 1883, between 
Baker and Chapman, and Baker and Sayre, Baker makes fréquent 
référence to his désire to work out his claim against the mine and 
save it for "yo")" — for the "old owners," for the "company." Thèse 
terms are used interehangeably, and without the slightest obscurity 
as to his meaning. Baker secured important rights by thèse con- 
tracts, as will be seen hereafter. It is not possible that Baker, or 
his attorney, in drawing thèse contracta, for a moment eonsidered 
them as the mère personal contracts of Chapman, or Chapman and 
Sayre. There was nothing upon which thèse contracts could act ex- 
cept the property of the Pioneer Mining Company, and nothing upon 
which they were intended to act except upon that property. There 
was no obligation resting upon the company to pay to Baker the 
$135,000, or the $100,000, as agreed upon in Contract A, except as 
it should be taken from the mine. That payment was a charge, a 
lien, in rem, solely upon the mine. The contract of December 20, 
i878, was first drawn by Titus, Baker's attorney, to be executed 
jnly by Baker and Chapman. When the contract was shown to 
Sayre he suggested that he also ought to be a party to it, and it was 
redrawn aceordingly by Titus, and so executed. I bave no doubt 
that if that contract had been drawn to be executed by Baker, as the 
first party, and the Pioneer Mining Company, as the party of the 
second part, it would bave been just as readily so executed by ail of 
the parties. 

In his verified answer to a suit brought by Hadley and Brown, 
growing out of this contract, in which suit they charged fraud in the 
exécution of this contract, Baker says "he did not realize or think 
of any différence or conflict of interest between said corporation on 
the one part, and Chapman and Sayre on the other," and that "at 
the time of signing said agreement he would just as readily and 
willingly hâve signed a like agreement with said corporation, had he 
been requested to do so by said Chapman and Sayre." I bave no 
doubt it was a mère inadvertence that it was not so drawn, instead 
of being drawn in the form as executed. I am aware of the danger 
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în atlemplîng to explain contracta long af ter their exécution. I think 
no such danger is to be feared in this case. The various contracta 
set ont in the oomplaint must be considered together. They are in- 
terdependent, and bave but one object and purpose running through 
them ail, to-wit, the paymeat of the indebtedness ot the Pioneer 
Mining Company, therein mentioned, in the manner and within the 
time therein specified, and then to surrender the property to ita law- 
ful owners. Baker was not making, norwas his attorney draughting 
for him, mère barren, idle contracta, to be executed by Chapman, or 
by Chapman and Sayre, which could be of no use to him, — which 
could give him no substantial rights. Thèse contracts having référ- 
ence only to the property and indebtedness of the Pioneer Mining 
Company, reciting in terms that it was the property of that company, 
were executed by Baker with Chapman, and with Chapman and 
Sayre, because he knew they were trustées of that company — were a 
majority thereof — and owned in 1878, as the answer admits, forty- 
seven forty-eighths of the capital stock of the company. They were 
carried into elfect as though they were the contracts of the company, 
and Baker at ail times derived the same advantage and benefit from 
them that he would or could bave obtained under them had they 
been formally executed by the company, instead of being executed 
as they were. 

The objects sought and the results attained were' the same, in 
whatever form the contracta were executed. There is no charge of 
fraud in' this case against any of the parties, in référence to the exé- 
cution of any of thèse contracts; and the testimony raisea no sus- 
picion of fraud in the exécution thereof. I doubt not they were exe- 
cuted in the utmost good faith by ail of the parties thereto, and the 
testimony submitted establishes, beyond question or doubt, the fact 
that thèse contracts, whether signed by Chapman, or by Chapman 
and Sayre, were made on behalf of the Pioneer Mining Company, 
which they then represented and now represent, and were so in- 
tended at the time of their exécution ; and as such they were so con- 
sidered and carried into effect by ail of the parties thereto. Give 
thèse contracta this force and effect, and they are clear and unam- 
biguous, and the subséquent conduct and action of thèse parties, 
Baker, and Chapman and Sayre, extending through five years and 
involving outlays of many thousands of dollara, ia intelligible, rea- 
sonable, and logical. Considered as the mère personal contracts of 
Chapman, or Chapman and Sayre, and it is impossible to explain or 
understand them, or their object, or the subséquent action of the 
parties under them. Baker certainly cannot now complain of this 
construction being placed upon thèse contracts, after having enjoyed 
ail of the benefits derivable therefrom during ail of this time, while 
they were by him and ail parties actually carried into effect aa the 
contracts of the Pioneer Mining Company. 

If recovery can be had in this suit as prayed for, it ia immaterial 
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to Baker whether it be had by plaintiff, by tbe Pioneer Mining Com- 
pany, or by Chapman and Sayre. The effect, as to him, is the game 
in any event. But were thèse contracta, any and ail, the mère per- 
sonal contracts of Chapman, or Chapman and Sayre, is there any lé- 
gal objection why they might not transfer them to the oompany which 
they then represented, and now represent, whose property, in terma, 
thèse contracts solely dealt with, and for whose benefit they were 
made ? I am not aware of any sueh légal objection. Nothing in any 
of the contracts forbids such action on their part; and the company 
which they represented might assume, ratify, and adopt them, if 
deemed advisable to do so. 

Under the pleadings and testimony in this case, it is clear, upon 
the most familiar principles of law, that the Pioneer Mining Com- 
pany could compel, if désirable, the transfer by Chapman and Sayre 
of thèse contracta to itself, made by its trustées, and dealing solely 
with its property, and could compel them to account scrupulouslyfor 
ail gains by them derived thereby. Clearly, Chapman and Sayre 
may do voluntarily what the law would compel them to do upon suit 
brought for that purpose. They are forever estopped under the rec- 
ord in this case from asserting any personal rights under those con- 
tracts, unless they shall first be retransferred to them by the plaintifï 
in this action. 

As already observed, the évidence shows that thèse contracts were 
adopted, assumed, and ratified by the Pioneer Mining Company, and 
by it transferred to plaintiff. I may observe that I do not doubt the 
légal capacity of Chapman, Sayre, and Hadley to act as the trustées 
of the Pioneer Mining Company. They were its first duly-eonstituted 
trustées. No others bave ever succeeded them; and it is not shown 
that any escheat or forfeiture of its corporate rights and franchises bas 
ever arisen or been declared against that company. It may be fur- 
ther observed that the action of the board of trustées of said com- 
pany, in assuming and ratifying thèse contracts, was duly ratified and 
approved by ail of the stockholders of said company, prior to the 
commencement of this suit. There oan be no doubt as to plaintiff's 
right of action. 

A large amount of testimony is submitted in regard to the exécu- 
tion of Contract B, and this testimony is somewhat conflicting. The 
prépondérance of évidence is that this contract was executed and de- 
livered on about the ninth or tenth of August, 1878. In 1877 the 
Pioneer Mining Company had become embarrassed, The Bank of 
La Porte had obtained a judgment against the company, November 
10, 1877, for about $4,777; and on April 15, 1878, the California 
Powder Works recovered a judgment against the company for $16,- 
522.85. There was other outstanding indebtedness of the company, 
estimated at from eight to ten thousand dollars. Baker also held bis 
claim against the mine for $100,000 under Contract A. Baker, nat- 
urally, was solicitous about his claim, and more so as thèse judg- 
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ments were a lien upon tlie mine, and the other indebtednesa of the 
Company might at any time be put into judgment. Baker conferred 
"with Daniel Titus, bis attorney, in regard to bis contract. A, witb the 
Company. He was anxious, if possible, to secure a lien on the mine 
whicb would take precedence of the two judgments above mentioned. 
It is évident tbat be and Cbapman often conferred on this subject. 

In the purchase of the Pioneer mine, and in developing the same, 
the Pioneer Mining Company had expended probably |250,000, — per- 
haps more. Cbapman bad borne the greater part of the expense of 
developing the mine. He tben, August, 1878, owned three-fourths 
of the stock of the company. Baker was fully aware of Chapman's 
neavy investments in the mine, and their personal relations were 
liarmonious; and both were anxious to save themselves from loss, 
and to aid each other. On, the twelfth day of August, 1878, Baker 
commenced a suit to foreclose Contract A. Titus testifies tbat he 
had the subject of bringing this suit under considération for some 
months before it was brought; tbat be had a good deal of anxiety 
about it, and especially as to wbetber or not the suit could be niain- 
tained; and tbat be had no kuowledge tbat it would not be defended. 
Such anxiety would be very natural on bis part, considering the cou- 
tract, and the judgment sought and obtained. The suit was brought, 
vv'as not defended, and judgment for $102,610 obtained, with interest 
at 7 per cent, per annum, and the same adjudged to be a lien on the 
mine, sale ordered, and a personal judgment decreed against the com- 
pany for any deliciency arising on sale of the property. Prior to the 
commencement of this suit, John C. Hall had been the attorney of 
Cbapman in sundry matters, not conneeted witb this suit. At his re- 
quest. Hall prepared the original draught of Contract B for Cbapman. 
It was submitted to Titus, as Baker's attorney, for examination and 
correction, if desired. Titus examined it, ehanged it in several re- 
spects, and it was returned to Hall for engrossment, as corrected by 
Titus. It was so engrossed, as cbanged and amended by Titus, and 
as it now appears in the complaint. In the original draught, Hall, 
under a misapprebension, recited the fact tbat Baker had obtained a 
judgment, etc. As amended by Titus, it reads as we bave it in the 
complaint : tbat Baker bas a claim, etc., and is about to obtain judg- 
ment, etc. 

In bis direct examination, Titus is positive that this contract was 
not executed until after he had obtained this judgment for Baker, 
August 26, 1878, and tbat be would not bave permitted Baker to ex- 
écute the same as it now appears in the complaint, because it would 
bave contained a false récital, to-wit, that he was "about to obtain a 
judgment," when in fact he bad already obtained the judgment. But 
on eross-examination he admits that some of the changes suggested 
by him, as tbey appear on the slip now attached to the draught of tbis 
contract, are in bis own bandwriting, and, as before stated, tbis con- 
tract is set out in the complaint as it was corrected by Titus. I do 
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not think that he wrote any "false récital" to be engrossed into the 
contraet. He, as Baker's attorney, "wrote or suggested the récital 
that Baker "was about to obtain judgment," etc., and this would clearly 
hâve been false were not the contraet to hâve been exeeuted prior to 
the date of obtaining the judgment for Baker. If the contraet was not 
intended to be, and was not in faet, exeeuted by Baker until October 
SO, 1878, nearly three months from the time it was first draughted, it 
is certain that Titus then permitted him to sign it, containing a false 
récital of an important matter, and that Titus knew that such reeitàl 
was false. Now I do not think that Titus did any such thing. Six 
years had elapsed from the date of that contraet to the time when 
his testimony thereon was taken. I think he was mistaken in bis 
recolleetion of the matter. August 9th, Hall charges Chapmau $50 for 
drawing this contraet, and saw it no more thereafter. His account- 
book, containing this charge, was submitted to and examined by the 
court. The entry seems to be regular in ail respects, and above sus- 
picion. The testimony of Titus and Chapman as to the date of exé- 
cution oî this contraet is conflicting. I cannot but think that, con- 
sidering the deep interest which Chapman had in this matter, his 
recolleetion is the elearest and most accurate. From ail of the tes- 
timony, I hâve little, if any, doubt that this contraet was exeeuted 
prior to August 13, 1878, the date of the commencement of Baker's 
suit on Contraet A. But, whatever the faet may be on this point, it 
is morally certain that Baker and Chapman had a perfeet understand- 
ing and agreement as to Baker's suit, and that no défense thereto 
would be made by the Pioneer Mining Company. Chapman's in- 
vestment and interest in the mine at that time was nearly equal to, 
and perhaps greater than, the amount due Baker under Contraet A. 
They wanted further time to make the money from the mine to pay 
thèse judgments and other debts, if possible. They had a common 
interest in the property, and they labored for a common object and 
resuit. If, as alleged in the answer, Contraet B was never exeeuted, 
it is most singular that Baker and Chapman, by mère accident and 
unwittingly, should bave carried it into full and complète effect, of 
which there is no dispute, and should also hâve so fully embodied 
many of its important provisions into the contraet of December 20th, 
following. Thèse things could not hâve occurred by accident or 
chance; they did not so occur in this case. 

I may bave given this contraet greater attention than its merits 
demand, as it is supplemented by the contraet of November 1, 1878, 
(Defendant's Exhibit 9,) and is finally merged in the agreement of 
December 20th, following; I cannot think that thèse parties exeeuted 
Contraet B on the thirtieth of October, and only two days thereafter 
exeeuted the contraet of November 1, (Defendant's Exhibit 9.) On 
the twelfth, of October, 1878, Baker entered into the contraet with 
Baird and the California Powder Works, set out in the complaint. 
The objecta of that contraet are apparent. It gave precedence to the 
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jtfdgment of the Bank of La Porte, then held by Baird, and to tbe 
judgment held by the California Powder Works. Sheriff's sales were 
to be made on those judgments, and also upon the Baker judgment; 
the légal title to the mine was to vest ultimately in Baker, and he waa 
given 30 months from the date of obtaining title within which to pay 
off the two first-named judgments. Thèse sheriff's sales -were made 
accordingly, Baird bidding in the mine for the amount due on the 
first two judgments, and Baker bidding it in at $60,000, on sheriff's 
sale a few days thereafter on his judgment. The sheriff's costs and 
commissions on the Baker sale amounted to about $3,000. Tbis 
sum Baker could not conveniently raise, and he settled with the sheriff 
for his costs, waived the sale, and took no certificate of sale from the 
sheriff on his judgment. This led to a modification of this contraet, 
executed October 25th, as appears in the complaint. By this modi- 
fication Baker was to assign his judgment to Baird, and the title was 
♦o be placed in Titus, who was to join with Baker in a mortgage on 
the mine to secure the payment of Baker's note for the amount due 
the California Powder Works, payable 30 months from date. Thèse 
contracts were carried into efîect when the title became vested in Ti- 
tus, in April, 1879. 

When Baker's note became due he was unable to pay it, and he 
naturally went to Chapman for aid. Chapman then advanced |10,- 
000 of his own money, paid it on Baker's note, and obtained an ex- 
tension of one year on the balance. When this extension of time 
had expired, Baker was still unable to make any payment upon his 
note. He then, with the written consent of Chapman, mortgaged 
the mine to Morgan & Donahue, and Chapman took the money so 
obtained and paid the balance due the California Powder Works. 
There was a surplus of some $1,400 in Chapman's hands of the 
money received from Morgan & Donahue, after paying the balance 
due the California Powder Works. This surplus Chapman retained, 
to apply on his advance of $10,000, which is ail that hasbeen repaid 
to him on said advance. 

After the clean-up of the mine for the season of 1883, Baker paid 
Morgan and Donahue the amount borrowed from them. It is insisted 
by defendant's attorneys that this Baker judgment was and is wholly 
void, and was of no advantage to Baker. I shall not discuss this 
point. It is sufficient that it served its purpose; and that it did 
prove advantageous to Baker, and Chapman and Sayre, there can be 
question. Its ultimate resuit was to gain for them, by means of the 
contraet of October 12, 1878, more than three years' time within which 
to pay off the amounts due the California Powder Works, during which 
time Baker had the continuous and undisturbed possession of the 
mine; and the holders of the eight or ten thousand dollars of claims 
and demands against the Pioneer Mining Company, probably seeing 
no hope of realizing on their claims, forebore pressing the same against 
the Company, with the exception of Ah Leen, mentioned in the com- 
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plaint. Bâter states that he promised to pay this floatîng indebted- 
ness, but bas not done so. It is évident that Baker and his attorney, 
Mr. Titus, did not consider the judgment as void, nor did Chapman so 
consider it. Mr. Greathouse, the attorney for the California Powder 
Works at the time this judgment was rendered, had no doubt that it 
was coUusively obtained. And he so charged Baker and Chapman, 
who appear not to hâve admitted the charge and yet not to hâve de- 
nied it. Chapman, however, insisted that no wrong was intended ; 
that the California Powder Works would be fully paid ; that he had 
made arrangements with Baker to that end. Chapman was the man 
to whom Greathouse principally looked for payment of thèse demands. 
He had guarantied their payment. Mr. Greathouse saysthat finally 
he conaented to make the claims out of the property, and the con- 
traet of October 12th was accordingly executed. Chapman 's active 
controUing influence and agency in procuring the exécution of this 
eontract cannot be doubted. The testimony of Mr. Greathouse puts 
this beyond question, and need not be reviewed. And the same is 
true of the eontract made October 25th, modifying the one of Octo- 
ber 12th. 

Greathouse says that Baker and Chapman both asked him to per- 
mit the substitution of Titus in place of Baker, as the person to whom 
Baird should deed the mine, and that he consented thereto. Titus 
confirms this in his testimony. He says that Baker and Chapman 
both came to him and asked him to consent that the property be 
deeded to him by Baird, and that he so consented ; that he did not 
remember that they assigned any reason, beyond their wish, for the 
change. It is needless now to inquire what that reason was. Baker 
and Chapman difïer in their testimony on this point. March 26, 1880, 
Baker, in a letter to Chapman, says, "I would hâve held the deed my- 
self if allowed." Again, on the twenty-seventh of the same month, 
he writes Chapman: "You must not forget that your objections, and 
fear to trust me to carry out this programme, produced the necessity 
to put it, the légal title to the mine, in other hands, where we could 
not control the situation." The controUing agencr of Chapman in ail 
thèse matters is too apparent to be denied. The eontract of Novem- 
ber 1, 1878, (Defendant's Exhibit 9,) executed by Baker and Chapman, 
followed. It is a supplément to Contract B, having the same gênerai 
purpose and object, and is merged in the final contract of December 
20th. On November Ist was executed the lease giving Baker posses- 
sion of the mine for six months thereafter. On December 20, 1878, was 
executed the contract, called in the complaint the final or mortgage 
contract. Its object is apparent. It was to secure to Baker the pay- 
ment of the sums therein mentioned and provided for, in the manner 
and within the time therein specified, and when this was accomplished 
to surrender the mine to its lawful owners. This and the other con- 
tracts set forth in the complaint had this one purpose. AU tended 
to the same resuit. They dealt only with the property of the Pioneer 
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Mining Company, — could act on nothing else ; sought only to dis- 
charge its debts and obligations as therein provided; were executed 
by Baker with Chapman, and with Chapman and Bayre, becauSe tliey 
were the trustées of that company, and because Baker knew them to 
be such trustées; because he knew they owned nearly ail of the stock 
of that company, and had alwaya been the sole managers of its af- 
fairs. And from the dates of the several contracts to June, 1883, 
they were treated, considered, and acted upon by ail parties thereto 
as the contracts of that company for its use and beuefit, and not as 
the individual contracts merely of Chapman, or Chapman and Sayre. 
If this be not so, how has it oceurred that Baker bas had the undis- 
turbed possession of this mine from November 1, 1878, to July 1, 
1883 ? His only formai lease with the Pioneer Mining Company gave 
him possession of the mine for six months only, from November 1, 
1878. Did he continue in possession under that lease, or under tlie 
contract of December 20th ? If under the latter, then clearly it was 
treated and considered by ail parties thereto as the contract of the 
company. The lease provided nothing about Baker's keeping aoca- 
rate accounts of his expenses upon and receipts from the mine, and 
rendering such accounts to Chapman and Sayre. The contract of De- 
cember 20thdid so provide, and Baker, in his answer, allèges that^he 
always has kept such accounts, and rendered them to Chapman and 
Sayre. 

In view of the facts clearly established by the testimony, I cannot 
but hold that thèse sheriff's sales set out in the complaint, had and 
brought about as they were, and this final contract of December 20th, 
1878, were and are in effect a mortgage — no more and no less — for 
the purposes set out in that contract. It will be conceded that a 
mortgage may be created in many ways. We are to consider, not so 
much the means used to that end, as we are to consider the légal 
effect, — the purpose and intention of the parties in the use of those 
means. 

Equity often looks beyond the mère written instrument, hears pa- 
roi évidence in regard to the same, not to contradict or vary its terms, 
but to raise an equity superior to it, and to give it effect according to 
the true intent and purpose of the parties. And a mortgage may be 
created as well without as with an accompanying personal obligation 
of the mortgagor to pay the debt secured, or attempted to be secured, 
thereby. In the one case the property alone is charged with the lien, 
— is looked to solely by the mortgagee out of which to make his lien; 
in the other, he has the additional security of the personal obligation 
of the mortgagor. A debt chargeable only against certain property 
is, in effect, simply a debt with limited means of satisfaction or en- 
forcement ; the value of the property charged with the indebtedness is 
the measure of the security afforded. And this is exactly the secu- 
rity taken by Baker in 1874, when he sold this mine for the balance 
of the purchase money, $125,000. This arrangement was then sat- 
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isf actory to Baker, — was Ms voluntary contract, — and neither reason 
nor authority is suggested why this agreement is not légal and bind- 
ing upon the parties thereto, and upon the property impressed with 
that lien. This agreement could hâve been acknowledged and recorded 
and made notice to ail persons dealing with that property. It is év- 
ident that the stockholders of the Pioneer Mining Company did not 
wish to subject themselves to the possible personal liability of paying 
the whole purchase price of the mine, should it prove to be of little or 
no value. And this security was still acceptable to Baker, and by 
him accepted in Contract A. This arrangement was manifestly in- 
tended to give eaoh party an opportunity of getting ont of the mine 
the large amount of money which they respectively had invested in 
it; giving Baker the préférence, and to Chapman and Sayre, or, which 
is substantially the same thing, the Pioneer Mining Company, the 
benefit of any surplus, and the mine itself, after the payment of Ba- 
ker's elaim against the mine. 

It is urged by défendant that there is no valuable considération for 
any of thèse contracts, and especially for the final contract of Decem- 
ber 20, 1878. I cannot agrée with counael in this view. It may 
not be so important to inquire into the considération of the contracts 
preceding the final contract of December 20th, as the others are 
merged therein. But I think, on examination of ail of the contracts, 
we shall not fail to find them based on good and valuable considéra- 
tions. 

At the date of Contract A the Pioneer Mining Company had sus- 
pended work on the mine. Its outlays had been large, the returns 
small. It was under no obligation to go on forever, spending large 
sums of money upon the mine, with no returns. Baker held his claim 
against the mine for $125,000, payable from the proceeds thereof. 
• If the mine could not be made to pay this amount, Baker's only rem- 
edy was upon his contract. Hence the Contract A. Baker surren- 
dered his stock in the company, reduced his claim to $100,000, pay- 
able as before, and he and the company surrendered ail liabilities 
and obligations held by the one against the other, and the company 
promised to résume work on the mine. It did so, but probably not 
as effeetively as was expected when the contract was executed. The 
complaint allèges that the company expended more than $120,000 
on the mine after the date of that contract. I am not able, from the 
testimony, to say what that amount was, but it was many thousands 
of dollars. 

AU of this, to a certain extent, inured to Baker's benefit. I can- 
not think there was lack of valuable considération from either party 
in this contract. And this remark applies also to Contract B, and 
the contract of November Ist, (Defendant's Exhibit 9.) It can hardly 
be claimed that the contract of December 20, 1878, is without a val- 
uable considération. Without specifying others, it will be suË&cient 
to observe that it gave Baker continuons possession of the mine for 
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fonr years, a thîng he greally desîred, and the rîght to work it as lie 
saw fit; and this has resulted, as he admits in his answer, in a clear 
profit to him of $47,000 above ail expenses. It is true that he has done 
this. by making at times large advances; but this is what he con- 
templated, and knew he must do, when the contract was made. It 
has not been any the less valuable to him on this account, — the ad- 
vances hâve been repaid, — and it is not denied that Baker has been in 
possession of this mine ail this time under this contract, or certainly 
since the expiration of thelease of November 1, 1878, for six months. 
Its want of mutuality ia hardly apparent, and wonld hâve fouud lit- 
tle support had Chapman and Sayre attempted to dispossess Baker 
of the mine without first complying with the terms of that contract. 
It is only by complying with those terms that plaintiff seeks to estab- 
lish a right of action in this case. It may be further observed that 
by this contract Baker was to be paid interest on ail of his advances 
at the rate of 1 per cent, per month. I am not certain, and do not 
now décide, whether or not, under this contract, this rate of interest 
is to apply to his judgment of $102,610. If it does, it is an advan- 
tage to him of more than $5,000 per annum, as fais judgment drew 
only 7 per cent, per annum. 

Baker testifies, in effect, that his understanding is that his judg- 
ment draws interest under the contract at the increased rate, and 
he Bo eomputes interest thereon in a partial statement of his account 
rendered to Sayre, (Plaintiff's Exhibit N.) If, however, this judg- 
ment is void, as insisted by defendaut's counsel, it, of course, can 
draw no interest. And the same considération extends, in a meas- 
ure, to the agreement of December 16, 18S2, extending this contract 
of December 20, 1878. Possession of the mine was to continue in 
Baker. This extension was granted for one of two purposes: either 
to be carried out in good faith by ail parties thereto, or it was designed * 
as a trap, a device, by which Chapman and Sayre, or the Pioneer Min- 
ing Company, should be induced unwittingly to allow the time for 
rédemption to expire without offering to perform on their or its part. 
Nothing in the record supports the suggestion that thelatter was the 
purpoae of its exécution; but were it fuUy established that such was 
its purpose, it would receive no countenance from the court; and no 
lâches hâve arisen thereby, on the part of plaintiff, that would pre- 
clude recovery on that ground. 

It is asserted and maintained with great earnestness that Baker 
now holds an absolute, indefeasible title to this mine, by virtue of the 
sheriff's sales on the judgments mentioned, free and clear of ail equi- 
ties arising from this contract of December 30, 1878; that in pro- 
curing such title he acted independently of, àt arms-length, and ad- 
versely to, Chapman and Sayre, and ail parties interested in the Pio- 
neer- mine. I must say that this assertion is tiot supported bya line 
or Word of tèstimony in the case. The sales were made nearly as 
outlined in Contract B, and exactly as provided' in the contract of Oc- 
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tober 12, 1878, execnted by Baker, Baird, and the California Powder 
Works. This contract, as I hâve held, and as is abundantly shown 
by the testimony, was proeured mainly by Chapman's influence, effort, 
and solicitation. His personal investmeut in the mine was then 
equal to, or greater than, the amount then due Baker. It is rather 
a play upon terms than a statement of fact to say that the debt of 
the Pioneer Mining Company to the California Powder Works was 
paid by means of thèse exécution sales made by the California Pow- 
der Works. Those sales were merely a means to an end. The Cali- 
fornia Powder Works did not want the mine, and it agreed by this 
contract of October 12, 1878, to aequire and transfer the title thereto 
for a spécifie purpose only. Its demand was not paid until years 
after it aoquired and transferred this title, as I hâve already shown. 
The légal title to the mine passed to Titus about April 29, 1879, 
and was held by him until September 15, 1882, when he deeded the 
property to Baker, subject to certain mortgages, and subject to the 
rights of Chapman and Sayre, as set forth in the complaint. There 
can be no doubt, under the évidence, as to the perfect understanding 
and agreement of ail of tbese men — Baker, Chapman, Sayre, and Ti- 
tus — as to their rights in this property, under thèse sales, and the con- 
tract of December 20th. And there is no disagreement among them 
on this point. Titus held the title to the property as the trustée of 
.both parties, He testifies that hé understood that he hadfull power 
to sell the mine, but that he would not hâve sold it at any price with- 
out the consent of Baker and Chapman. Titus had long been the 
confidential attorney of Baker. He had also been the attorney for 
Chapman in some matters. Both reposed confidence in him. He 
drew this contract of December 20th, and the one of November Ist, 
and had carefully examined and amended Contract B before its exé- 
cution. He knew ail about the contract of October 12th, between 
Baker and Baird and the California Powder Works, knew its object 
and purpose, and had joined with Baker in the mortgage to secure 
Baker's note to the powder works. And he seems to hâve executed 
his trust honestly and faithfully. While Titus held this title, he and 
Baker and Chapman were ail trying to effect a sale of the mine. Ti- 
tus received two or more offers for the mine. Thèse ofïers he re- 
ported to Baker and Chapman for their approval. When requested 
by Baker and Chapman he transferred the title to Baker, subject to 
the conditions mentioned, and Baker voluntarily so accepted it. His 
testimony on ail of thèse matters is clear. The title passed to Ba- 
ker, not as a purchaser, nor by opération of law, but simply at the 
request of Baker and Chapman to carry ont their wishes and purpose 
in regard to the mine. Baker testifies that he always intended to 
carry out faithfully the contract of December 20th; that he ne ver 
sought to avoid it. And his correspondence with Chapman and 
Sayre from 1878 to 1883, in évidence, is to the same effect. On 
March 26, 18S0, Baker writes to Chapman: "You know how the title 
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came to be put in Titas' hands. I hâve made no definite arrangement 
with him." In the same letter, referring to certain services rendered 
by Titus in regard to the property, which Baker deemed advantageous, 
he says : "Ail of which was of as mue h to your advantage as mine 
in saving the property. * * * j h^ve repeatedly urged upon you 
to make a definite arrangement with him, [Titus,] as it belonged more 
to you than to me to do it, as a certain amount of the proceeds of a 
sale cornes to me and the balance to yourself and Sayre, as Titus 
fuUy understands. * * * j leave it between you to settle as you 
can. Iwould bave held the title myself, if allowed; then ail would 
bave been easy." He urges Chapman to accept an offer of $450,000 
for the mine, and says, "I leave it in your hands." The foUowing 
day, Mardi 27th, he again writes Chapman: "With regard to what 
the Pioneer could be sold for at the very lowest, I can only say the 
matter rests wholly with you. I bave made the last réduction on my 
claim that I ever shall, and the final contract defines what I am to 
hâve out of the property; whatever more is got out of it I freely yield 
as the contract spécifies. * * * You must not forget that your 
objections and fear to trust me to carry out this programme produced 
the necessity to put it [the title] in otber hands, where we could not 
control the situation, and therefore, if loss comes from it, you are 
the one on whom that loss justly falls and not on me." On Septem- 
ber 24, 1882, after the title had passed from Titus to himself, Baker 
writes to Sayre: "I am now able to report that I hold the deed to 
the property, as contemplated in our original contract of rédemp- 
tion." November 25, 1882, he writes 8ayre asking him to join in a 
bond, executed by himself and Chapman, to seli the mine for $400,- 
000, and says: "If we do not sell thi§ mine I would rather hâve my 
ïnoney in sight than the mine clear of ail incumbrances, with the 
risks which attend it. Hence I say I will never clear up the mine 
again without I do it for myself, and at the end of this extension I 
must hâve my money or be the sole ownerof the mine, untrammeled 
by any rédemption contracts." 

There are many letters in évidence from Baker to thèse parties, 
and ail to the same effect on this matter. His answer allèges that 
annually, after each clean-up, prior to June 23, 1883, he rendered to 
Chapman and Sayre a full, true, and correct statement of the amount 
and value of sueh clean-up, and of ail proceeds and receipts from said 
mine, and of his disbursements in opening, developing, and working 
the same. He was under no obligation to do thèse except by that con- 
tract. Every act of Baker, in ail this business, from the date of this 
contract of December 20, 1878, to the twenty-third of June, 1883, 
showB that he considered the contract to be in full force, and that he 
did not hold the title to the mine freed from its obligations. And his 
testimony is to the same effect. I cannot, therefore, give any weight 
to this assertion, now set up, as to Baker's title to the mine; that 
he holds it free and clear from the equities arising from the contracts 
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set forth in the complaînt, and especially the contract of December 
20, 1878. The assertion is not true, in fact, unless the testimony of 
every witness on this point is false. 

It is further insisted that Baker gave the full market value of this 
property in the amount for which it was bid in ou the exécution 
sales made by the California Powder Works. And this is urged as 
évidence that the sales were, and were intended to be, absolute, with 
no resulting trust in favor of Chapman and Sayre, or the Pioneer 
Mining Company. We hâve shown, from the testimony, how thèse 
sales came to be made. I eannot but think that th'is inquiry is some- 
what irrelevant. But the fact is shown, by every witness examined 
on this point, that this mine at that time had no market value, in 
the usual acceptation of that term. It was simply bid in for the 
amount of those judgments, interest, and costs. Baker testities that 
he thinks its fair value at that date was about $25,000 or $30,000. 
And yet, a day or two thereafter, he bids, on his own exécution sale, 
$60,000 more for the mine, when clearly it had not enhanced $1 in 
value. This seems ineonsistent, The évidence submitted on this 
point, if it proves anything, proves too mueh. Some of the witnesses 
testify that they would not give four bits for the mine, while the ag- 
gregate of Baker's bids for it were nearly $90,000. And we are to 
remember that Baker did not pay the amouut for which the mine was 
struck off on the first exécution sales, Chapman paid the first $10,000, 
which was paid thereon in Beptember, 1881, and t|ie balance was not 
really paid until it was paid from the clean-up or the mine for the 
season of 1883, as testified to by Baker. Whatever may hâve been 
the opinion of varions persons as to the real or spéculative value of 
the mine in October, 1878, it is clear that Baker, and Chapman and 
Sayre, ail considered it to be of great value, far beyond $25,000 or 
$30,000. In 1880 Baker urges Chapman to consent to a sale of the 
property at $450,000. In 1882 Baker asks Sayre, by letter, to join 
with himself and Chapman in a bond to sell the mine for $400,000. 
While Titus held the title to the mine, from April, 1879, to Septem- 
ber, 1882, he, Baker, Chapman, and Sayre were ail trying to effect a 
sale. Titus seems to hâve had at least two offers for the property: 
one at about three hundred or three hundred and fifty thousand dol- 
lars, and the other at a larger sum. I eannot but think that Baker, 
Chapman, and Sayre were the best judges of the value of that mine, 
and their judgment in this respect is best shown by their actions rel- 
ative to its sale, and the price asked therefor. But in this case it 
makes no différence if Baker's purchase on the exécution sales was 
at the then full value of the mine; the whole transaction was still in 
effect only a mortgage. In cases of doubt whethera transaction was 
a conditional sale or a mortgage, equity will hold it to be a mortgage. 
By so doing, the rigbts of each party are preserved; the mortgagor is 
permitted, upon fulfillment of his contract, to save his property, and 
the mortgagee receives his just dues, and is entitled to no more. 
v.23r,no.6— 18 
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We pass to the alleged tender made by Chapmaii, in oompliance 
"«rith this final contract of December 20, 1878. Prior to June, 1883, 
tbere had been correspondence between thèse parties, and especially 
between Baker and Sayre, in référence to the rédemption of the mine, 
the amount required therefor, etc. About June 19, 1883, Chapman 
applied to Baker for a further extension of time to redeem under the 
contract of December 20th. He wished it extended until after the 
clean-up of the mine for that year. This would give Baker the ben- 
efit of that season's products, then supposed to be large, and, as shown 
by Baker, was in exeess of $87,000. This request Baker refused, 
and he then informed Chapman that rédemption must be made by 
June 22d, or the right to redeem would cease on that date. Baker 
then thought that the extension of time on this contract of December 
20, 1878, made December 16, 1882, expired June 22, instead of July 
1, 1883. Chapman then made arrangements by which he was to ob- 
tain $100,000, and whatever more might be required, with which to 
redeem the property. On the twenty-eighth of June, foUowing, Chap- 
man applied to Baker for a statement of bis accounts, and to know 
the amount required for rédemption. He had, prior to this, written 
Baker to bave such accounts prepared, 

This statement Baker did not and could not furnish. His books 
were not there, at the mine, when the request was made, and he 
States in his testimony that he had not made up his accounts since 
October, 1882. The bills were not in, and expenses not known. It 
is évident from the testimony, and chiefly that of Baker, that Baker 
couid not hâve furnished a true or correct statement of his accounts, 
or the amount justly due him on July 1, 1883, if he had wanted to 
do so, and it is equally évident that he did not want to do so. He 
then thought the time for rédemption had expired, and, as he states, 
he "stoodupon his légal rights." By his neglect to bave his accounts 
ready he put it out of the power of Chapman and Sayre to comply 
with the exact terms of the contract. It was not their fault that they 
did not know what amount to tender Baker on the first of July, 1883, 
in rédemption of the property. Chapman had prepared the means, 
in good faith, with which to redeem, but Baker could not tell him the 
amount required. It is true that Chapman did not then bave the 
money with him to make an actual tender of a defînite sum, but if he 
had produced an unlimited sum it would in no way hâve aided the 
matter. Neither he nor Baker could tell the amount due the latter. 
I consider that there was a substantial compliance with the contract 
in this respect on the part of Chapman and Sayre, as Chapman's pur- 
pose was to pay the fuU amount due Baker under the. contract. Ba- 
ker's refusai to allow rédemption was based solely upon the faot, as 
he understood it, that the time for rédemption under the contract of 
December 20, 1878, and the extension thereof, had then expired. He 
did not object that no tender of the amount due under the contract 
had been made. He stood upon his légal rights, independently of 
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any tender. It may further be observed that, considering this whole 
transaction as a mortgage, as I do, a tender upon the exact day was 
not strictly necessary to préserve the right of the parties under that 
con tract. The right of a mortgagee to redeem is not limited to a 
strict performance on his part upon tiie very day bis mortgage be- 
comes due. 

I hâve thus endeavored to review this case upon its merits, as 
established by the testimony. It is seldom that a bill, in a contested 
case, is se fully sustained by the évidence. I am aware that Chap- 
man and Sayre commenced a suit June 29, 1883, on this contract, 
seeking its enforcement. Whether or not that suit was well or ill 
advised I am not called upon to say. This, however, is true, under 
the évidence in this case : that if they had recovered in that suit in 
their own names, it would hâve inured to the use and benefît of 
the Pioneer Mining Company. A recovery therein would not hâve 
changed the facts established in this case,nor would it hâve precluded 
the Pioneer Mining Company from asserting its rights. It is of little 
moment to Baker what party, as plaintif, holds the equity of rédemp- 
tion under that contract of December 20, 1878, since his rights there- 
under will be fully protected, and performance decreed and executed, 
before he will be called upon to convey the property. The court has 
determined, in this suit, that plaiptiff now holds that equity of ré- 
demption, and may enforce it agaiust the défendant. Hadley and 
Brown also commenced a suit upon this contract, in July, 1883, 
charging fraud in its exécution. Both of thèse suits were dismissed 
by the parties who brought them, and were ne ver heard upon their 
merits. They hâve but little bearing in this -case, which is heard 
upon the issues raised by the pleadings, and must be decided upon 
the facts established by the testimony, and the law applicable thereto. 

I do not deem it necessary to discuss at length the doctrine of 
mortgages as applied to this case. Thèse contracts were made under 
the Code of California, and aresubject to its provisions. And this 
court, in carrying the contracts into efïect, will be guided by the dé- 
cisions of the suprême court of California in construing the provis- 
ions of the Code applicable thereto. Under the Code of California, 
and under the generally recognized doctrine of mortgages, this trans- 
action, as a whole, can only be deemed a mortgage. It is of little 
conséquence whether we consider Baker as a mortgagee, in possession 
by consent, or as a trustée, holding the title to this mine in trust. 
When the conditions upon which he holds that trust are fully com- 
plied with, he may, at any time, be called upon to surrender that 
trust. 

I deeply regret the necessity which compelled the bringing of this 
suit. It is most unfortunate that thèse parties, after years of hearty 
co-operation, constant courage, struggle, and labor, involving great 
expenditures of money, and at the last moment, when their long-de- 
ferréd hopes were almost realized, should hâve corne to this painful 
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and costly disagreement, and so hâve thwarted tlieîr common under- 
standing and enterprise. I cannot but think that it never would hâve 
80 happened had not Baker become so erroneously impressed with the 
idea that the extension of the contract of December 20, 1878, expired 
June 22, instead of July 1, 18^3. He testifies, over and over again, 
that it waa always his intention and purpose at ail times faithfuUy to 
carry eut that contract, and his every act done under it confirms his 
testimony in this respect. I find the following numbered allégations 
of the cotnplaint, as numbered therein, sustained by the testimony 
Bubmitted, to-wit: Nos. 1 and following to and including No. 16, 
with the exception of the last sentence thereof, in the words, "but the 
mortgage to Messrs. Morgan & Donahue still remains unpaid, and a 
lien upon the mine." Baker testifies that he bas paid this mortgage. 
Also, Nos. 17 and following to and including No. 22. The allégations 
in subdivision 23 as to Baker's secretly retorting amalgam, and his 
insolvency, are not sustained. His possession of the mine and work- 
ing the same are conceded. 

Let a preliminary deeree be entered in favor of plaintiff, if desired, 
in accordance with this opinion, and the case be referred to the stand- 
ing master in chancery of this court to take an account between the 
parties and report the same to the court. 



Leolanohb Batteby Co. V. Western Eleotrio Go. 

{Circuit Court, S. D. New York. March 27, 1885.) 

1. Tkadb-Maek — NÀME op New Article — Right to Use of. 

When an article is made that was theretofore unknown, it must be chrls- 
tened with a name by which it caa be reoognized and dealt in ; and the name 
thus given to it becomes public property, and ail who deal in the article hâve 
ihe right to designate it by the name by which alone it is recognizable. 

2. Bame — Name, when not a Trade-Mark. 

A name alone is not a trade-mark when it is applied to designate, not the 
article of aparticular maker or seller, but the kind or description of thing sold. 

3. Same — Imitation of Labels— Injunction. 

Although the name applied by a complainant to his goods may not afford 
protection as a trade-mark, where others are guilty of imitating the labels used 
by him in making sales thereof, they will be enjoined. 

In Equity. 

Dickerson de Dîckerson, for complainants. 

Geo. P. Barton, for défendant. 

Wallaoe, J. The complainants cannot maintain their claim to 
the exclusive right to use either the word "Disque" or "Pile-Leclanche" 
as a trade-mark, when applied to the batteries manufaotured and sold 
by them. As owners of the right to manufacture and sell the Le- 
clanche batteries until the expiration of the patent granted to the 
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assignée of Leclanche, they hâve been accustomed to use the word 
"Disque" on tlae labels pasted on the glass jar which forma part of the 
battery, and the word "Pile-Leclanche" blown in the glass. Neither 
of thèse words are arbitrary names selected to dénote the article as 
the production of a particular proprietor. They are appropriate, and 
are intended to indicate that the batteries are of a specified form, 
and are made according to the patent of Leclanche. "Disque" de- 
scribes the form of the battery, and is used to distinguish it from tlie 
prism and other forms of porous-cup batteries. "Pile" is synony- 
mous with battery, and "Pile-Leclanche" is the désignation in French 
of Leclanche's battery. 

When an article is made that was theretofore unknown, it must be 
christened with a name by which it can be recognized and dealt in; 
and the name thus given to it becomes public property, and ail who 
deal in the article hâve the rigbt to designate it by the name by which 
alone it is recognizable. Hostetter v. Fries, 17 Fed. Rep. 620 ; Singer 
Manuf'g Co. v. Stanage, 6 Fëd. Eep. 279. As soon as Leclanche 
invented his battery in France, it was necessarily given the name 
"Pile-Leclanche," and that name could never again be appropriated 
exclusively as a trade-mark even by the inventor himself. 

A name alone is not a trade-mark, when it is applied to designate, 
not the article of a particular maker or seller, but the kind or descrip- 
tion of thing which is being sold. Singer Manuf'g Co. v. Loog, 15 
Beporter, 538; Wheeler é Wilson Manuf'g Co. v. Shakespear, 39 Law 
J.Ch. 36; Young v. Macrae, 9 Jur. (N. S.) 322; Canal Go. v. Clark, 
13 Wall. 311. 

The défendants hâve imitated the label of the complainant to the 
minutest détails, except the signature at the bottom. The complain- 
ant is entitled to protection against the unlawful compétition in trade 
thus engendered by the simulation of its label ; and upon this ground 
a decree is ordered in its favor. 

See Wilcox & Qihhs Sewinn Machine Co. v. The Gibhens Frame, 17 Fed. 
llEP. 623; Burton v. Stration, 12 Fjeû. Eep. 696, and note, 704, and 8haw 
8tocking Co. v. MacTt, Id. 707, and note, 717. — [Ed. 
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Eandolph ». QuiDNicK Co. and others. 
{Oireuit Court, D. Rhode Island. March 20, 1885.) 

EVIDBINCE— COMMnNIOATIONB MaDB TO COUNSBLOR— WhEN PhiVUEOED. 

Communications made to a counselor in tlie course of his professional em- 
ployment, tiy persons other than the client or liis agents, are not privilejîed. 
The rule extends only to communications made by or on belialt' of the client. 

In Bquity. Opinion of court on request of the examiner for in- 
structions. 

W. H. Baker, for complainant. 

C. H. Parkhurst, for respondent. 

Caepbnter, J. This is a bill brought to détermine 4he title to cer- 
tain shares of the capital stock of the Quidnick Company. In the tak- 
ing of the testimony before the examiner, Richard B. Comstock, Esq., 
a counselor at law, was called as a witness by the respondent. Hav- 
ing testified that he was of counsel for the complainant from some time 
in 1879 up to about December, 1883, he was asked the following 
questions : 

" Interrogatory 3. Did you bave any interview whileyou were counsel for 
Evan Randolph with Ex-Governor Sprague, with référence to 4,022 shares of 
the capital stock of the Quidnick Company, to wliich Evan Eandolph claimed 
title? If se, please state f ully what took place at thèse Interviews, and when 
those interviews took place." 

Counsel for the complainant objected to the questions on the ground 
that it called for the disclosure of a communication which was priv- 
ileged; whereupon the witness deelined to answer unless so instructed 
by the court. Having further stated that he received into his pos- 
session a certain certificate of stock in August, 1883, the witness was 
asked as foUows : 

"Interrogatory 6. Had you, previous to the deli very of said certificate to you, 
had any interviews with Ex-Governor William Sprague, or with Benjamin 
E. Butler, his counsel, or with Andrew B. Patton, also his counsel, concern- 
ing said certificate or the transfer of said shares? If so, please stato what 
those interviews were, and where they took place." 

Counsel for the complainant objected on the same ground as be- 
fore, and the witness deelined to answer. The witness further tes- 
tified that he caused an attachment to be made on a judgment held 
by Evan Randolph against William Sprague and Amasa Sprague, 
upon funds in the hands of one Jenks, and that the information on 
which he acted in making the attachment did not corne to him from 
the complainant or from any person claiming to act for him. He 
was then asked as follows : 

" Interrogatory 13. Did said information corne to you from William Sprague 
or Amasa Sprague, or any one claiming to act for them or either of them?" 

Counsel for the complainant objected on the same ground as be- 
fore, and the witness deelined to answer. The examiner reports 
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thèse facts, and he, together with the respondent, prays the înstrao- 
tions of the court. 

The question in this matter is whether communications made to a 
counselor in the course of his professional empioyment by persons 
other than the client or his agent are privileged. I find no sufïïoient 
authority for the proposition that they are so privileged. The rule 
extends only to communications made by or on behalf of the client. 
Crosby v. Berger, 11 Paige, 377, and cases cited; Steph. Dig. Ev. art. 
116; Best, Ev. p. 567, § 581. 

Two cases are cited by the complainant in support of bis view. 
Greenough v. Gaskell, 1 Mylne & K. 98, decided by Lord Bkougham in 
1833, "does indeed appear," to use the words of Chancelier Wal- 
WOKTH, "to extend the privilège further than the previous cases would 
warrant, and beyond the principle upon which the privilège is found- 
ed." That case appears to me, however, to be contrary to the car- 
rent of décision and opinion, both before and since it was decided. 
The case of Whiting t. Barney, 30 N. Y. 330, also cited by complain- 
ant, does not appear to me to hâve any bearing on this question. 

An order will therefore be made requiring the witness to ajoawer 
the iuterrogatories. 



United States ». San Jacinto Tin Co.* 

{Cireuit Court, D. California. March 23, 1885.) 

L PuBiiic Lattds— Mbxioan Grants— Conpibmation anb Patekt. 

The confirmation and final location of a Mexican grant la conclusîve agalnat 
the United States, in the absence of fraud, and to set aside a patent the fraud 
must'be extrinsic and collatéral to the matter determiued, and not matter upon 
which the decree was rendered. 
2. Samb — Fraud — Evidence. 

The évidence to sustain charges of fraud against a number of govemment of- 
flcers must be conclusive. Evidence held inaufficient. 
S. Same — Kbview bï Co0rt. 

The courts cannot review mère errera in location of Mexican grants by the 
proper oiHcers. 

4. Bamb — United States as Bïtitor. 

When the United States enters a court as a litigant, it waives its exemption 
from légal proceedings and stands upon the same footing with private individu- 
als, and if, on a considération of ail the circumstances of the case, it be in- 
équitable to grant the relief prayed against a citizen, such relief will be re- 
fused. 

5. Samb — Laciiks ab Défense. 

Allhough, on grounds of public policy, no statuteof limitations runs against 
the United States, and no lâches in bringlng a suit can be imputed to them, 
yet the facility with which the truthcouJd originally bave been shown bythem, 
if différent from the finding made, the changea condition of the parties and the 
propertyfrom lapse of time, the difflculty from this cause of meeting ol)jections 
which might, perhaps, at the time hâve been readily explained, and thé acqui- 
sition of interests by third parties upon faith of l^e decree, — are éléments 
which will be considered by the court iu determiniag whether it be équitable 

•Afflrmed. See 8 Sup. Ct. Rep. 850. 
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to grant the relief prayed. Ail the attending circumstances of each case will 
be weighed, that no wrong be doue to the citizen, though the government be 
the suitoT against him. 

6. SaME— PaTBHT BnSTAIKED. 

As, underthe circumstances of tliiscase, it would be inéquitable to vacate the 
patent, and impossible to place the parties in statu quo, the patent should uot 
be anuulled. 

7. Samb — KiOHTS OF Btockholdbrs. 

After a great lapse of time strangers purcliasing stock in a corporation with- 
out actual notice of frauds committed before the création of the corporation, 
and to which the corporation, as suoh, was no party, afEecting title to lands 
held by the corporation, ought to be entitled to rely on the decrees of the United 
States tribunals affirming such titlus. 

In Equity. 

M. G. Cobb and G. Wiley Wells, for complainant. 

Stewart é Herrin, for défendant. 

Before Sawyer and Hoffman, JJ. 

Sawyer, J. This suit is brought by the United States, at the in- 
stance of, and upon an indemnity against costs given by, R. S. Baker, 
to accomplish in another form, in favor of the same and similar in- 
terests, the objects sought in Manning v. San Jacinto Tin Co. 7 Sawy. 
422; S. G. 9 Fed. Eep. 726. In the cases, in many respects simi- 
lar, of U. S. V. Flint, JJ. S. v. Throckmorton, and U. S. v. Carpenter, 
4 Sawy. 42, affirmed in U. S. v. Throckmorton, 98 U. S. 61 and in 
other cases, it bas been settled that the action of the proper author- 
ities of the United States in confirming and finally locating Mexican 
grants in California is conclusive, unless there was fraud in the pro- 
ceedings; and that the frauds authorizing the vacation of a patent 
must be frauds extrinsic or collatéral to the matter tried by the first 
court or other tribunal, and not frauds in the matter upon which the 
decree was rendered or patent issued. The only allégations of fraud 
upon which the United States rely to take this case out of the estab- 
lished rule, relate to the location of the grant, and are found fuUy stated 
in paragraph 13 of the bill. The charges are that at the date of the 
location of the grant Edward Conway was chief clerk in the oiEce of 
the United States surveyor gênerai of California, and performed in 
relation to the location ail the duties of the surveyor gênerai; that 
George H. Thompson was the deputy surveyor who made the survey 
and location; that R. G. Hopkins, who made a report on the subject 
for the information of the surveyor gênerai, was keeper of the archives 
in the of&ce of the surveyor gênerai; that B. G. Whiting was United 
States attorney for the district, representing the United States ; that 
Joseph S. Wilson was commissioner of the gênerai land-office at Wash- 
ington, 'und the party who approved the location as such commis- 
sioner; that they ail, at the time of the performance of their ofHcial 
duties in the premises, and at the time of the location of the grant 
and issue of the patent, owned interests in the rancho located and 
patented, the légal tii|te being held by Conway in trust for himself 
and them, and other associâtes; that Conway, actingfor the surveyor 
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gênerai, in Hs ofEcial capaciiy directed the opérations of the office, 
and in what manner the grant should be located, and that ail thèse 
officers fraudulently conspired together to locate the land, and hâve 
the location finally approved by the commissioner and the secretary 
of the interior, on lands not within the exterior limits of the grant, 
and that this was done in order to fraudulently cover certain valuable 
tin mines, and that by tins fraudaient conspiracy of government ofBi- 
cers the grant was so wrongfully located and patented wholly without 
the boundaries of the grant. If thèse charges are not satisfactorily 
proved, there is no ground upon which this bill can be sustained. 

The first peculiarity of the allégations that strikes the mind is the 
surprising and seemingly reckless charges made against so many prom- 
inent government officiais, — ail, indeed, from and including the com- 
missioner of the gênerai land-office himself at Washington down to 
the humblest ofificer who could bave possibly had anything to do with 
the matter; and some of them personally well known for many years 
to every judge in the circuit as men having unblemished réputations 
for probity and honor. The charges are carefully made on infor- 
mation and belief, and not verified by any oath, 16 years after the 
issue of the patent. But every fact and implication of a fraudulent 
character, and not -wholly consistent with honesty, entire good faith, 
and innocence, is categorically and distinetly denied in the sworn an- 
swer to the bill; and the burden of proof is thrown entirely upon the 
United States. 

In our opinion, the proof s utterly fail to establish the fraudulent com- 
bination, or any of the acts of fraud charged. The direct proofs are 
ail the other way. The uncontradicted, direct évidence is to the efïect 
that no one of the parties charged, who was in a position to commit 
the fraud, except Conway, had any interest whatever in the grant at 
the time of the survey and location of the grant, or of the issue of the 
patent. Conway had purchased the grant and owned it in his own 
right, or for parties other than the persons charged with the frauds. 
His title was on record and known, or should hâve been known, to ev- 
erybody. He called the attention of the surveyor gênerai to his in- 
terest, and, owing to the delicacy of his position, offered to resign, but 
was retained in the office. For this reason, however, he refrained 
from acting in the matter, and had nothing to do officially with the lo- 
cation. This is the direct testimony, and it is uncontradicted. 

The bill was, evidently, drawn with the décisions of the suprême 
court in similar defeated cases before the pleader, who, it would seem, 
was more solicitous to draught a bill that would be proof against a dé- 
marrer than to make it conform to the évidence under his control, to 
sustain the vital allégations of fraud. It is truethat some time after 
the issue of the patent, upon the organization of the San Jacinto Tin 
Company, the other parties named, with many other prominent citi- 
zens in California, Pennsylvania, Washington, and elsewhere, took 
stock in the corporation. But at that time there was no reason why 
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ihèy shouM not do so. The location was commenced under Surveyor 
General Beale, and completed and confirmed under Surveyor General 
Upson; some modifications having been made from time to time to 
accommodate the location to the demands of claimants of the adja- 
cent lands; every step of the location having been contested by par- 
ties having their own adverse interests to protect, and thèse parties, 
too, the predecessors in interest of the real parties in this suit. ïhe 
testimony fails to show that any of the parties charged with fraud had 
any interest in the lands before or at the time of the location and is- 
sue of the patent, except Conway, and fails to show any act of fraud 
on the part of any party alleged, while the direct testimony is to the 
contrary. Certainly, gross frauds should not be inferred alone from 
facts that are as consistent with innocence as with guilt, against a 
large number of distinguished men in high officiai positions, enjoying 
excellent réputations for honor and integrity, or regarded as estab- 
lished without the most convincing proofs. The évidence being whoUy 
insufficient to establish any of the frauds charged, the only équitable 
or available ground upon which the bill rests utterly fails. We can- 
not review any mère errors of location. Says Mr. Justice Field in U. 
S. V. Flint, 4 Sawy. 61, affirmed in 98 U. S. 61 : 

"As to the alleged error in the survey of the claim, it need only be observed 
that the whole subject of surveys upon confirmed grants, except as provided 
by the act of 1860, which did not embrace this case, was under the control of 
the land department, and was not subject to the supervision of the courts. 
Whether the survey conforma to the daim confirmed, or varies from it, is a 
matter with which tlie courts hâve nothing to do. ïhat belongs to a depart- 
ment whose action is not the subject of review of the judiciary in any case, 
however erroneous. The courts ean only examine into the correctness of a 
survey, when, in a controversy betweeu the parties, it is alleged that the 
survey made inf ringes upon the prior rights of one of them, and eau then look 
into it only so far as may be necessary to protect such rights. ïhey cannot 
order a new survey or change that already made. " 

Upon the question of fraud we state the resuit of our examination 
of the testimony without going into détails. It would be an unprofit- 
able task to discuss the vast niàss of testimony, relevant, and irrele- 
vant, in détail. But it may be well to refer to the great central fact 
upon which the other charges of fraud are based, and around which 
they are sought to be grouped, and upon which they rest for inferen- 
tial support. It is confidently assumed on the part of complainants 
that the location of the land as patented is, palpably, wholly outside 
of the exterior limits described in the original pétition, Mexican grant, 
and the decree of confirmation ; that this is so obvions that the grant 
must hâve been willfully and fraudulently located where it is. This 
is an assumption that in our judgment is wholly without justifica- 
tion in the documentary and other évidence in the case. Upon a 
careful considération of the subject we are of the opinion that the 
most that can be reasonably said against the location is that the rec- 
ord présents a fair case for an honest différence of opinion; that a 
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plausible argument can be honestly made in support of either side of 
the proposition . An erroneous location is certainly not so obvious 
as to necessarily stamp it as a fraud. The pétition filed in February, 
1846, asks a grant of land "within the limita of the known rancho of 
San Jacinto, whose gênerai desino is in the office of the secretary of 
the governor, and shows in its total extension to be coterminous with 
the ranchos of Jurupa and San Bernardino towards the north, Temec- 
ula on the south, Huapa on the weat, and San Gorgonio on the east." 

The sub-prefect reports the land as being "the remainder which 
bas been left untitled of the tract of San Jacicto Viejo and Nuevo, 
and which is coterminous with the lands expressed in the pétition, and 
is shown by the desino, which I hâve before me." And the governor, 
upon said report, grants the "surplus land in San Jacinto Viejo and 
Nuevo as shown in the gênerai desino, which appears in the foregoing." 
And in the final grant itis stated to be "that which results as a sur- 
plus in the ranchos San Jacinto Viejo and Nuevo, as shown by the 
gênerai desino of both ranchos, which appears in the expediente." The 
language of the decree of confirmation in the United States district 
court, which is controlling, is: "The lands hereby confirmed are the 
'sobrante,' or surplus, remaining within the boundaries of the tract of 
land called 'Sati Jacinto,' as the same is represented and described 
in the map of said tract oontained in the expediente of Miguel Pe- 
drorena, filed in this case and referred to in the grant, over and 
above certain lands granted to José Antonio Estudillo, and certain 
other lands granted to Miguel Pedrorena, within the aforesaid bounda- 
ries, [that is, the boundaries of the whole tract called 'San Jacinto,'] 
to the extent of eleven square leagues of land; and if the said sobrante, 
or surplus, within the said boundaries, should be less than eleven 
square leagues, then confirmation is hereby made to such less quan- 
tity." There was no juridical possession given of the grant, as the 
conntry passed to the United States before the performance of this 
act. The external boundaries were therefore left indefinite, and to 
be determined by the boundaries of the surrounding "coterminous" 
ranchos. 

There had been two prior grants ont of the tract known as "San 
Jacinto," — one called "San Jacinto Viejo," or "Old San Jacinto," and 
the other "San Jacinto Nuevo," or "New San Jacinto," — and the grant 
in question was out of the surplus, after satisfying the two former 
grants. There was a desino attached to the expediente in the new San 
Jacinto grant, prepared with spécial référence to the pétition for that 
grant, and this was referred to in the several steps in the expediente 
of the sobrante grant in question. Thisis a rough proximate sketch 
made by O'Farrell without an instrumental survey, and, like most of 
the desinos appended to the pétitions for Mexican grants, indefinite, 
but much better, more particular, and artistic than usual. This de- 
sino lias a dotted line drawn around a tract, which is also divided by 
a dotted line to represent the two tracts of old and new San Jacinto) 
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which is représentée! as bounded by the Jurupa, San Bernardino, Saa 
Gorgonio, Temecula, and Huapa ranchos. The name of each outly- 
ing rancho is located in its supposed proper place, and ail the ranchos 
together inclose the land supposed to be the whole tract known as 
San Jacinto. Any one reading the expediente and decree of confirma- 
tion, and looking at the desino, would say at once that the tract known 
as "San Jacinto," ont of which the three tracts, Old San Jacinto, New 
San Jacinto, and El Sobrante San Jacinto were to be satisfied, in- 
cluded ail the land, be it more or less, lying within the boundaries of 
the surrounding ranchos named. This was evidently the idea of the 
judge who confirmed the grant, which by the decree was to be satisfied 
out of the "surplus remaining within the boundaries of the tract of land 
called « San Jacinto;' " not out of the tract called "Old and New San 
Jacinto," but out of the whole tract including those. For the pur- 
pose of construing the grant, the pétition and ail the papers in the 
expediente must be considered together. Looking at the pétition, we 
flnd it stated that the "San Jacinto" referred to is described as lying 
between the ranchos named, and as actually shown on the "gênerai" 
desino referred to; and it is expressly stated to be shown "in its total 
extension to be coterminous with the ranchos of Jurupa and San Ber- 
nardino towards the north, Temecula on the south, Huapa on the 
west, and San Gorgonio on the east." That is to say, it is expressly 
declared that the lands out of which the grant is to be made takes up 
ail the space between those ranchos, and the sub-prefect's report states 
it to be "coterminous" with the lands expressed in the pétition and 
shown by the copy of the desino." The grant refers expressly to 
the pétition and the sub-prefect's report, and then grants the land 
"as shown in the gênerai desino." The desino is in ail thèse docu- 
ments designated as the "gênerai desino," showing that it was only 
intended to indicate in a "gênerai" way the location and extent of the 
lands out of which the grants were to be satisfied, and the gênerai 
proximate location within that tract of the lands already granted, and 
was not intended to locate it with mathematical accuraey. 

Upon looking at the desiiio it is plain to the eye that the boundary 
of this tract and of the surrounding ranchos was intended to be co- 
incident or "coterminous," as is expressly declared in the pétition and 
report. Now, if the boundaries were intended to be coïncident, or 
the tract known as San Jacinto was intended to be "coterminous" with 
the surrounding ranchos mentioned, then the sobrante rancho is clearly 
located, and properly located, upon lands within the exterior bound- 
aries of the grant. But it is claimed on the part of the United States 
that by taking the dotted Une drawn arouud the old and new San Ja- 
cinto ranchos and applying the scale at the bottom of the desino, and 
running by courses and distances, although no courses and distances 
are stated in the desino, as indicated by the rough sketch in accord- 
ance with the scale, the lands included would not extend to the bound- 
aries of the surrounding ranchos indicated, and that that line so as- 
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certaîned must be taken as the limit of the lands out of wliîch thèse 
three ranehos must be satisfied; and that this dotted line thus located 
on the ground must govern, notwithstanding the express statement 
in the expediente that thèse boundaries are to be "coterminous," and 
notwithstanding the faet that they are shown on the "gênerai desino" 
to be "coterminous." By this construction and mode of location, the 
sabrante grant is located outside the dotted Unes and of the exterior 
bounds of the grant. 

The surveyor gênerai adopted the view that the exterior boundaries 
of the grant were "coterminous" with the surrounding grants, and lo- 
cated the sabrante grant on that theory, within those boundaries. Un- 
der the practice, the grantee was entitled to sélect the location in a 
compact form anywhere within the exterior boundaries wliere it would 
not conflict with any prior grant, and in this case there is no other 
valid or confirmed prior grant with which the location confiicts.i Al- 
though, under the décisions of the suprême court of the United States 
cited, we are not called upon to détermine this question, we are by 
no means satisiied that the surveyor gênerai was not entirely coirect 
in the view he took of the case. That is the view which would nat- 
urally and at first sight strike an ordinarily intelligent porson, famii- 
iar with thèse Mexican grants, upon reading the expediente and de- 
cree of the court, and comparing them by the eye with the desino. 
Even a considérable portion, perhaps one-half, of the old San Jacinto 
rancho, as now in fact patented, is located outside the dotted Unes on 
the desino drawn, as is claimed it should be, by complainants. But 
if the location in accordance with the view of the surveyor gênerai be 
erroneous, the error certainly is not so obvions or palpable as to create 
a presumption of fraud or of a wjilfully unauthorized location, and 
however erroneous, in the absence of actual conspiracy or fraud on 
the part of the officiais taking part in the location and approval, it is 
conclusive in this case. They were the officers or tribunals appointed 
by law to détermine the location, and that détermination, under the 
décisions already cited, is final and conclusive. The location was 
contested step by step till the issue of the patent, as will be seen by 
the communication of the commission er of the gênerai land-offiee ad- 
dressed to the secretary of the interior, a copy of which is annexed to 
and made part of the answer. The survey was ordered by Surveyor 
General Beale on April 1, 1864, but in conséquence of exceptions and 
appeals it was not finally completed and approved till December 10, 
1866, after Mr. Upson succeeded to the office of surveyor gênerai. In 
August, 1866, Abel Stearns filed in the surveyor general's office objec- 
tions to the survey, and in his affidavit he sets up the same charges 
as to the interest of Hancock and Conway, and their unlawful and 
alleged fraudulent connection with the survey, as are now alleged in 
this bill as constituting the fraud and conspiracy upon which the pat- 
ent should be set aside, and the questions arising upon thèse charges 
were necessarily examined and decided by the surveyor gênerai. 
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Both the correctness of the location and the alleged frauds were 
again fuUy considered by the commissioner of the gênerai land-office; 
other évidence as to the alleged frauds having been produced before 
him. Able oounsel of the opposing parties were beard, and the loca- 
tion was fuUy confirmed by him, as appears by bis letter to the secre- 
tary of the interior of May 22, 1867, a copy of which is annexed to 
and made a part of the answer. In this letter the commissioner gives 
a full history of the case, and of bis action on it, and especially calls 
the attention of the secretary of the interior to the charges of fraud 
which are now set ont in this bill, and to the documentary évidence 
on the subject, and requests the direction of the secretary of the interior 
as to what further proceedings should be had, and as to the issue of 
the patent. After holding the matter under advisement from May 22 
iill October 29, 1867, Secretary Browning rendered bis final décision, 
afSrming the location of the grant, and ordering the patent to issue, 
as appears from the letter of the secretary of the interior to the com- 
missioner of the gênerai land-office of October 19, 1867, a copy of which 
is also annexed to and made a part of the answer. Tbus it appears 
that not only was the proper location of the grant fully considered by 
ail departments of the government having jurisdiction, but thèse very 
frauds, now set up as grounds for vacating the patent, were fully con- 
sidered and determined; and, if fraud there was, in fact, it is a fraud 
that was fully investigated in the proceeding, and adjudged, and it will 
not now authorize the caneeling of the patent. It is true that in this 
bill the surveyor gênerai and commissioner of the gênerai land-office, 
as well as ail their subordiuates, are charged by the attorney gênerai 
■with participating in the fraud; but there is no sufficient évidence to 
support the charge. It is not at q,H probable that either of those of- 
ficers, had they been guilty, would bave considered and heard and 
decided thèse very questions with respect to their associâtes in crime, 
and then bave especially called the attention of the secretary of the 
interior to the frauds, and invoked bis re-examination of the charges 
made. Neither the secretary of the interior, who investigated and 
passed upon the charges of fraud, nor the président of the United 
States, who executed the patent, is charged with being a party to the 
frauds. The secretary, at least, was not deceived, for bis attention was 
especially called to the subject by the commissioner himself, although 
one of the parties noio charged, and the secretary thereupon examined 
and decided the whole matter. ' 

We might well stop hère, but there is another ground upon which 
the bill must be dismissed. To fully présent this point will require a 
somewhat extended history of the proceedings in the case of this grant, 
and the présentation of the matter in a connected form will involve 
some répétition of matters already stated. It would, in our judgment, 
be inéquitable at this late day, considering ail the circumstances of 
this case, to vacate the patent, even if there had been some évidence 
of conspiracy and fraud on the part of the officers charged. "When 
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the United States entera a court as a litigant it waives îts exemption 
from légal proceedings and stands upon the same footing with private 
individuals, and therefore if, on a considération of ail the circum- 
stances of a given case, it be inéquitable to grant the relief prayed 
against a citizen, such relief will be refused by a court of equity though 
the United States be the suitor." U.S. v.Flint,é Sawy. 43. Said 
Mr. Justice FiBiiD, in the case cited: "Although on grounds of wise 
public policy no statute of limitations runs against the United States, 
and no lâches in bringing a suit can be imputed to them, yet the 
facility with which the truth could originally hâve been shown by 
them, if différent from the finding made ; the changea condition of the 
parties and of the property from lapse of time; the difQeulty from this 
cause of meeting objections which might perhaps at the time hâve 
been readily explained ; and the acquisition of interest by third parties 
upon faith of the decree, — are éléments which will always be considered 
by the court in determining whether it be équitable to grant the relief 
prayed. AU the attendant circumstances of each case will be weighed, 
that no wrong be done to the citizen, though the government be the 
suitor against him." Id. 68. If it can be inéquitable to grant relief 
to the United States in any case, in view of ail the surrounding circum- 
stances, coupled with a great lapse of time, then this case affords a 
striking instance of that kind. Several of the leading parties charged, 
including the commissioner of the land-ofifice and surveyor gênerai, 
are now dead, or, for other reasons equally potential, their testimony 
cannot be had. 

The pétition for confirmation of the grant in question was filed, 
under the provisions of the act of 1851, to "settle private land claims 
in the state of California," on March 3, 1852. The claim was vig- 
orously litigated in ail the tribunals, original and appellate, having 
iurisdiction, and finally confirmed by the suprême court of the United 
States in 1864. U. S. v. D'Aguirre, 1 Wall. 311. On April 1, 1864, 
immediately after final confirmation, Surveyor General Beale issned 
instructions to Deputy Surveyor Thompson to make the survey; 
and he made the location. Exceptions were taken to it by parties 
interested in other claims of one kind and another, and this survey 
was returned by the commissioner of the gênerai land-office at Wash- 
ington to the surveyor gênerai of California for further action ; and 
it was afterwards finally located under the instructions of Surveyor 
General Upson, who in the intervening time had succeeded Beale; 
but the gênerai location made under Beale's instructions was adopted 
with modifications to meet the demands of opposing claimants, ex- 
ceptions having been taken to the location made. Before adopting 
or approving it, Surveyor General Upson required Mr. Hopkins, the 
keeper of the Spanish archives,— who is, doubtless, better informed 
on the subject of Spanish grants in California, and their expedientes 
and desinos, than any other man living, and whose aid has probably 
been called in at some stage of the proceeding in the case of every 
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grant presented for confirmation, — to examine the archives, tbe rec- 
ords of the land commissioners, and of the surveying department, 
and report the extent of the exterior houndaries of "San Jacinto" 
within which the grant could be located; and the propriety of the 
location to which exception had been taken. Mr. Hopkins made a 
thorough examination, and on September 18, 1866, made a very 
elaborate and lucid report, in which he expreased the opinion that 
upon an examination of the "original papers in the three San Jacinto 
cases, the desinos found in the Pedrorena case, and explained by the 
afûdavit of Gasper OTarrell, and the opinion of the suprême court," 
among othera the foUowing points were settled: "(1) That the ex- 
terior limits of the old Mission Eancho San Jacinto are the ranchos 
of San Bernardine and Jurupa, or Huapa, on the north; the Te- 
mecula on the south and south-west; the San Gorgonio on the east; 
the Guapa, or Huapa, on the north-west;" that the third grant, as to 
right of location, was the grant in question; and as the old and new 
San Jacinto claimants had selected and indicated their locations 
within the grant, and stipulated as to their western houndaries, that 
the sabrante claimants had a right to survey their 11 leagues in a 
compact form within the said exterior limits. Surveyor General Up- 
son, after making sundry corrections on the exceptions of the pre- 
deeessors of the promotors and managers of this suit, then repre- 
sented by the leading counsel now managing this case for the osten- 
sible complainants, but in the same and similar interests as before, 
and who was also the counsel in Manning v. San Jacinto Tin Co. 7 
Sawy. 418, S. G. 9 Fed. Ebp. 726, adopted the views of Mr. Hop- 
kins, and finally approved the location as since patented. 

This survey was again attacked before the commissioner of the 
gênerai land-o£5ce, with great véhémence, as being improperly and 
fraudulently located outside of the bounds of the grant; the same 
grounds of fraud, the alleged false location, and the interest and con- 
nection of Conway with it, — the central point of fraud around which 
the minor acts set up are grouped, — having been alleged, and relied 
on to defeat the location. Thèse questions were thoroughly argued 
before the commissioner, by able counsel, and after fuU considér- 
ation the location was confirmed. The commissioner, as we hâve 
seen, then referred the questions, with the record, exceptions, charges, 
and évidence of fraud, and briefs of counsel, to Mr. Browning, sec- 
retary of the interior, who, after long and mature considération, — he 
having held the matter under advisement for over five months, — af- 
firmed the décision of the commissioner, and directed the patent to 
issue ; and it was, accordingly, issued October 26, 1867. Thus, after 
a protracted, tedious, and expensive litigation of nearly 16 years, be- 
tween the United States and claimants of the land, — the last three 
and a half of which having been occupied in locating, and in con- 
tests over the location of the grant, — the patent was isfeued. The 
jurisdiction of ail the appropriate tribunals having been exhausted, 
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the title was, at last, supposed to be "settled." The government ap- 
pears to hâve been aided, in its endeavors to detect frauds and make 
the proper location, by the Argus eyes of ail parties, desiring to take 
a part in the proeeedings, making, or ever af ter hoping to make, under 
any pretense, adverse claims. Surely, linder the circumstances, the 
location ought to be deemed correct, and it ought not to be disturbed 
except for the most cogent reasons. 

On September 8, 1880, nearly 13 years after the issue of the pat- 
ent, J. P. Manning, claiming interests as successor of Abel Stearns, 
being the same interests now represented by Baker, the prosecutor 
of tbis suit, with whom he (Manning) now appears, by the évidence, 
to be acting in concert, commenced in this court the suit of Maii- 
ning v. San Jacinto 'fin Co. 7 Sawy. 419; S. G. 9 Fed. Eep. 726, 
to déclare a trust and control the légal title, under the patent, for 
his own benefit. The suit rested on the same grounds of false and 
fraudulent location as now set up in the name of the United States. 
The équitable opposing title of the complainant relied on, was the 
location of a large number of tin mines, under the customsof miners, 
made between 1866 and the date of the patent, long after the final 
confirmation of the grant in question, and during the progress of the 
contest over the location, and while the lands on which they were 
located were still sub judice, and at a time when there was no law 
by which any rights could be acquired in lands so situated. They 
were not then public lands, as held in Newhall v. Sanger, 92 U. S. 
761. 

On January 3, 1882, the bill was dismissed for want of equity, and 
on the several grounds that the complaint did not hâve a proper 
status to maintain the suit; that the facts did not show a case of 
fraud that was open to investigation, or other substantial equity, and 
that the equity, if any, was stale, for the reason, among others, that 
the statute of limitations applicable to private litigants had run nearly 
four times against the claim. That suit having failed, this suit was 
instituted in the name of the United States on April 3, 1883, nearly 
16 years after the issue of the patent, when the litigation was sup- 
posed to be closed between the original parties to it, and more than 
31 years after the litigation between the United States and défend- 
ant, and its grantors commenced by filing a pétition for confirma- 
tion. Although the suit is brought in the name of the United States, 
it is as clearly, to ail intenta and purposes, a private suit of the par- 
ties instigating, prosecuting, and actually controlling it, as if brought 
in their own names. The attorney gênerai, as a condition of assent 
to the use of the name of the United States, required a bond from 
Baker to indemnify the United States against any costs that they 
might be called upon to pay; and the consent, manifestly, would not 
hâve been given without this indemnity. 

It appears from the letter of the commissioner of the gênerai land- 
office to Secretary Teller, of March 2, 1883, that on the application 
v.23F,no.6— 19 
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of E. S. Baker, wîio also seems to hâve furnished the drauglit of tWa 
bill, permission to bring the suit waa recommended and given, in the 
languagè of the eommissioner, "on the alleged ground of fraud in the 
surtey of the land described in said patent; said application being 
accompanied by the draught of a bill of complaint stating more fully the 
alleged grounds of action in the premises." After going briefly over 
the history of the grant, and the proceedings to confirm it, the eom- 
missioner coneludes : "It will be seen, by the correeted diagrams re- 
ferred to, that the Eancho El Sobrante de San Jacinto, as patented, 
as stated in the application referred to, is located entirely outside of 
the San Jacinto tract; but nothing appears in the record of the case 
to verify the allégations of fraud contained in said application, nor 
aside from the grossly erroneous location 'to coerobokatb thetn.' " Not- 
withstanding this direct, positive statement of a want of évidence in 
the record to "verify" the charges of fraud made in the "applica- 
tion" and draught of the bill, or aside from what he is constrained to 
term, in opposition to solemn contrary décisions of his predecessors 
in office, who alone had jnrisdiction to finally détermine the question 
as to this particular grant, and did judicially détermine it 16 years 
before, nothing but "the grossly erroneous location to corroborate 
them," he adds: "In considération, however, of said allégations, and 
of the remarkable location of the tract in question, I respectfully rec- 
ommend that authority to bring suit in the name of the United States 
for the purpose stated, be granted, with such conditions as to the pay- 
ment of costs and expenses as may be properly imposed." 

The draught of the bill, application, and other papers were returned, 
and in accordance with this recommendation authority to use the 
name of the United States was given, upon giving a bond to indem- 
nify the government against costs. The indemnifying bond having 
been furnished and filed in the case, the suit was instituted. The 
bill is signed by the attorney gênerai as soliciter, and by the United 
States attorney for the district of California as counsel, manifestly, 
in form, to comply with the ruling of the suprême court on this point 
in U. S. V. Throckmorton, 98 U. S. 70. Since the filing of the bill, 
however, the whole proceedings hâve been conducted in the case, so 
far as we hâve observed, by the able counsel of the parties making 
the application for leave, and indemnif3'ing the government, — the 
leading counsel being the same who was counsel for Abel Stearns in 
contesting the location of the grant 16 years and more ago, and who 
also was the counsel of record of complainant, and who in fact con- 
ducted and argued the case of Manning v. San Jacinto Tin Co. in this 
court, supra. Since the filing of the bill in this suit, we hâve seen 
no indication in any form of the guiding hand or supervising au- 
thority of the attorney gênerai, or of the United States government. 
So far as our observation extends, neitherhas taken any part in con- 
ducting the case. Thus it appears that leave has been given to pri- 
vate parties, upon indemnifying the government, to prosecute a suit, 
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which tliey could not maintain in their own naines, in tlie name of 
the United States, to vacate a patent issued to a party in pursuance 
of a final décision and location of a Mexican grant, in a proceeding 
between the same parties or their privies, at the end of 16 years' liti- 
gation, and nearly 16 years after the date of the patent, on the ground 
that the patent was fraudulently located, when, confessedly, there was 
no évidence of the alleged frauds presented to the offieers of the gov- 
emment, except what appeared to the commissioner of -he land-of- 
fice to be a "grossly erroneous location" of the grant ; whereas hia 
predecessors, having the final jurisdiction over the matter, had fuUy 
examined the location, considered ail objections of fraud, heard elab- 
orate arguments upon them, and judicially determined the grant to 
be properly located. 

The commissioner bases his opinion as to the "grossly erroneous 
location" of the grant upon a private survey, which he calls the "cor- 
rected diagram" of O'Farrell, ex parte as to this grant, at least, made 
in 1869, — two years subsequently to the issue oi the patent in ques- 
tion, — in which he attempts to locate the exterior bounds of the San 
Jacinto tract with spécial référence to the dotted lines on the desino 
prepared by him a quarter of a century before, but without référence 
to the location of the boundaries of the surrounding ranckos, which 
are represented in the desino, and expressly described in the various 
documents constituting the expediente as being "coterminous" with 
the "tract called ' San Jacinto.' " This survey had been platted upon 
the maps of the public survey in the land-office and it is referred to 
as being, at that time, recognized "by this office, and the department 
as giving the out-boundaries of the tract of San Jacinto." However 
proper it may hâve been to make this récognition at that time with 
référence to grants within thèse out-boundaries still unlocated, and 
over which he then had jurisdiction, this récognition, it seems to us, 
should not affect rights vested in grants already regularly located by 
former commissioners and secretaries ôf the interior, who recognized 
différent exterior boundaries, based upon a différent construction of 
the desino and expediente, and diagrams then existing, but afterwards 
"corrected" for the parposes of other grants yet to be located. Eights 
of parties, once settled, should not be disturbed for light causes, de- 
pending upon varying opinions 'arising from a change of incumbents 
of the office having jurisdiction of the same gênerai subject-matter, 
and especially where those changes of incumbents are fréquent. The 
next commissioner and secretary of the interior may reject this O'Far- 
rell survey and "corrected" diagram as "grossly erroneous," andadopt 
the original décision of Commissioner Wilson and Secretary Brown- 
ing upon the point at issue. 

O'Farrell himself, who made the desino in 1845, manifestly did 
not, in 1866, regard the dotted lines as the limit of the exterior 
boundaries of the "tract called ' San Jacinto,' " within which ail thèse 
grants were to be located, as clearly appears from his affidavit made 
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in that year before the issue of the sohrante patent in question. He 
says that "he is the person -who made the surveys of a part of the tract 
of country called 'San Jacinto,' [not the tract called 'Old and New 
San Jacinto'] shown on the hereto annexed diagram or map," (Ex- 
hibit A,) including the spécifie tracts called "San Jacinto Viejo" and 
"San Jacinto Neuvo," — "a part," not the whole, of the "tract called 
'San Jacinto;'" the annexed "diagram or map including the spécifie 
tracts called" "Old and New Jacinto," not the whole or gênerai "tract 
called • San Jacinto.' " "That the dotted Une shown on the diagram 
represent the boundaries (being the part of the hills and mountains 
adjoining) of the said respective tracts;" that is to say, the said two 
spécifie tracts. "That the said lands," — that is, the two tracts, Old 
and New San Jacinto, — "wera tvithin the tract known and called 
at the time, ' San Jacinto,' " — that is, withiti the exterior larger 
boundaries of that tract. "That said 'tract of San Jacinto' " [in the 
singular number, referring to the larger tract, within which are Old 
and New San Jacinto, the two spécifie tracts mentioned] "extended, as 
shown on said diagram or map, to the lands then known as San Ber- 
nardino, and Hurupa, Huapa, Temecula, and*S«re Gorgonio. The dis- 
tance to the boundaries of said tract from the boundaries [said dotted 
lines, as shown on the diagram] of the aforesaid grants" — not of the 
tract within which they are located, but said grants — "of San Ja- 
cinto Viejo and San Jacinto Nuevo was not ascertained by déponent 
at the time he made the survey of said grants," — not of the exterior 
limits within which the said two grants were located, but the limits 
of the spécifie location, within the exterior boundary. Thus O'Far- 
rell, throughout the entire affidavit, clearly and sharply makes and 
keeps up the distinction between the "tract called ' San Jacinto,' " 
within the exterior limits of which the two spécifie tracts of Old and 
New San Jacinto, as well as the sabrante grant, were to be located, and 
the boundaries of the two tracts, granted out of the larger tract, which 
he sought to locate within the larger tract; and he only attempts to 
locate proximately the amounts of land called for in those two grants 
within the larger tract called "San Jacinto," in which ail are to be 
located. At the time O'Farrell made the desino, the sabrante grant 
had not been made or thought of, and, of course, the desino was not 
made with any référence whatever tô that grant. He makes it as 
plain as he can make it, in this affidavit, that the dotted lines are 
only intended to show the limits of those two tracts, and not the lim- 
its of the "tract called ' San Jacinto,' " which was to extend to the 
boundaries of the surrounding ranchos, wherever they might be; their 
distance from the line of his location not having been ascertained. 

It is manifest that this is but a contest between private parties, for 
some supposed benefit of such parties, carried on at their own ex- 
pense and managed by their own counsel, solely in their own individ. 
ual interests, for the accomplishment of their own ends; and the par- 
ties maintaining the suit are not alleged in the bill to hâve any inter- 
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est in the litîgatîon. In the former suit of Mannîng v. San Jacinto 
Tin Co. 7 Sawy. 419, S. C. 9 Fed. Eep. 726, the complainant's al- 
leged interest was only in tin mines, alleged to hâve been located while 
the land was sub judice, — at a time when no private rights could, 
nnder the laws in force, be aequired in them. 

Upon bald allégations of fraud in the application for leave to use 
the name of the United States, and in the draught of the bill submitted, 
not verified by oath or évidence produced, one citizen of the United 
States is allowed to harass others with litigation that ought to hâve 
been long since closed in fact, as it was supposed to be in law. If 
the United States hâve any real interest, it would seem that it ought 
to be litigated at the expense of the government itself, and upon the 
responsibility of its own ofilicers. What makes the hardship greater, 
is, the litigation must be carried on mainly at the expense of the de- 
fendant thus harassed, even if it fully succeeds in its défense. The 
indemnity of the United States against costs only covers the fées of 
the several oiEcers, advanced by the government, such as clerk's and 
marshal's fées, which the United States would be called upon to pay 
to thèse officers; for, whatever the resuit of the suit, the défendant 
cannot recover its own costs and disbursements, which must amount 
to several thousand dollars, besides eounsel fées, against the nominal 
eomplainant, for the United States never pays costs to the opposing 
party. The defendant's costs and disbursements cannot be recovered 
from the instigators and managers of the suit, for whose sole beneiit 
it is prosecuted, for they are not parties to the record. The costs 
against which the United States are indemnified, constitute but an in- 
significant item of the entire expense of the litit^ation. Thus, except 
as to the actual costs that must be advanced, the real complainants can 
harass the défendants with a long and costly litigation at the expense 
of the défendants thus permitted to be sued, whatever the resuit of 
the litigation. The parties do not litigate in such cases upon equal 
terms. 

So far as lapse of time is concerned, as an élément of equity, or 
want of equity, we think the case should be treated as though it were 
brought by the parties who instigated the suit, and who are paying 
the expenses and managing it for their own purposes. The statute 
of limitations of the state bars a suit, founded on fraud, in three 
years, This time had run five times over, after the frauds are al- 
leged to hâve been perpetrated, before this suit was instituted, and 
every fact alleged, supported by évidence, as an élément of fraud, 
existing at the date of the patent, was of record, and as well known 
then to the government, and to the leading eounsel in this case, as 
it is now. The principal fact asserted, of "grossly erroneous loca- 
tion," was as palpable upon the record then, and as well known, as 
now. The fact that Conway owned the grant, and was chief clerk in 
the surveyor general's office, at the time of the location, was as no- 
torious and well known at that time as now. Thèse, and the aile- 
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gatîon that Conway managed the location, were the grôat central facts 
■which formed the basis of ail other charges. The charges, as we 
hâve seen, were called to the attention of the commissioner of the 
land-office, and of the secretary of the interior, and repudiated. The 
charge that Conway had anything to do with the location of the grant, 
and ail other charges inconsistent with the integrity of the parties 
charged, are distinctly denied in the answer, and not only unsup- 
ported by évidence, but disproved by the witnesses examined. Tbere 
la no other fact, of a fraudaient character, supported by the évidence, 
that was not, at the time, brought to the notice of the government, 
considered by the proper ofïïcers and tribunals, and decided. The 
élément of staleness is, therefore, fully shown. 

Again, when the United States corne into a court of equity ask- 
ing equity, they must, like a private party, do, or offer to do, equity. 
They cannot do equity in the présent case, as it now stands. It is 
not disputed that the grant is a valid grant, and that the patentée 
and those holding under her are entitled to the land confirmed, some- 
where within the exterior bounds of the grant. The proceedings for 
confirming and locating land granta under th'" act of 1851, and amend- 
atory acts, were spécial; the jurisdiction baing spécial, and not gên- 
erai. Outside the modes prescribed by the act there was no juris- 
diction in the courts of thecountry. When a case had gone through 
the prescribed course to a patent, the jurisdiction was exhausted, 
and the officers became functi officia. Should this patent be an- 
nulled for fraud, in the exercise of the gênerai equity jurisdiction of 
the court, neither it, nor any other tribunal or officer, bas author- 
ity to, correctly or otherwise, relocate the grant, and the grant would 
fail. U. S. V. Throckmorton, 4 Sawy. 42. "The circuit court of the 
United States bas now no original jurisdiction to reform surveys 
made by the land department of confirmed and patented Mexican 
grants in California." S. C. on appeal, 98 U. S. 61. Besides, on 
the issue of the patent, on October 27, 1867, the land within the ex- 
terior limits of the grant ceased to be sub judice as to this grant, and 
subject to such other disposition as the government should see fit to 
make of it. In this case, the évidence indicates that, subsequently 
to the issue of the patent, a railroad grant under acta of congress is 
claimed to hâve attached to the odd sections not covered by patents, 
and that other grants bave been made of the even sections; so that 
there is no )«nd, or at least but little, if any, left to satisfy this grant 
within the restricted limits insisted on by the complainants; and the 
grant would, also, be lost on that ground. Manifestly, the parties 
could in no respect be placed in statu quo. The United States are no 
losers, in fact. If the lands were erroneously located, the lands upon 
which the location should bave been made remained in their stead, 
and they seem to hâve been disposed of by the government. The 
grant could be satisfied but once. 

The corporation défendant was organized, and the title of the land 
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conveyed to it, in January, 1868, more than 15 years before the com- 
mencement of this suit. The testimony shows numerous stockhold- 
ers, — the stock having changed hands to a greater or less extent 
from time to time, — most of whom are not charged with participating 
in the alleged frauds, and as to whom there is no évidence whatever 
showing notice, except so far as notice to the parties originally creat- 
ing the corporation affects them. Are the interests of such stock- 
holders to be jeopardized by reason of frauds practiced years ago by 
the original incorporators, prior to the existence of the corporation, 
admitting that there were such frauds ? Is there no time during the 
life of a corporation — in this state 50 years — within which a stranger 
can purchase stock in a corporation without risking the loss of his 
investment, at the suit of the United States, on account of frauds 
perpetrated by those organizing the corporation prior to its création ? 
After a great lapse of time, strangers purchasing stock in a corpora- 
tion, without actual notice of frauds committed before the création of 
the corporation, and to which the corporation, as such, was no party, 
affecting the title to lands held by the corporation, ought to be en- 
titled to rely on the decrees of the United States tribunals affirming 
Buch titles. 

Those familiar with the noterions public history of land titles in 
this state need not be told that our people coming from the states 
east of the Eocky mountains very generally denied the validity of 
Spanish grants, and their proper limits or location, and, determin- 
ing the rights of the holders for themselves, selected tracts of land 
wherever it suited their purpose, without regard to the. claims and 
actual occupation of holders under Mexican grants, with a view of ac- 
quiring pre-emption rights, and title under the United States, at some 
subséquent period. Many of the older, best-authenticated, and most- 
desirable grants in the state were thus, more or less, covered by tres- 
passing settlers. When the claims of Mexican grantees came to be 
presented for confirmation, thèse settlers aided the United States; 
the most formidable opposition usually coming from them, first, to 
the confirmation of the grants, on every imaginable ground, of which 
the most fréquent was fraud in some form at some stage of the pro- 
ceedings. When confirmed, and the ofHcers of the government came 
to the location, the contest became still more vigorous and acrimoni- 
ous ; the trespassing settlers, or adverse claimants under other grants, 
seeking to hâve the confirmed grant located so aa not to interfère 
with their claims or interests. One body of settlers or claimants 
would seek to move the location in one direction, and another, for 
similar reasons, in another. Thus the opposition to confirmation and 
location, from trespassers and contesting claimants, was more violent 
than the contest between the government and the petitioners for con- 
firmation. Charges of fraud are easily made, and they were by no 
means sparingly made by incensed defeated parties, and thèse reck- 
lees charges by disappointed trespassing and opposing claimants, in 
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many instances, as in this case, involved the officers of the govern- 
mént, as well as the claimants under the grant. 

Thèse were the matters most embarrassing to the tribunals and offi- 
cers appointed to adjudge them. It is not improbable that more or 
less frauda were committed in some of the many grants confirmed. 
But, if so, it is far more condueive to the public interest and public 
peace, as well as to private interests, that they should at this late day 
pass unpuuished, than that this kind of acrimonious litigation should 
be indefinitely prolonged. 

The United States compelled the Mexiean grantees, willing or un- 
willing, to présent their titles for adjudication, or, as an alternative, 
forfeit their lands; and for this purpose provided their own spécial 
tribunals to "settle" ail questions of title and location. There were 
ihree opportunities for bearing, and at one time four, as to the con- 
nrmation : first, before the board of land commissioners, the tribunal 
of original jurisdiction; then successive appeals to the district, circuit, 
and suprême courts of the United States; in ail of which, except the 
last, the parties were entitled to introduce further évidence. There 
were three hearings, also, in this case, as there usually were in oth- 
erson the location: before the surveyor gênerai, the commissioner of 
the gênerai land-office, and the secretary of the interior. Surely a 
suffioient opportunity was afïorded the government, with so muoh aid 
from vigilant adverse claimants, to discover and bring to light any 
weakness in the title, or any error or fraud in the location. If thèse 
tribunals hâve not been able, after so long, patient, and exhaustive a 
course of litigation, to properly settle the points in controversy, then 
there is little hope now, by a new course of litigation in the courts of 
ordinary jurisdiction, of reaching a correct resuit. 

In view of ail the circumstances surrounding this case, in connec- 
tion with the long time that has elapsed since the issue of the patent, 
we think the equity, if any there be, stale, and that it would be to the 
last degree inéquitable to annul the patent in question, or reopen the 
controversy as to the proper location of the grant. There should be 
some time, in the life-time of a génération, when land titles derived 
from Mexico through the United States should become "settled," — 
some time when the United States should themselves cease to litigate, 
or allow private parties in their name to litigate, with their grantees 
the titles to lands derived through them from the Mexiean govern- 
ment, and confirmed and finally located by the government itself. The 
interests of litigants themselves, of the state of California,of the United 
States at large, and the interests of public justice, and the public 
peace, require that an end be put to this kind of litigation. 

In closing, we venture a single observation upon the practice which, 
unfortunately, as we think, to some extent prevails, of allowing pri- 
vate parties to litigate their claims, of the character in question, in 
the name of the United States. The United States either hâve a par- 
amount interest in the lands adverseiy claimed by private parties. 
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whicli justifies them in suing such parties to enforce their rights, or 
they are legally or equitably bound to some third party, lawfully de- 
riving title under the United States, to maiutain the title in the courts 
for the benefit of such parties ; or else they hâve no such interest as 
to justify litigation, or are not legally or equitably bound to litigate 
the title for the benefit of such other parties. It seems to us, there- 
fore, that if the United States hâve such title or interests as justi- 
fies litigation, or if they are legally or equitably bound to maintain 
the title for the benefit of parties deriving title under them, then the 
United States ought to pay the expenses, and take the control and re- 
sponsibility of the suits, and not require an indemnity for costs from 
private parties, and turn the litigation over to them. If, on the other 
hand, they hâve no such interest in the subjeet-matter of litigation, 
and are under no obligation to protect parties deriving title linder 
them, then the United States ought not, upon indemnity against costs, 
or otherwise, to allow the use of their name, thereby lending dignity 
to the suit, to one set of private parties, who, in conséquence of lapse 
of time, want of equity, or for other reasons, hâve no rights upon 
which a suit can be maintained in their ovrn names to harass with 
protracted, tedious, and expensive litigation, another classof citizens 
claiming title under the same government. And the fact of requir- 
ing indemnity for costs, and of turning over the whole matter of liti- 
gation to the indemnifying parties, seems to us to be a strong indir 
cation that the government has grave doubts as to its having an in- 
terest in the controversy, or of its being under any obligation to litigate 
for the benefit of others, sufficient to justify their taking control or 
paying the costs of the litigation. In view of the long struggle to "set- 
tle" private land titles under Mexican grants in California, and in 
the interest of the stability of land titles and of the public peace, :+. 
is to be earnestly hoped that in future this privilège of using the name 
of the United States for the accomplishment of private ends vcill be 
more sparingly granted, and only granted upon the most urgent oc- 
casion, if such occasion there can be. It appears to us that leave 
to use the name of the government for purposes of litigation shonld 
not be granted upon the représentation of private parties, confessedly 
not verified or supported by any substantial évidence produced by 
them. 

The bill must be dismissed; and it is so ordered. We regret our 
inability to impose costs upon the real prosecutors of this suit. 



Lâches as défense in suits by United States. See U. S. v. Southern Colo- 
rado Coal & Toron Co. 18 Fed. Bep. 273, and U. S. v. Beehee, 17 Ped. KEf 36. 

Suits against state and state offleers. See Parsons v. Marye, ante, 113, and 
Baltimore & 0. R. Co. v. Allen, 17 Ped. Rep. 171, and note, 188-197.— [Ed. 
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The Lydian Monaech. 
{District Court, V. New Jersey. March 21, 1885.) 

1. Cabbibbs of Qoods bï Watbb — Bill op LADraa — Exceptions — Périls of 

THK 8ka — ^Damage to Cargo — Burden of Puoof. 

Where a bill of lading, containing an exemption from liability for damages 
caused by périls of the sea, aolinowledges the receipt of goods " in good order 
and condition," and such goods are damaged by sea water, it is incumbent on 
the carrier to prove tliat tlie loss was occasioued by périls of tlie sea. Evidence 
Tield insufflcient to show that the damage was caused by périls of the sea. 

2. Sakb — Limitation of Liability — Invoick Value. 

A provision in a bill of lading that " the ship-owneris not to be liable for any 
damage to the goods * * * in any case for more than the invoice or de- 
clared value of the goods, whioliever shall be the least," is reasonable, and will 
be enforced in case of damage to the goods; foJlowing Eart v. Fennsulvania B. 
Co. 7 FED. Hep. 630; S. 0. S Sup. Ct. Rep. 151 ; and The Badji, 18 Fed. Rep. 
459. 

Libel in rem. 

See â Bro., for libelant. 

Butler, Stillman <& Huhhard, for respondent. 

Nixon, J. The libel was filed in the case to recover damages for 
injury to merchandise, to-wit, 21 baies or packages of burlaps, on the 
voyage of tlie steam-ship Lydian Monarch from Dundee, in Scotland, 
to the port of New York, the libel alleging that the master, officers, 
and crew of said steamer so negligently aud carelessly conducted them- 
selves that one or more of the side-ports were insufEciently or inse- 
curely fastened, by means whereof sea water ran into the said vessel 
and upon the cargo, and greatly damaged the goods aforeaaid. The 
shippers were James Duncan & Co., of Dundee, and the bill of lading 
acknowledges that the said packages were received on board in good 
order and well conditioned, and that they were to be delivered to the 
libelant in New York in like good order and well conditioned, subject, 
nevertheless, to a large number of exceptions and restrictions, which 
it is not pertinent to the case to fully enumerate. Among thèse lim- 
itations to the liability of the ship-owners were the f oilowing : They 
were not to be liable (1) for any damage which arose from périls of 
the seas; nor (2) in any case for more than the invoice or declared 
value of the goods. 

The steamer sailed from London on March 30, 1884, and arrived 
at her port in New York, (Jersey City,) on the fourteenth of April f oi- 
lowing. The consignées paid the freight and duties before the mer- 
chandise was delivered to him. When delivered from the ship.he dis- 
covered that twenty-six or seven of the baies were more or less dam- 
aged by sea water. He sent at once for an Insurance appraiser, Mr. 
Oleveland, who examined the goods, and reported, as an expert, that 
21 baies were badly damaged, and that the best disposition for ail 
concerned was to sell the same at public sale, giving interested par- 
ties notice of the sale. Acting on this advice, he sent the 21 baies 
to the auctioneers Field, Chapman & Fenner, and gave notice to the 
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recognîzed agents of the steam-sbip company, Patton, Yîekers & Co., 
of the time and place of sale, and that the steamer would be held for 
ail loss sustained. The sale was made, and the net proceeds realized 
•were $3,110.87, from -whieh sum the libelant claims should be de- 
ducted 143.25, the amount of the damages to the other baies not sold, 
and the further sum of $20 paid to the appraiser for his certificate 
of loss. He then proves the value of burlaps in good condition, in 
the New York market, on that day; claims that the baies sold were 
worth $3,771.é7, and demands of the respondent the différence be- 
tween thèse sums as the measure of his loss. 

Two questions are thus presented : (1) Was the injury to mer- 
chandise caused by périls of the sea, for which the vessel is not respon- 
sible? (2) If not, bas the libelant, under a proper construction of 
the bill of lading, sustained any damage for which the respondent is 
liable ? 

1. The bill of lading acknowledging that the burlaps was delivered 
to the steamer in good order and condition, and the proof s showing that 
it was damaged by sea water, it is incumbent on the respondent to 
prove that the loss was oceasioned by périls of the sea. Mailing in 
this, the company is liable for the damage sustained. Hooper v. 
Rathbonc, Taney, 619. It seems to be acknowledged that the dam- 
age was caused by sea water leaking into the compartment where the 
goods were stowed through cargo port No. 4. The steamer bas eight 
of thèse ports, four on each side, less than two feet square in size, 
through whieh the cargo is loaded until the lower side of the port is 
brought down to the water-line ; they are then closed with an iron 
door on hinges, and secured with two cross-bars and four niitted bolts. 
The joints are made water-tight by the use of a mixture of white and 
red lead. This is necessary, as the ports are partly under water when 
the vessel is loaded. 

The tbeory of the libelant is that cargo port No. 4 was negligently 
closed and fastened by the carpenter, whose duty it was to see that 
they were ail made secure and water-tight before sailing. The re- 
spondent, on the other hand, assumes that it was properly fastened, 
but that the serews worked "slack" during the voyage on account of 
the rough weather which the steamer encountered. It is somewhat 
significant that, although the carpenter was on the stand as a wit- 
ness, he was asked nothingabout closing this particular port; and the 
only proof we hâve on the subject is the ordinary presumption that 
when one is charged with a duty he is supposed to proporly perform 
it. It is also to be observed that, although it was the duty of the re- 
spondent to show that the leakage was caused by périls of the sea, we 
hâve no évidence of any storm, except gênerai statements that the 
sea was rough at times, and the vessel labored heavily. I think the 
respondent bas failed to show affirmatively that périls of the sea caused 
the damage. 

2. The suit is based upon the claims of the libelant that the meas- 
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ure of damages which he is entitled to receive, is the différence be- 
tween whàt was realized on the sale of the damaged goods, and their 
market value in New York at the time of' the sale. It is coneeded 
that this is the gênerai mode of Computing damages, in the absence 
of any agreement to the contrary. But thèse goods were shipped 
under a bill of lading which, in express terms, limited the shipper or 
consignée to a différent and smaller rate of compensation in the case 
of loss. Its language is that "the ship-owner is not to be liable for 
any damage to the goods, * * * in any case, for more than the 
invoice or declared value of the goods, whichever shall be the least." 
Is such, a limitation of liability on the part of the ship-owner one 
which the court ought to enforce? In analogy to the settled doctrine 
that a common carrier cannot relieve bimself from the conséquence 
of his own fraud by any stipulation in a bill of lading, the courts 
hâve been quite reluctant to give effect to any clause or contract 
which tends to leasen his liability, when the loss is occasioned by his 
own négligence, but it is now settled that they will lecognize such 
limitations when they seem to be just and reasonable. 

The question came before Judge McCeaey in the case or nart v. 
Pennsylvanla R. Co. 7 Fed. Eep. 630, which was a suit to recover dam- 
ages fo^ the négligence of the défendant company in transporting the 
plaintiff's horses from Jersey City to St. Louis. One of the horses, val- 
ued at $15,000, was killed, and others greatly injurod. The shipper 
took from the défendant a bill of lading, containing amongst other 
things the printed condition: "That the carrier assumed a liability 
on the stock to the extent of the f ollowing agreed valuation : If horses, 
* * * not exceeding $200 each ; if a chartered car, on the stock 
and contents in the same, not exceeding $1,200 for the car-load." 
The horses were not shipped in a chartered car, and the question was 
whether the limitation of $200 on each horse should be applied. The 
learned judge held that it was a just and reasonable limitation of 
the carrier's liability, and ought to be enforced, and directed the jury 
to assess thé damages in a sum not exceeding $200 on each horse 
killed or injured. The case was carried up by writ of error, and the 
suprême court bas recently afifirmed the judgment of the court below. 
See Hart v. Pennsylbania Ri Co. 5 Sup. Ct. Eep. 1.51. 

In The Hadji, 18 Fed. Eep. i59, Judge Bkown, of the Southern 
district of New York, considered a stipulation of a bill of lading in 
the exact words of the contract in the présent case to be just and 
reasonable, and in a well-considered opinion found abundant author- 
ity for so doing* 

A decree must be entered for the libelant, and a référence ordered 
to ascertain the damages. The amount due must be adjusted upon 
the above principle of computation, and if it should turn out that the 
libelant bas reeeived from the sale of the damaged goods the invoice 
price, after deducting the costs of importation, sale, etc., the libel 
ivill be dismissed. 
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Paquette V. A Cargo of Lumbee. 
(District Court, S. D. UTew York. February 28, 1883.) 

Dbmtjrhagb— Vis Major— Obstuuction bt Fiée Depabtment— Custom. 

A canal-boat, laden with luinber, was sent to discharge at the wharf of S. & 
Ce, who had bought the lumber of the shipper's agent. When she had been 
discharging there about two hours a fire broke eut in S. & Co.'s lumber 3'ard, 
adjoining, and two fire department boats, coming up along-side tlie canal-boat. 
laid hose across her, so as to prevent the further rtischai-ge of the cargo. Thig 
continued sorae four or flve da3's, after which the residuc of the cargo was 
discharged. The owiicr of the canal-boat libeled the lumber for demurrage. 
No bill of lading was put In évidence, but it was proved that, b\' the custom in 
the lumber trade, four or five laj' days upon such cargoes were yllowed, and 
that it was the duty of the captain of the boat to put the lumber on the wharf, 
the obligation of the receiver under the custom being only to furnish a proper 
berth and room on the dock to reçoive the lumber, so that it might be dis- 
charged within that period. Such berth, facilities, and room were furnished 
by S. & Co. Hdd, that the Imrden was upon the libelant to prove that some 
fault of S. & Co. caused the delay ; that when it becarae necessary for the fire 
department to use the position where the canal-boat lay, it was the duty of S. 
& Co. to provide means to discharge elsewhere, and they would hâve beun lia- 
ble had it appeared that the subséquent delay was caused by'lheir inabiLty lo 
do so. But the évidence showed that the flremen would not allow the boat to 
be moved, and that the libelant was unable to move her ; held, that the ob- 
struction caused by the tire department was tn the nature of a superior force, 
for which S. & Co. were not responsible ; and that the loss must remain where 
it fell. 

In Admiralty. 

Hyland é Zabriskie, for libelant. 

Goodrich, Deady é Platt, tov respondents. 

Bbown, J. The libel in this case was liled to recover damages in 
the nature of demurrage for sevea days' détention of the canal-boat 
Mary A. Bigelow, in the delivery of the lumber libeled, to G. L. 
Schuyler & Co., Forty-second streetj Bast river. The lumber was 
brought from Canada, consigned to the shipper's agent hère, and by 
him sold to Schuyler & Co. The boat arrived September 17, 1883, 
reported to the agent, and on that day was directed to Schuyler & 
Co.'s dock, where she arrived on the morning of the 18th. It was 
proved that, by the custom in the lumber trade, four or five lay days 
upon such cargoes were allowed, and that it was the duty of the cap- 
tain of the boat to put the lumber upon the wharf; the obligation of 
the receiver, aecording to the custom, being only to furnish a proper 
berth and room on the dock to receive the lumber so that it might 
be discharged within four days after reporting arrivai. A proper 
berth', facilities, and room for unloading were furnished by Schuy- 
ler & Co. on the 20th, and at 7 a. m. on the morning of that day the 
boat, having been hailled to her berth, commenced to discharge. Two 
days were sufficient time to discharge, the lumber after commencing, 
and only that time was finally employed in the actual work of dis- 
charge. But about two hours after commencing the discharge a fire 
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broke out in the yard of Schuyler & Co., and two fire-boats belonging 
to the fire department eame up W the wharf, made fast along the 
outside of the libelant's boat, and ran several lines of hose across 
bis boat, so as to prevent any further discharge of the lumber. This 
continued some four or five days, after which the fire-boats moved 
away, and the residne of the lumber was discharged. 

The liability for démarrage, or damages in the nature of demurrage, 
must rest either upon express contract, or neglect of some duty im- 
posed by law or custom. Where, by the terms of the bill of lading, 
the consignée bas bound himself to discharge the vessel within a cer- 
tain time, he must bear ail risks of interruption. In this case there 
was no bill of lading put in évidence ; consequently, the only ground 
of liability is some neglect of duty by Schuyler & Co. Under the 
custom allowing them four or five lay days, they were only bound to 
furnish reasonable facilities for the captain to discharge, by provid- 
ing him with a suitable berth and space in which to discharge the 
lumber within that time. When it became necessary for the fire de- 
partment to make use of the position where the canal-boat was, I 
think it was the duty of Schuyler & Co., under this custom, to pro- 
vide means to discharge elsewhere, as much as though the wharf at 
that place had tumbled down, or become unsafe through the éléments, 
such as ice or storm, (Bowen v. Decker, 18 Fed. Eep. 751 ;) and any 
delay in furnishing such facilities would be at tbeir risk, becj,use cov- 
ered by the four or five lay days allowed by the custom. Had it 
clearly appeared that that delay was solely in conséquence of their 
inability to furnish any other berth, I should hold them liable for the 
interruption through the fire. But the évidence does not establish 
this. On the contrary, it indicates that the firemen would not allow 
the libelant's boat to be moved, because it would interrupt their work. 
The foreman testified that he endeavored to get the fire-boats to let 
the canal-boat out, so as to go to another place ; but the firemen said 
it could not be done, and refused to allow the boat to be moved. The 
libelant had employed Schuyler & Co. to discharge the boat. He 
made no request of the firemen to be permitted to remove elsewhere. 

The burden of proof is upon the libelant to show that some fault 
of the respondents caused the delay, Fish v. One Hunâred and Fifty 
Tons, etc., 20 Fed. Eep'. 201. Whether Schuyler & Co. had any other 
available berth or not (which does not clearly appear on the évidence) 
is immaterial, if the libelant was in fact unable to move his boat so as 
to avail himself of it ; and such is the weight of évidence. Schuyler 
& Co. are not responsible merely for the obstruction oaused by the in- 
terférence of the fire department. When that interruption arose, it 
was equally the duty of Schuyler & Co. to provide another berth, and 
the duty of the libelant to go to it at once. The risk of ability to pro- 
vide another berth was on Schuyler & Co. The risk of being able to 
get away from the obstruction caused by the fire department, and to 
go to another berth, was upon the libelant. As the boat could not 
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gei away on account of this obstruction, and as thîs obstruction did net 
arise through any fault of Scbuyler & Co., the boat was not kept there 
by their fault ; and hence the delay was not through their fault any 
more than if the libelant's boat had been sunk at the birth assigned, 
and he had been unable, in conséquence, to put the lutnber upon the 
wharf within the time provided by custom. The obstruction was in 
the nature of a superior force ; and if the libelant could not extricate 
his boat, the loss must remain where it fell, — as much so as if the de- 
lay had arisen from the boat's sinking at her berth. Fish v. One Hun- 
dred and Fifty Tons, etc., supra, and cases there cited; Ford v. Cotes- 
worth, L. E. 4 Q. B. 127, 133; Gunningham v. Dunn, 3 C. P. Div. 443; 
Postlethwaite v. Freeland, L. E. 5 App. Cas. 599, 621. 

Any delay arising from other causes is fully eovered by the amount 
tendered and deposited in court. The libelant will be entitled to the 
amount deposited. The costa must be taxed to either party accord- 
ing to the date of the payment of the money into court. 



The Saunders. 

{Circv.it Court, 8. D. New York. March 24, 1886 ) 

Admikai,tt Practice— Appeal— Offbr of Tbstimont Withheld Brlow. 

An appellant will not be allowed to produce testimony upon appeal which 
he has dellberately withheld la the court below. 

Motion to Suppress Dépositions. 

E. D. McCarthy, for libelant. 

Thos. L. Ogden, for appellee. 

Butler, Stillman é Hubbard, for the Saunders. 

Wallace, J. The appellee moves to suppress the dépositions of 
witnesses taken in this court, by the appellant because, although the 
witnesses were présent at the instance of the appellant at the hearing 
in the district court, they were not examined. It is insisted that a 
party should not be allowed to produce upon appeal testimony which 
he has dellberately withheld in the court below. 

Although appellate courts in admiralty treat an appeal as a new 
trial, and exercise great liberality in permitting new proofs and new 
pleadings in furtherance of justice, they are not constrained by any 
arbitrary rules which require them to receive testimony which ought 
to hâve been produced but was not produced in the court of original 
jurisdietion. In the case of The Mayhey, 10 Wall. 419, 13 Wall. 738, 
the suprême court refused to allow a commission to examine wit- 
nesses because no excuse was shown in the moving papers why the wit- 
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nesses tv^re iiot examined in the courts below. See, also, The Boston, 
1 Sumn 331 ; Coffin v. Jenkins, 3 Story, 120; Taylor v. Harwood, 1 
Taney, 438. In Farrell v. Campbell, 7 Blatehf. 158, Nelson, J., held 
that where the appellant declined to appear upon the hearing in the 
district court, upon the refusai of that court to postpone the hearing, 
he could net be permitted to contest the merits of the decree on ap- 
peal. 

If parties are permitted to withhold évidence in the district court, 
take the chances of success without it, and then avail themselves of 
it by appeal in case of failure, the praetice would tend to intolérable 
abuses. It would be unjust to the adverse party, beeause he might 
prefer to abandon bis case if the testimony had been presented, rather 
than incur further expense and labor in litigating. It would be trifling 
with the court of original jurisdiction by invoking its décision upon 
an hypothetical case while withdrawing the real case from considéra- 
tion. It would impose unneeessarily upon a court of appellate juris- 
diction the duty which appropriately belongs to a court of original 
jurisdiction. 

The authorities referred to justify the granting of the motion. 
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Fbazer Lubricator Go. v. Frazer and others, Partners, etc.* 

(Circuit Court, D. Minnesota. April, 1885.) 

JUBIBDICTION OF OlECUlT COUET — ISFRINGEMEST OP TeADE-MATîK — ClTIZENSHIP. 

An Illinois corporation brought suit in the United Btates circuit court for the 
district of Minnesota against S. P. & Co., a flrm composed of citizens of the 
State of Illinois, and tlieir agents, Z. & H., who were citizens of the state of 
Minnesota, to restrain them from infringing its trade-mark in the state of Min- 
nesota. Bdd, ou motion to dismiss for want of jurisdiction on the ground that 
the subatantial controversy was between citizens of Illinois, Z. & H. having l)}' 
answer disclaimed tlie all'eged agencj and denied any inteiest in the suit, tJiat 
the circuit court liad jurisdiction. 

Motion to Dismiss. 

The bill of complaint is filed by a corporation, citizen of Illinois, 
against défendants to enjoin them from using a trade-mark belonging 
to the complainant, or an imitation of it calculated and intended to 
deceive the public, and advertising that they kept on hand and were 
the sole agents for the sale of snch axle-grease indicated in trade- 
mark. The trade-mark used by complainant is "Frazer's Axle 
Grease," printed on a label, with devices and pictures of wagons with 
horses and drivers, and other représentations of a peculiar character. 
The bill charges that the défendants Frazer & Co. manufacture a sim- 
ilar axle-grease, and attached a label marked"Superior Axle Grease, 
manufactured by Frazer & Co.," with devices so nearly alike that 
used by complainant as to deceive the public ; and that it is used for 
the purpose of fraudulently deceiving and misleading persons who buy 
and use axle-grease. There is also an allégation that défendants 
Yanz & Howes are the agents of Frazer & Co., in St. Paul, Minne- 
sota, for the sale of axle-grease manufactured by them, and so ad- 
vertise themselves, and are selling the said axle-grease labeled with 
the devices substantially similar to the trade-mark exclusively owned 
by complainant. An injunction is prayed for, etc. 

The défendants composing the firm of Frazer & Co. are citizens of 
Illinois. Yanz & Howes are citizens of Minnesota, and réside in the 
city of St. Paul. Service of snbpœna is made on Yanz & Howes, and 
this firm alone appear and file an answer, denying that they are agents 
of Frazer & Co., and allège that they purchased the axle-grease re- 
ceived and for sale by them in the open market in the course of trade, 
and that they hâve no interest in the other matters charged in the 
complaint. Eeplication is filed. 

The title of the complainant to the trade-mark and the manufacture 
of "Frazer's Axle Grease," as set forth in the bill, is derived from cer- 
tain assignments of letters patent, and contracts between the com- 
plainant, its grantors, and S. Frazer, one of the défendants. A 
motion is made to dismiss bill for want of jurisdiction. The princi- 

1 Report ed by Robertson Howard, Esq., of the St. Paul bar. 
v.23F,no.7— 20 
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pal reason assigned for dismissal is ihat the substautîal controversy 
in the bill is between citizens of Illinoia, and the défendants Yanz 
& Howes hâve no interest in it, and hâve disclaimed alleged agency 
in their answer. 

Horton <è Morrison, for complainant. 

John B. dt W. H. Sanhorn, for défendants. 

Nelson, J. I suppose the complainant could hâve brought this 
suit against Yanz & Howes alone. The controversy between thèse 
parties, citizens of différent states, is that défendants advertised that 
they had on hand for sale an article of axle-grease, with a trade- 
mark "Superior Axle Grease, manufactured by S. Frazer & Co.," with 
déviées similar to the trade-mark of the complainant, and tending 
to deceive the public, The object of the suit is to enjoin Yanz & 
Howes from calling the grease sold by them "Superior Axle Grease, 
manufactured by S. Frazer & Co.," for the purpose of making the 
public believe it is the "Frazer's Axle Grease" manufactured by com- 
plainant. It is the imitation of the device used by complainants 
that is sought to be enjoined, and there is no reason why the bill 
must fall because other parties défendant, not served, are citizens of 
the same state as the complainant. If the trade-mark used by Frazer 
& Co. is an imitation of complainant's, and used to deceive the pub- 
lic, the défendants who appear can be enjoined from advertising that 
they are the exclusive agents for the sale of axle-grease put up in the 
packages labeled as charged, and their déniai in the answer of agency, 
is not conclusive. I shall deny motion to dismiss and let the suit go 
to hearing, when it can be more clearly determined whether the trade- 
mark used by défendants infringes the rights of the complainant. 

Motion to dismiss bill denied. 



Central Trust Co. op New York v. Ohio Cent. R. Co. 

In the Matter of the Intervening Pétition of the Columbus, Hooking 

Valley & Toledo Eailway Company, asking for its Share 

of Earnings under a Pooling Contract. 

{Circuit Court, N. D. Ohio, W. D. March 24, 1885.) 

Railroad Companies — ExBCtJTBD Pooling Contract — Disposition op Jund 
Kbalizkd by Receivbb. 

Wliere a "pooling contract" entered into between two railroad companies 
has been fully executed, and the profits derived therefrom are coUeoted and 
lield by a receiver of one of the companies, he will not be allowed to retain the 
fund thusacquired, but will be deoreed to pay it over to the other company in 
accordance with the terms of the contract, without regard to the validity of the 
original agreemént. 

In proceedings pending in the circuit court of the United States 
for the district of Ohio, Western division, at Toledo, brought by the 



OENTBAL TRUST 00. 17. OHIO CENT. R. 00. 807 

Central Trust Company of New York against the Ohio Central Eail- 
"way Company, for foreclosurô of mortgage, etc., an iufcervening péti- 
tion was flled by the Columbus, Hocking Valley & Toledo Eailway 
Company against the receiver, John E. Martin, by leave of court firat 
obtained, in whieh it claims that there is due to it a large sum of 
money from said receiver, on the excess of his earnings, while oper- 
ating said Ohio Central Eaiiroad under a freight pooling contract, re- 
ferred to more fuUy in the opinion. Upou the filing of said interven- 
ing pétition, an order of référence was made to A. J. Eicks, Esq., as 
a spécial master, by request of counsel, to take testimony, and report 
upon the three points stated in the report of said master, which fol- 
lows. Upon the iiling of said report, the questions made by the pé- 
tition and report were heard by Justice Matthews, sitting in chambers, 
as circuit justice, at Washington, by request of the circuit judge. 

MASTER's report OSr the INTERVENING PETITION OF THE COLUMBUS, HOCK- 
ING VALLEY & TOLEDO RAILROAD COMPANT. 

To the Honorable the Judges of the Circuit Cmirt. 

Under the order of référence raade in the above-entitled cause, upon the in- 
tervening pétition of the Columbus, Hocking Valley & Toledo Eaiiroad Com- 
pany, the undersigned was directed to report: 

First. "Whether the pooling contract mentioned and set forth in said pé- 
tition was renewed by the receiver subséquent to his appointment and ac- 
ceptance of his oiHce, and if not, whether he and said petitioner recognized • 
and acted in good faith upon the belief that said contract was in force and 
mutually obligatory upon them." Upon this part of the order I report that 
the original contract was made between the Columbus, Hocking Valley & ïo- 
ledo Bailroad, the Ohio Central Railroad, and the Baltimore & Ohio Railroad, 
Companies, on the thirteenth day of January, 1883; that J. E. Martin was ap- 
pointed receiver of the défendant road on the twenty-ninth of September, 
1883; and that said receiver, after his appointment, while not formally re- 
newing said contract, continued to recognize it as in force by paying his 
monthly assessments of the expenses of the pool commission created by said 
contract as originally established and apportioned under it, and by reporting 
to it the amount of his business arising under the sarae. The receiver, in 
hia testimony on this subject, says in substance that he acted upon and recog- 
nized said contract in good faith, but did not ask for instructions from the 
court in regard to the eontinuance of that pool, for the reason that at that 
time it was not expected that any cash balances would ever accrue under it, 
because, upon the basis upon which the business of the road had theretofore 
been conducted, he expected to come out just about even on the pooling busi- 
ness at the end of the year. It therefore appears very clearly, from the testi- 
mony of ail concerned, that both of said parties to the contract recognized it 
and acted in good faith upon the belief that it was in force and mutually ob- 
ligatory upon them. 

Hecond. The second subject ref erred to in said order directs the master to 
"ascertain and report what caused the inequalities in the earnings of said con- 
tracting parties, and whether the diminiahed earnings of the petitioner arose 
from any dereliction or fault on ita part, and if so he will state what such 
faùlt or dereliction was. Upon this part of the case the master will report 
fully the facts and state explicitly the equities of the respective parties as he 
shall flnd them to exist." In the contract entered into, as aforesaid, the per- 
centage of business to be allowed each of the parties thereto, was apportioned 
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upon the basis of the actual coal transportation of each road for some years 
previous. This actual business showed that the coal produced along the Une 
of road of the petitloner entitled it to 54J per cent., and the Ohio Central to 27 
per cent., of tlie coal transportation business originating witliin the territory 
named in said contract. ïlie business, as conduoted under said contract by 
the roads named, sliows that each earned about its apportioned per cent, up 
to some time about July, 188t. About that time the petitioner herein, with- 
out any fault on its part so far as the évidence before me discloses, suddenly 
lost substantially ail of its coal transportation business, becauseof adisagree- 
ment between the owners and operators of the coal mines along its line of 
road, and the employés and miners therein. The petitioner was not itself a 
producer and miner of coal, nor had it any interest as stockholder, or other- 
wise, in any coal produoing company along its line of road. Said disagree- 
ment between the producers and miners of coal was, therefore, a matter which 
it could not control, exeept so far as it might influence the différences be- 
tween the producers and miners by concessions in priées of transportation. 
The évidence before me sliows that such concession was made on the part of 
petitioner and other parties to said contract, on ;i.ll coalshipped to Columbus, 
by vvay of effort to reconcile and compromise the différences between the 
operators and their employés, and afïord them a basis for a compromise, and 
thereby avert the long and ruinous strike that bas prevailed in the mining ré- 
gions penetrated by its line of road. Thèse différences, liowever, were not 
adjusted, and for several months there was a substantial suspension of coal 
transportation upon the petitioner's road. In the mean time the mines along, 
and tributary to, the line of Lhe Ohio Central road continiied to produce coal, 
and the sliipments over said road increased. In this way and for this reason, 
large inequalities in the earnings of the parties to said contract arose, and 
the Ohio Central Kailroad received a great excess of coal business above the 
percentage allotted under the contract. For the reasons above stated, it does 
not appear from the évidence before me that the diminislied earnings of the 
petitioner under said contract was the resuit of any fault on its part. 

The évidence shows that the contract which was in force when the receiver 
of the défendant road was appointed, and which he bas since recognized, af- 
forded to shippers of coal along the Unes of the railroads which are parties 
theretOi rates of transportation as low, if not lower, than was charged by any 
other railroad companies in the state, quantifies and distances being equal. 
The facilities afforded to shippers and the rates for transportation were uni- 
form, and fixed for a deflnite period. They were not higher than had been 
charged the public under the sliarpest compétition existing before the contract 
was made. So far, therefore, as the facts before me show, the parties to this 
contract eutered into it free from any conspiracyj or intent, to impose upon 
the public higher rates for transportation, or to give fewe.r facilities for the 
transaction of the publie business, than had before been afforded by them, or 
than was offered by other Unes in the state; and if the contract is to be en- 
forced, they stand upon the same footing, so faf as the equities between them 
are to be adjusted. The inequality in their earnings was not caused by fault 
of one, or procurement of the other, but was the resuit of influences neither 
party originated or controUed, and, therefore, if the contfact is one which the 
court can recognize and enforce, the petitioner is justly entitled to the net 
profits, which bave accrued to the receiver upon the excess of coal business 
which went over his line of road, growing out of the suspension of the coal 
trafflc on petitioner's road, as hereinbefore stated. 

Third. I am further required by the order of référence to "show what 
amount, if anything, is due petitioner under said contract in the event it is 
enforced. " I hâve not had presented to me the detailed statement of the busi- 
ness done by the roads afleeted by this contract, as shown by their reports to 
the pool commission, but the testimony shows that the receiver has trans- 
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ported a large excess over what his percentage of business under the contract 
would hâve been, but, for various reasons stated at length by him, he claims 
that, even if the contract is to be enforced, it should not be literally applied as 
to hls earnings. ïhe petitioner, by its offlcers and counsel, concur in the re- 
ceiver's views in this respect, and I therofore accept his figures as fair, and 
report that if the contract is enforced there is due to the petitioner, the Colum- 
bus, Ilocking Valley & Toledo Kailroad Company, from the receiver of the 
défendant road, the sum of $50,000. 

The parties interested were served with due notice of the hearing before 
me. ïhe complainant was represented by its counsel, Swayne, Swayne & 
Hayes, and the receiver appeared in person and testifled pursuant to notice 
and request from me. ïhe petitioner was represented by .Judge Bxjkkb. Ail 
the testimony taken before rne is filed herevvith, markedExhibit A, and, with 
this report, is respectfully submitted. 

[Signed] A. J. Kicks, Spécial Master. 

Butler , Stillman é Hnhbird and Swai/ne, Swayne é Hayes, îox Cen- 
tral Trust Co., the complainants in the original proceedings. 

Stevenson Burke, for the intervening petitioners. 

Matthews, Justice. The petitioner prays for an order direoting 
the receiver in this cause to pay over to it the sum of $50,000, in 
his hands, elaimed to be due to it under a contract entered into Jan- 
uary 13, 1883, between the petitioner, the Ohio Central Eailroad 
Company, and the Baltimore & Ohio Eailroad Company. The con- 
tract is of that description known as pooling contracts, and had réf- 
érence to the coal business of the several roads, in respect to which 
they were competitors. It provided that the business and earnings 
of the parties should be equalized upon the basis of 54^ per cent, to 
the petitioner, 27 per cent, to the Ohio Central, and ISg- per cent, to 
the Baltimore & Ohio Eailroad Company, the priées of transportation 
being fixed by commissioners appointed under the contract, and at 
the end of each year the joint earnings from this businesSj of which 
a separate account should be kept, were to be divided according to 
the same percentage, any excess received by a party to be paid over, 
after deducting one-half for the cost of carriage. 

This contract was in force and in opération between the parties 
when the bill was filed in this case, and the receiver was appointed. 
No spécifie directions in regard to it were given to the receiver at the 
time of his appointment, or since, and thinking the contract fair, 
reasonable, and probably bénéficiai, he has continued to act under 
it. The percentages for division agreed upoUj it appears, fairly rep- 
resent the proportions according to which the business had been pre- 
viously divided between the roads, when operating in compétition, 
and the objeet of the arrangement was to maintain what the parties 
should deem to be reasonable, but remunerative, priées of transporta- 
tion by taking away the motive for cutting rates. In conséquence of 
the strike among the miners in the coal région through which their 
roads run, the amount of coal transported during the past year over 
the petitioner's road has been greatly reduced below its usual propor- 
tion, and that of the road of the Ohio Central relatively increased, 
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and in oonseqaenoe a f und of $50,000, net receipts arîsing from that 
exceas, bas accumulated in the hands of the receiver. The order to 
pay it over, in accordance with the terms of the contract asked for 
by the petitioner, is resisted by the complainant in this suit on behalf 
of the mortgage bondholders, who are prosecuting the suit for a fore- 
closure and sale. Thç grounds of objection are: 

First, that contract is illégal, being in restraint of trade, and void, as con- 
trary to public policy; second, that it is void as ultra vires, the Ohio Central 
Bailroad Company liaving no coiporatepovver to enter into it; ihii-d, that the 
receiver was not authorized to recognize and continue it in opération. 

In my opinion the receiver was well warranted in recognizing, 
adopting, and continuing in opération the contract in question. As 
an officer of the company at the time it was made, he participated in 
its exécution and entered into it on behalf of his company, believing 
it to be a reasonable, just, and useful arrangement on behalf of ail the 
interests he was bound to consult, both publie and private. He was 
selected and appointed as a receiver in this cause at the instance of 
the complainant, and the bondholders whom it represents, It was 
not then thought necessary or expédient to limit his discrétion in the 
practical management of the road, thus placed in his hands, by any 
express instructions. The existence of this contract, it must be pre- 
sumed, was well known to those who are now seeking to repudiate it ; 
if not, it might hâve been by the exercise of the slightest diligence. 
In conséquence of casualties not foreseen at the beginning, it has 
eventuated in the accumulation of the cash balance now in contro- 
versy. The contract has been fully executed as to the transactions 
and business out of which that balance has grown. 

The question now presented to me is not whether an unperformed 
and executory contract shall be enforced, nor whether damages shall 
be recovered against a party who refuses to operate under it. It is 
whether one party, who has received ail the expected benefits to be 
derived from it, shall account for the fruits of its performance, which 
by its terms belong to another, and which, contrary to its terms, it 
retains. The contract, whether légal or not, was not binding on the 
complainant or the receiver; and if objected to in season, proper in- 
struction would hâve been given in référence to its récognition and 
adoption. Failing to take proper steps to that end, the receiver was 
necessarily left at liberty to exercise his own judgment and discrétion 
in référence to it. The contract itself was a customary one among 
railroads, and the receiver believed it to be reasonable and fair, and 
that it was expédient to continue it in force. This he has done with 
the resuit already stated. Good faith requires that the proceeds aris- 
ing from its opération, and which by its terms belong to the petitioner, 
should be paid over to it, with out regard to the questions now made 
as to the original validity of the contract. The receiver is accord- 
ingly directed to pay over to the petitioner the amount foùnd to be 
due by the m aster, in accordance with the prayer of the petitioner. 
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EOBERTB V. HiLL. 

{Circuit Court, V. Vermont. March 27, 18850 

1. National Bakks— Plbdgb.to Secure Dbpositor— Act of Iksoltenct. 

If the ofïicers of a national bank, at the time of pledging a note to secure a 
depositor who had been allowing the bank to use his money and who was ap- 
prehensive of a loss thereof, saw tliat the bank was approaching failure and 
made the pledge to keep the note out of the assets to be distributed, such pledge 
■would be void j but if they made it to prevent failure, and expecting to prevent 
failure, by retaining and using the deposit to pay other depositors, it would be 
good. 

2. Samb— Pledge Held Good. 

On examiaation of the circumstances of this case, held, that the pledge should 
be sustained. 

In Equity. 

Boberts é Roherts, for orator. 

Jed P. Ladd and Henry C. Adama, for défendant. 

Wheelee, J, The orator is receiver of the First National Bank of 
St. Albans; the défendant is administrator of the estate of D. E. Mc- 
Gregor. The bill is brought to set aside a pledge of a promissory 
note of $8,031.35, made by the officers of the bank to the defendant's 
intestate on the twentieth day of February, 188é, to sec lire a deposit 
of $8,850. The right to hâve the pledge set aside and recover the 
note or its proceeds dépends entirely upon section 5242, Eev. St. 
There is no question about the validity of the deposit, nor but that 
the pledge wonld be good to secure it at common law. The statute 
makes utterly nul! and void ail transfers of the securities and pay- 
ments of the money of the bank made after an act of insolvency, or 
in contemplation thereof, with a view to prevent the application of 
the assets in the manner prescribed in that chapter, or with a view 
to the préférence of one creditor to another, except payment of the 
circulating notes. What would be an act of insolvency is not defined, 
but would apparently be the failure to redeem the circulating notes 
according to section 5226, as that is the only thing which would au- 
thorize the comptroller of the currency, beforethe act of 1875, (19 St. 
at Large, 63,) to take possession of a national bank and appoint a re- 
ceiver. This bank had not committed such an act of insolvency, but, 
beyond any fair question, was, in faet, insolvent at the time of the 
pledge. 

The contemplation mentioned in the statute appears to be that of 
insolvency itself, and not of that particular act of insolvency in not 
redeeming the circulation. Case v. Citizens' Bank, 2 Woods, 23. 
Hère was insolvency, in fact, to be contemplated, sufiicient to avoid the 
pledge, if actually made in contemplation of it with a view to prevent 
the distribution of the assets ratably by a receiver, or to the préfér- 
ence of one creditor to another. The contemplation and view are to 
be those of the ofl&cers of the bank, and not of the creditor. If thèse 
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motives existed and were operative with them, no innocence or good 
faith on his part would save the transaction. Case v. Citizens' Bank, 
supra. When the insolvency became permanent, the view to prevent 
ratable distribution, or to make préférences, would, if it developed 
into actual existence, remain constant, and vitiate, not only ail trans- 
fers of securities, but ail payments of money to depositors, and to 
any creditors, except of the circulation. ïhe intention of this sec- 
tion would seem to be to prevent the disposition of any of the money 
or assets to common creditors whenever the insolvency should become 
so apparent as to make a receivership, or an ultimate loss to some of 
the creditors, probable -to the just appréhension of the offieers, and to 
hold ail for the benefit of ail. If this appréhension adequately ex- 
isted in the minds of the offieers of this bank at the time of this 
pledge, not only this pledge but ail subséquent pledges of collaterals 
to and payments of prior existing debts would be void. It would be 
manifestly unjust to make an innocent receiver of security or payraent 
give up his, and allow others who could be no more innocent to retain 
theirs, received when the fate of the institution was more and more 
imminent. 

The defendant's intestate is not shown, and does not appear to hâve 
been any relative, favorite, or friend of any officer of, or persan con- 
nected with, the bank. He was a mère depositor, at a low rate of in- 
terest, for the mutual advantage of himself and the bank. There was 
a run on the bank by depositors, whieh alarmed him. He did not 
want his money, but wanted to be secure. The offieers guarantied his 
deposit personally, and turned out this note to pacify him. He was 
dealt with as any other créditer equally importunate would hâve been. 
There was no intent to favor him over others; their motive was to re- 
tain the money. Had he received the money he would hâve been 
equally liable torefund that, under this statute, as has been shown. 
By mustering available assets and raising money, and a like use of 
securities with other depositors, they met the run for a time, by pay- 
ing those who would be paid, securing those who would be paid or se- 
cured, and restoring confidence to the rest. They were striving to 
save the bank, and not striving to help him at the espense of the 
others. 

The bank continued business about six weeks after this pledge. 
Then the offieers saw that the effort to maintain it was hopeless, and 
stopped business. Their appréhension of the condition of the bank, 
and motive to prevent suitable distribution of the assets, ought to be 
made to appear clearly in order to jnstify going back so far as to the 
time of this pledge, and opening ail pledges and payments on past 
debts; and their purposes and acts are to be considered in view of 
what they could see loôking forward, and not wholly by what is ap- 
parent now looking backward. If they saw at the time of the pledge 
that the bank was approaching failure, and made the pledge to keep 
the note out of the assets to be distributed, the pledge would be clearly 
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void ; but if they made it to prevent failure and expecling to prevent 
failure, it would appear to be good. The insolvency had corne grad- 
ually, and not by any sudden loss which would arrest attention at 
once. The actual condition was as good as it had been for some time. 
They must hâve known that it was perilous, but do not appear to 
hâve lost courage, or then to hâve expected failure. The évidence 
does not satisfactorily show that they were placing money and se- 
cnrities where they would be kept from the effect of failure, but rather 
does show that at that time they were using their assets to prevent 
failure. Therefore, it is not found that this note was pledged with a 
view to prevent its application in the manner prescribed by that chap- 
ter, nor with a view-to a préférence of this oreditor to any other. 
Let there be a decree dismissing the bill of complaint, with costs. 



Steam Stone-Cutter Co. v. Sears and others. 

Bame V. YouNG and others. 

Same V. Batchelder and others. 

Same V. WiNsoR Savinos Bank and others. 

Same v. Jones and others. 

Same v. Duff and othera. 

Same v. McCarty and others. 

(Circuit Court. D. Vermont. March 27, 1885.) 

Vendou and Vendée — Attachment on Wkit of bEQUBSTRATioN — Notice to 
Subséquent Pokchaseks — Rbv. St. Vt. H 874, 875. 

Attachment on a writ of séquestration, by leaving a copy of the writ with a 
description o£ the estate attaohed in the town clerli's office, pursuant to Kev. 
Laws Vt. § 874, held valid against subséquent purchasers without actual notice, 
without the entry in a V)ook kept for tliat purpose by the town clerk of the 
names of the parties, date of the writ, nature of the action, sum demanded, 
and officer's relurn, as required by section 875 ; distinguishiag Burehard v. B'air 
Baven, 48 Vt. 327. 

In Equity, 

Aldace F. Walker, for orator. 

William Batchelder, for défendants. 

Wheeler, J. Thèse cases each involve title to distinct parcels of 
land under the same writ of séquestration and levy of exécution that 
were in question in Steam Stone-cutter Co. v. Jones, 21 Blatchf. 138; 
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B. C. 13 Fbd. Ebp. 567; and Steam Stone-cutter Co. v. Sears, 9 Fed. 
Ebp. 8. The only question made now is whether the attachment on 
the writ of séquestration, by leaving a copy of tlie writ with a de- 
scription of the estate attached in the town clerk's ofSce, pursuant to 
section 874, Eev. Laws Vt., was valid against subséquent purchasers 
without actual notice, without the entry in a book for that purpose 
by the town clerk of the names of the parties, date of the writ, na- 
ture of the action, sum demanded, and officer's return, as required by 
section 875, Eev. Laws Vt. It is claimed that this question was not 
deoided in either of the former cases. It is understood, however, 
that the situation of thèse défendants in this respect is not différent 
from that of the défendant Sears in Steam Stone-cutter Co. v. Sears, 
and that of George, Chase, and Eay in Steam Stone-cutter Co. y. Jones. 
They ail claimed title under Jones, Lamson & Co,, in whose deed from 
the, attachment debtor of the whole on record the attachment was 
expressly mentioned and warranted against. Burchard v. Fair Haven, 
48 Vt, 327, now much relied upon, was before the court in Steam 
Stone-cutter Co. v. Jones, and its effect upon the titles of those subsé- 
quent purchasers fully considered. 

In Burchard v. Fair Haven the town clerk's office was bare of the 
copy of the writ and return of the officer left, as well as of any entry 
of the attachment in a book, and the town clerk, whose duty it was 
to receive and kéep that copy as well as to make the entry, and for 
whose fault the suit was brought, repudiated the claim that there 
ever had been such a copy there. It was for bis fault in not receiv- 
ing and keeping the copy as a part of the records of his office, and 
not for not making the entry of the attachment in a book only, that the 
plaintiff recovered. It was not decided there, that leaving a copy of 
an attachment with a description of the estate attached, did not create 
a lien, without the entry of the attachment in the book to be kept for 
that purpose, but only that, without either, the title of a subséquent 
purchaser without notice of the attempted attachment would not be 
defeated by it. The entry in the book was not only not made, but 
there was nothing by wbioh to make it, and a déniai that there had 
ever been anythingfrom whioh it could be made. Hère, the copy and 
description of the estate were always on file after they were left for 
record, and hâve since been entered in the proper book. It bas al- 
ways been held in Vermont that when instruments of title to land, 
required by law to be recorded, are left for record in the proper of- 
fice, the record, when made, will relate back to the time of the leaving 
for record. Bigelow v. Toplijf, 25 Vt. 273; Essex Co. R. Co. v. Lu- 
nenburgh, 49 Vt. 143. The. delay in making the entry in this case 
made the attachment more diffieult to find, but did not remove it or 
vacate it. If thèse défendants were misled in any way to their dam- 
age by the delay, they bave the responsibility of the town to look to 
for redress. The orator appears to be entitled to a deeree in thèse 
cases similar to that made in Steam Stone-cutter Co. v. Jones. 
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Let a decree be entered, removing the cloud upon the orator's title 
created by the conveyances subséquent to the attachaient, and for an 
injunction against setting up the same against the title created by 
the attachment and levy, with costs, in each case. 



Abraham and others v. Western Union Tel. Co. 

{Circuit Court, B. Oregon. A.pril 8, 1885.) 

Tblegbaph Companies— Business op — Liabilitt pok Négligence. 

A person engagée! ia the business of telegraphy, or the transmission of mes- 
sages for hire by means of electricity, is a public servant, and responsible to 
the party injured for any loss arising from his négligence in transmitting or 
delivering such a message; but he is not liable as an insurerof said message 
against errors conséquent upon causes beyond his controL 

Action to Kecover Damages. 

M. W. Fecheimer, for plaintifF. 

Rufus Mallory, for défendant. 

Deady, J. This action is brought by the plaintiffs, citizens of Or- 
egon, against the défendant, a corporation formed under the laws of 
New York, and doing business in the state of Oregon, to recover dam- 
ages to the amount of $1,854, caused by the alleged négligence of the 
défendant in sending and receiving a message for the plaintiffs be- 
tween Glendale and Eoseburg, Oregon. It is alleged in the amended 
complaint that on October 30, 1883, the plaintiff Walter Wheéler 
sent a message over defendant's telegraph line from Glendale to Eose- 
burg, to his partners and co-plaintiffs, by the firm name of Abraham, 
Wheeler & Co., in thèse words : 

"Glendale, Oe., Oct. 30, 1883. 

"To Abraham,Wheeler & Co., Eoseburg, Or. : "Don't sell any wheat; hold 
a few days. 

[Signed] "Waltek Wheeler." 

That the price demanded for transmitting said message was pre- 
paid by the sender, in considération of which the défendant under- 
took to deliver the same as written and addressed ; that the défend- 
ant transmitted said message so negligently and unskillfully that the 
same was delivered to said Abraham, Wheeler & Co., at Eoseburg, 
with the word "ail" substituted for "any" in the original, in consé- 
quence of which the plaintiffs immediately sold 9,000 bushels of wheat, 
the same being a portion of a greater quantity they then had on hand, 
at 97|- cents per bushel, that being the market price at Eoseburg 
therefor; but that thereafter, and on November 1, 1883, wheat was 
worth at that place $1.23J cents per bushel; and that it was the in- 
tention of said Wheeler in sending said message to hâve the plaintiffs 
hold said wheat for a time, and thereby receive the advance thereon. 
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and the plaîntiffs would hâve done so, and thereby realized said ad- 
vanoe, if said message had been truly delivered. 
By Ihe amended answer the défendant dénies : 

(1) Négligence in transmitting oi delivering tlie message. (2) That the 
plaintiffs sold said wheat on account or by reasonof tlie information or ad vice 
contained in said message as received by them, and avers tliat such sale was 
in fact contrary thereto. (3) ïliat on November 1, 1883, wlieat was worth 
at Eoseburg $1.23|- per bushel, or any more than 81 cents par bushel. (4) 
Knowledge as to the intention o£ said Wheeler in sending said message, or as 
to whetherthe plaintiffs would hâve realized any greater price for said wheat 
if said message had been duly delivered. (5) That the plaintiffs were damaged 
in the sum of $1,854, or at ail, by the négligence of the défendant in sending 
or receiving said message. And also sets up a spécial défense to the effect 
that the error in sending the message was the resuit of natiual causes beyond 
the control of the défendant. 

The answer also contains a statement intended either as a défense 
to the action, or in mitigation of the damages claimed therein, that 
the message in question was received and transmitted by the défend- 
ant on the condition, and subject to the agreement, that it should 
not be liable for any mistake in the transmission or delivery of the 
same, whether eaused by the negUgence of the défendant or other- 
wise, beyond the amount paid for sending the same, unless it was re- 
peated; and that the plaintiffs did not hâve said message repeated, 
whereby they assumed the risk of any mistake occurring in the trans- 
mission thereof. To this statement or plea the plaintiffs demur, for 
that it does not constitute a défense in whole or in part to the action, 
which is for damages eaused by the négligence of the défendant. 

Electricity has been in successful use as a means of transmitting 
messages and information for about 40 years. During this time the 
responsibility of the person who undertakes to serve the public in this 
way, and the nature of his employment, bave been the subject of much 
considération and some conflicting judgments in the courts. With 
the progress of time and the marked improvements in the science of 
telegraphy, there has been a tendency to hold telegraph companies to 
a higher degree of diligence and a larger measure of responsibility in 
the discharge of their duties to their employers. From the first an 
effort was made to liken the business of telegraphy to the carriage of 
goods by a common carrier. But the courts, with but probably one 
exception, {Parks v. Alta Cal, Tel. Co. 13 Cal. 422,) hâve declined to 
hold the telegrapher responsible as an insurer of the accuracy of mes- 
sages transmitted by him, and bave limited his liability to losses aris- 
ing from mistakes resulting from his négligence in the diseharge of 
the duties of his employment. 

The liability of a common carrier is twofold. The one arises from 
the fact that he is an insurer of the safety of the goods committed to 
his oustody against loss from ail danger or accident, except the act of 
God and the public enemy; and the other from the fact that he is a 
bailee of such goods, and as such responsible for any loss or in jury 
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thereto conséquent upon his own négligence. And the weight of au- 
thority is that he may, by contract, restrict his liability as an insurer, 
but not as a bailee. Gare and diligence are the essential duties of his 
employment in this respect, and it would be contrary to public policy 
to allow him to contract for less, or to limit his responsibility for his 
own négligence. 

And although a telegrapher is not an insurer, and therefore not re- 
sponsible for an error in a message conséquent on causes beyond his 
control, he is, like a common carrier, a servant of the public by rea- 
son of his employment, and bound to the exercise of care and dili- 
gence adéquate to the diseharge of the duties thereof, and cannot by 
any notice, régulation, or contract limit or control his liability for the 
négligence of himself or servants. As was said by Mr. Justice Strong 
in Express Co. v. Caldwell, 21 Wall. 269 : 

"Telegraph companies, thoiigh not common carriers, are engaged in a busi- 
ness that is in its nature almost, if not quite, as important to tlie public as 
that of carriers. Like common carriers, they oannot contract with their em- 
ployers for exemption from liability for the conséquences of their own négli- 
gence." 

By section 17 of the act of Oetober 17, 1862, (Laws Or. 776,) it is 
provided that a telegraph Company doing business in this state niust 
transmit ail messages in the order in which they are received, with 
certain exceptions of public interest, under a penalty of $100. This 
act is a récognition, as well as a déclaration, of the fact that the em- 
ployment of the défendant is a public one, "to be can-ied on," as 
was said by Bigelow, J., in Ellis v. American Tel. Co. 13 Allen, 231, 
"with a viewto the gênerai benefit and for the accommodation of the 
community, and not merely for private émolument and advantage." 
And the measure of damages in an action against the défendant for 
a failure to'perform a duty pertaining to this employment with due 
care a.nd diligence is the ordinary one in actions for damages caused 
by a neglect of duty. Any stipulation or notice limiting the defend- 
ant's liability in this respect is void and of no effect. Notwithstand- 
ing the contract or condition under which this message is alleged to 
bave been sent by the plaintifï, if the error in its transmission was 
conséquent upon the négligence of the défendant, or the want of or- 
dinary care and prudence on the part of its servants, it is liable to 
the plaintiffs for the damage sustained thereby. And this includes 
gains prevented as well as losses sustained, provided they are the 
natural and proximate conséquence of the error or mistake. 

In the case of an obscure or cipher message, of which the import 
or importance is not apparent to the operator, there is a confiict of 
authority as to whether or not the damages should be limited to the 
price of the message. Candee v. W. U. Tel. Go. 34 Wis. 479 ; Hart 
V. Same, 4 Pac. Eep. 658. 

But the case under considération is one in which the message, by 
its itierms, informed. the défendant of its import and importance, and 
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ihe measdré of damages for a breach of the nndertaking to transmît 
it with oare and diligence is the ordinary one. It foUows that the 
matter demurred to neither constitutes a défense to the actionnor a 
mitigation of the damages sought to be recovered thereby, and there- 
fore the demurrer must be sustained ; and it is so ordered. 

In addition to the authorities above cited, the following cases hâve 
been examined, and are referred to as bearing on the question in- 
volved in this cause from variou's stand-points : BaUroad Go. v. Lock- 
wood, 17 Wall. 357; Jones v. Voorhees, 10 Ohio, 145; True v. Inter- 
national Tel. Go. 60 Me. 9; Bartlett v. W. U. Tel. Co. 62 Me. 209; 
Redpath v. Same, 112 Mass. 71; Grinnell v. Same, 113 Mass. 299; 
New York é W. P. Tel. Go. v. Dryhurg, 35 Pa. St. 298; Passmore 
V. W. U. Tel. Go. 78 Pa. St. 238; Telegraph Co. v. Griswold, 37 
Ohio St. 301 ; Breese v. U. S. Tel. Co. 48 N. Y. 132; Wann v. W. U. 
Tel. Co. 37 Mo. 472; W. U. Tel. Co. v. Fenton, 52 Ind. 1; White 
V, W. U. Tel. Go. 14 Fed. Eep. 710, and note, 718. 



LoGwooD and Wife v. Memphis & G. R. Co. 
{Circuit Court, W. D. Tennessee. Maroh 18, 1885.) 

COMMON CATtRIEBS — DlSORIMINATIOK — RaCE AND CoLOK OF PaSSENGEBS — EqTTAL 

Accommodations. 

Equality of accommodation does not mean identityof accommodation, and it 
is not unieasonabIe,under certain circumstances, to separate wliito and colored 
passengers on a railway train, if attention is given to tlie requirement tliat ail 
paying the same price shall liave snbstantially tlie same comforts, privilèges, 
and pleâsures furnished to eitlier class. 

Action for the WrongfuI Exclusion of a Passenger from a raîlroad 
car. 

Logwood and wife are colored people living at Huntsville, Alabama. 
She bought a first-class ticket over the defendant's railroad to Court- 
land, but when she went on the platform of the ladies' car a brake- 
man, who had allowed aeveral white ladies to enter, closed the door on 
Mrs. Logwood, and told her she must apply to the conductor of the 
train for permission to ride in that car, and that she could take a seat 
in the front car. According to her testimony and that of her wit- 
nesses, the conductor told her she must ride in the front car; that she 
told him she had always been allowed to ride in the ladies' car and 
thought she should be permitted to do so again, as she was sick and 
did not wish to ride in the front car, where there was swearing and 
smoking and whisky drinking, but that the conductor insisted upon 
her riding in the front car, and told her he would see that there was 
no swearing, smoking, or drinking. 

According to the testimony of the conductor and the defendant's 
other witnesses, he told her he was busy then, but had always allowed 
her to ride in the ladies' car, and if she would be seated in the front 
car until he got through he would put her into the ladies' car. She 



IiOaWOOS p. HEUPBIS A 0. B. OOw 819 

ordered her trunk off the baggage car, refused to take that train, and 
under instructions from her husband kept her ticket, bought another, 
and went to her destination on the next train in the ladies' car. Both 
Mrs. Logwood and the condnctor testified that she had often traveled 
with him, and always rode in the ladies' car. The car in the rear was 
reserved for ladies, and suoh other passengers as were admitted to it. 
The front car was a gênerai one, in which smoking was permitted, but 
on this particular occasion, according to the testimony of défendant, 
was newer and brighter, and in ail respects equal to the rear one in 
appearance and comfort. Colored people were generally required to 
ride in the front car, unless objection was made by them, in which 
case proper persons were allowed to ride in the ladies' car, the plain- 
tiffs always having been permitted to do so. 

W. M. Randolph, for plaintiffs. 

Poston é Poston and L. W. Humes, for défendant. 

Hammond, J., {cJiarging the jury orally.) Common carriers are re- 
quired by law not to make any unjust discrimination, and must treat 
ail passengers paying the same price alike. Equal accommodations 
do not mean identical accommodations. Eaces and nationalities, un- 
der some circumatances, to be determined on the facts of eaeh case, 
may be reasonably separated ; but in ail cases the carrier must f urnish 
substantially the same accommodations to ail, by providing equal com- 
forts, privilèges, and pleasures to every class. Colored people and 
! white people may be so separated, if carriers proceed according to this 
rule. If a railroad company f urnish es for white ladies a car with 
spécial privilèges of seclusion and other comforts, the same must be 
substantially furnished for colored ladies. AU travelers hâve to sub- 
mit to some diseomforts and inconvenienees, and should not be too 
exacting, but are entitled to polite treatment, free from any kind of 
indignity. 

The brakeman on the train having referred Mrs. Logwood to the 
conductor, who was the proper officer to décide upon her right to ride 
in the ladies' car, and she having gone to him, the question in this 
case must be determined by what occurred between them; and if yoa 
believe from the proof that the conductor ratified the act ot the brake- 
man by telling her she must ride in the front car, and would not be 
permitted to go into the ladies' car, the company is undoubtedly lia- 
ble for damages, unless yoa conclude from the évidence that the front 
car was, under the rule already announced, equal to the ladies' car. 
But if you believe that the conductor told her that at his convenience 
he would admit her to the ladies' car, and there was no unreasonable 
delay or discomfort in bo doing, the plaintiffs cannot recover in this 
case. 



The court announced that it adopted the opinion of Judge Morhis in the 
case of The 8ue, 22 Fed. Eep. 843, as a proper statement o£ the law of this 
case, and it was read in argument before the jury.— | Rep. 
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Newby and others v^ Beownlee, 

(Cirenit Court, D. Kansas. March 9, 1885.) 

1. Taxation — Land Sold undbr Confiscation Act. 

Where land has been sold under the confiscation act of July 17, 1862, tlie life- 
estate of the owner is sold and transferred to the purchaser, and no title re- 
malns in the United States to exempt such land from taxation by a state. 

2. Samb — DUTT DP Ltfb-Tbnant. 

Ordinarily, a tenant for life must pay the taxes assessed on land, if there i? 
any income to pay them with. 

3. Same — Kansas Statuts. 

In Kansas the land itself is taxed, and it matf ers not what raay be the condi- 
tion of the title, or who may be tlie owner ; and unless it cornes under one of 
the exemptions named in the statutes it is subject to its burden of the public 
revenue ; following Blue-Jachet v. Gommissionèrs, 3 Kan. 347, and Miami Go. v. 
Braekenridge, 12 Kan. 114. 

4. Same — Tax Debd — Subséquent Taxes Unpaid. 

A tax deed is not invalid because the subséquent taxes had not been paid at 
the date of makiiig it. 

5. Samr — Dbsckiption op Land. 

Where the land bid ofE at a tax sale is described In the tax deed as " the 
north-east eighty acres" of a quarter section, without saying that it is in a 
square, this will not invalidate the deed. 

Action in Bjectment. The opinion statea the faets. 

John Doniphan, for plaintifs. 

D. -S. AlforA, for défendant. 

Poster, J. The plaintifïs, who are the heirs at law of Nathan 
Newby, bring this action in ejectment to recover the S. E. ^ of sec- 
tion 7, township 8, of range 20 E., being 160 acres of land lying in Jef- 
ferson county, Kansas. The défendant, Brownlee, sets up a superior 
title to the plaintiffs', derived from a séries of tax sales, and deeds 
made on such sales. The plaintiffs attack the defendant's title as 
illégal, for the reason that the land was not taxable at the time the 
taxes were levied, and that the tax proceedings and the tax deeds 
were irregular and illégal, and are null and void. The faets in référ- 
ence to the title of this land are as follows : In August, 1864, this 
real estate was seized by the United States marshal of the district of 
Kansas, in pursuance of a writ issued out of the United States dis- 
trict court of said district, under and by virtue of the act of congress 
of July 17, 1863, known as the "Confiscation Act." In September 
following the United States attorney for said district filed in said 
court his libel against the property, averringthat Nathan Newby, the 
owner thereof, was giving aid and comfort to the rebels, and was in 
armed rébellion against the United States, etc. After admonition 
duly given, on the twenty-ninth day of November, 1864, said court 
entered a decree of condemnation and forfeiture of said real estate to 
the United States. In December following a writ of venditioni ex- 
ponas was issued to the United States marshal, and in January, 1865, 
he sold the said real estate under said writ to one James McCormick, 
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which sale was by the court confirmed in April, 1865. The land at 
that time was vacant, unoocupied, and without improvements, and 
BO remained until about the year 1879, when the défendant, Brown- 
lee, entered and took possession under liis tax title, and he has since 
occupied said promises, and has made lasting and valuable improve- 
ments, and the premises and improvements are now worth over $5,- 
000. Nathan Newby died in the year 1881, and plaintiffs are his 
heirs at law. 

The first point urged by the plaintiffs is that after the decree of 
condemnation and confiscation of this property it was rfot subject to 
taxation by the state, or, at most, the state could only tax the title 
and interest in the land which was confiscated to the United States 
and Bold by the marshal under the writ of venditioni exponas. Just 
why this is bo, the plaintiffs' counsel in his argument is not exactly 
clear and explicit, but raises at least the implication that such is the 
case because the gênerai government still holds some title or estate 
in the land, perhaps in trust for the heirs of Nathan Newby ; or, be- 
cause the party in possession of the life-estate must keep down the 
taxes assessed on the land; that it is but the life-estate that is tax. 
able. Neither of thèse positions can be maintained. Whatever in- 
terest or title in this land inured to the United States under the de- 
cree of condemnation and forfeiture passed by virtue of the sale to 
the purchaser, and thereafter the United States held no title or estate 
in the land. In the case of Wallach v. Van Riswick, 92 U. S. 213, 
the suprême court, speaking of the effect of a pardon as to restoring 
property which had been seized, condemned, and sold as this prop- 
erty was, use the following language : 

" Considering that amnesty did restore what the United States held when 
the proclamation was issiied, it could not restore whac the United States had 
ceased to hold. It could not give back the property which had been sold, or 
any interest in it, either in possession or expectancy." 

Again, in the same case, p. 212 : 

"And as the fee cannot be in the United States, they having sold ail that 
was seized, nor in the purchaser, " etc. 

It is conolusively settled that the estate seized, condemned, and 
sold, under the confiscation act of July 17, 1862, was the life-interest 
of the ofïender. Bigelow v.Forrest, 9 Wall. 341; Day v.Micou, 18 
Wall. 156; Wallach v. Van Riswick, 92 U. S. 202. In the case last 
cited, the court held it unneeessary to décide where the fee remained 
during the life-time of the ancestor, and it is unneeessary in this 
case, and would be presumptious in me, to speeulate on that subject. 
But it is clearly decided that there is nothing left in the person whose 
estate has been confiscated, and nothing in expectancy which he can 
alienate or convey. And it is just as clearly decided that after the 
sale nothing remains in the United States. 

There cannot be a pretext of title in the United States to exempt 
this land from taxation. Is there anything in the laws or statutes of 
v.23F,no.7— 21 
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Ëânsàs exempting ît? The first section of the stafaie concerning 
taxation (Gen. St. 1868, p. 1019) reads as foUows : 

"AU propettyin this state.real and personal, not expressly exempted there- 
from, shall be subject to taxation in the manner prescribed by this act." 
Comp. St. 1879, p. 937. 

The fif th exemption named in the statutes reads as follows : 
"Ail property beloiiging exclusively to this state or to the United States." 
St. 1868, p. 1021; St. 1879, p. 988. "Each pareel of real property shall be 
valued at its value in money," etc. St. 1868, p. 1025; St. 1879, p. 947. 

There is nothing in the statutes of Kansas, nor in the theory of tax- 
ation, which recognizes the taxing of any particular estate or interest 
in land. It ia the land itself that is taxed, and it matters not what 
may be the condition of the title or who may be the owner; unless it 
cornes under one of the exemptions named in the statutes, it is sub- 
ject to its burden of the public revenue. Blue-Jacket v. Commission- 
ers, 3 Kan. 347; Miami Co. v. Brackenridge, 12 Kan. 114. 

The question as to who shall pay the tax is quite another thîng, 
and is a matter with which the taxing power has no concern, nor has 
the party buying the land at the tax sale any concern therein, unless 
the duty rests on him to pay the taxes. It seems to be settled by the 
decided cases that the tenant for life of real estate must pay the taxes, 
if there is any income to pay them with. Pierce v. Burroughs, 68 N. 
H. 302; Clark v. Middlesworth, 82 Ind. 240; Johnson v. Smith, 5 
Bush. (Ky.) 102; Prettyman v. Walston, 34 111. 193; 1 Washb. Eeal 
Prop. (3d Ed.) 112; Pike v. Wassell, 94 U. S. 714. In the last cited 
case, the suprême court held that if the life-tenant failed to pay the 
taxes, the children of the person whose estate had been forfeited, 
being the heirs apparent, may take the proper proceedings to enforce 
that duty on the tenant. But suppose the heirs fail to enforce this 
duty on the tenant, and the property is sold for the tax, and a stranger 
bids it off ; certainly no one would assert that it in any way concerned 
him, or affected bis title under the tax sale. This défendant, Brown- 
lee, was iiot the tenant, nor did he hold under the tenant, nor was he 
under any obligation to pay off thèse taxes, nor was he concerned in 
the confiscation proceedings. He appears to hâve been a stranger to 
the whole transaction, and as such bought this land at tax sale. And 
this brings us to the other question, the validity of the defendant's title 
under the tax deeds. 

There are two or three objections made to thèse tax deeds or part 
of them. One objection is that ail the subséquent taxes, to the year 
for which the property was sold, had not been paid at the time of mak- 
ing the deed. Another objection is that in one deed the land bid off 
is described as "the north-easfc eighty acres" of said quarter section, 
and does not say it is in a square. 

As to the first objection, I find nothing in the law invalidating 
the tax deed because the subséquent taxes had not been paid at the 
date of m'aking the deed. The General Statutes of 1868, p. 1058, § 
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112, and the Compiled Laws'of 1879, p. 966, § 138, hâve tlie follow- 
ing provision : 

"If any land sold for taxes shall not be redeemed within tliree years from 
the day of sale, the county clerk of the county where the samewas sold, shall, 
on présentation to him of a certiflcate of sale, exécute, in the name of the 
county, as county clerk, under his hand and seal, of the county, to the pur- 
cbaser, his heirs and assigna, a deed to the land so remaining unredeemed, and 
shall acknowledge the same, which shall vest in the grantee an absolute estate 
in fee-simple in such lands, subjeot, howecer, to ail unpaid taxes and charges 
which are a lien thereon. And such deed, duly acknowledged, shall be prima 
faeie évidence of the regularity of ail proceedings, from the valuation of the 
land by the assessor, inclusive, up to the exécution of the deed." 

The words which I hâve italicized in the above quotation indicate 
very clearly that a tax deed may be made where the subséquent taxes 
hâve not been paid, but the title conveyed is subject to such unpaid 
taxes. 

The other objection is to the description of the land. It appears in 
the deed, dated January 22, 1878, for sale of 1873. The law in force 
at the time of that sale is found in St. 1868, p. 1047, § 85 ; and it reads 
as foUows : 

"The person at such sale, olïering to pay the taxes and charges against any 
one pièce or parcel of land for the smallest quantity of land in a square, as 
nearly as practicable, off from the north-east corner of the tract, or pièce of 
land, shall be the purchaser of said quantity, located as aforesaid." 

This statute fixes the shape of the pièce of land bid olï. It must 
be in a square, and there could be no difficulty in locating exactly the 
Unes, and setting ofï the land purchased. The Statutes of 1879, p. 
961, § 111, ehanged this section, and provides that the pièce bid off 
shall corne off the north side of the tract, Of course, the deed would 
then read, so many acres off the north side. Besides, there appears 
to hâve been four other sales of this whole quarter section for taxes, 
and deeds made thereon, and that whole title is now held by the défend- 
ant, Brownlee. Two of thèse sales were for taxes prier to 1873, and 
two for subséquent years, (1875 and 1877;) and ail thèse sales appear 
to bave been made before Brownlee entered on the land. Thèse deeds 
in form are in substantial compliance with the requirements of the 
statute, and I am compelled to admit that the objections made ta 
them are not well taken, although it would hâve gratified me to hold 
the contrary, and relegate the défendant to his rights under the opci\- 
pying-claimant act. 

Judgment must go for the défendant. 
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HowES ». Camebon. 

{Circuit Court, N". D. Mlinois, December Term, 1883.) 

JUDOMENT— Execution to Préserve Lien— Ret. St. Itsl. Oh. 77, § T. 

An exécution is not " issued," withiû the meaning of section 1 of Chapter 77 
of the Revised Statutes of Illinois, ao as to keep the lien of a judgment on real 
estate alive unless it is delivered to an officer authorized to exécute it, and for 
the purpose of having it executed. The handiag of an exécution to a United 
8tates deputy marshal with the express direction not to exécute it until furtlier 
instructions, and giving no such instructions duriag the life-time of the writ, 
■will not préserve the lien. 

At Law. 

John I. Bennett, for Howes. 

Rosenthal é Pence, for Gilmore and others. 

Blodgett, J., (orally.) This is a pétition to set aside a levymade 
under an exécution issued in this case by the marshal of this district. 
The plaintiff, Howes, recovered against the défendant on the ninth 
of July, 1877, a judgment in this court for $1,978.50. On Decem- 
ber 26, 1877, a few months after the recovery of this judgment, as 
will be noticed, the défendant Cameron acquired title to lot 10, in 
block 22, in Duncan's addition to the city of Cliicago, hy deed of con- 
veyance. On the second day of December, 1878, the défendant and 
her husband sold and conveyed by deed, in good faith, to Jesse L. 
Nason, the N. |- of this lot, and on the twenty-second of April, 1879, 
the latter conveyed to Carry 0. Nason; October 1, 1879, Carry 0. 
Nason conveyed to one Erickson; October 1, 1879, the latter con- 
veyed to Melcher, and on the twenty-fourth of April, 1883, Melcher 
conveyed to the petitioner; so that the petitioner is now seized of the 
N.^ of lot 10, block 22, by a séries of mesne conveyances from Cam- 
eron. On the ninth of January, 1878, an exécution was made out 
by the clerk of this court and delivered to a clerk of the plaintifï's at- 
torney, which was subsequently returned to the clerk's office and a 
mémorandum made on the exécution docket that said writ had not 
been delivered to the marshal. On December 13, 1878, another ex- 
écution was made out by the clerk, but not delivered to the marshal, 
and on the seventh of February, 1884, an exécution was issued on this 
judgment and levied on the petitioner's lot. The petitioner asks that 
the levy under this exécution be set aside, on the ground that she is 
a hona fide purchaser of the property after the lien of the judgment 
had expired, and that her property ought not to be sold, or her title 
clouded by this levy, or sale under it. 

It appears from an affidavit of Frank I. Bennett, who was the clerk 
of Mr. John I. Bennett, the plaintiff's attorney in the recovery of this 
judgment, and the issue of this exécution, that the exécution of Jan- 
uary 9, 1878, was taken by him from the clerk's office and handed 
to one of the United States deputy-marshals, who asked what he 
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wished done with it; to which Bennett replied he would hâve to see 
the attorney and get instructions, and requested tbe depiïty to hold 
said writ until such instructions should be given; whereupon, as the 
witness states, said deputy, in aceordance with hia request, placed 
said writ away in bis olïïce to await further instructions. No in- 
structions were given, and no mémorandum or entry was made by 
the marsbal on the writ or elsewhere showing the writ had been in 
his hands, and after the expiration of 90 days from the date, it was 
taken from the deputy and returned to the clerk's office, who filed it 
as of the day it was returned, and the elerk at the same time made 
an entry on tbe exécution docket in this case that the exécution in 
question had not been delivered to the marsbal. 

The second exécution was merely made out by the clerk and handed 
to the attorney, who kept it in his office until tbe expiration of 90 
days from the date, when he returned it to tbe clerk, who marked it 
filed, and also made a mémorandum on the exécution docket that it 
had not been delivered to the marsbal. 

Section 1 of chapter 77 of the Eevised Statutes of Illinois provides 
that a judgment shall be a lien on tbe real estate of the person against 
whom it is issued for the term of seven years from the time it is ren- 
dered, and no longer, but when an exécution is not issued on such 
judgment within one year from the time the same becomes a lien the 
judgment shall thereafter cease to be a lien. The only question is, 
was an exécution issued on this judgment within a year from the time 
the judgment was rendered ? 

It is very clear to me that an exécution is not issued, within the 
meaning of this statute, unless it is delivered to an officer authorized 
to exécute it, and for the purpose of having it executed. The hand- 
ing of this exécution to a deputy-marshal with the express direction 
not to exécute it until further instruction, and giving no instruction 
to exécute it during the life-time of the writ, is not such a delivery of 
the writ to the officer as préserves the lien. For ail the purposes of 
preserving the lien, the writ might as well bave never been made out 
by the clerk. It lay inert and dead by direction of the plaintiff's at- 
torney, and placing it in the hands of a person who happened to be 
a deputy-marshal with directions not to do anything with it, does not 
make it any better than if it had been left in the desk of the clerk or 
attorney, because the vitality of the writ is suspended by express di- 
rection of tbe plaintiff's attorney, That the deputy-marshal under- 
stood the writ was not to be executed, is, it seems to me, conclusively 
shown by the fact that no indorsement was made on the writ, as re- 
quired by law, of the time he received it; and it is bardly possible tbe 
clerk would bave made an entry to the effect tbe writ was not deliv- 
ered to the marsbal if he had not been so informed by the attorney 's 
clerk when the writ was taken back to the clerk's office. 

The suprême court in Gilmore v. Davis, 84 111. 487, says : "A de- 
livery of such a writ to a sheriff, instructing him at the same time to 
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do nothing nnder ît, îs reallyno delivery, and conféra no rights on tîie 
créditer." It is true, the case I hâve cited was net expressly a case 
like this, where a continuation of a lien by the issue of an exécution 
was involved. That was a case between contending exécutions, and 
it was held that the delivery of a writ to a sherifif, with instructions 
not to exécute it, was équivalent to no delivery at ail. See, also, Berry 
V. Smith, 3 Wash. C. G. 60. 

The case, therefore, seems to me to stand precisely the same as if 
no exécution had been issued on the judgment until after the expira- 
tion of a year, and the lien of the judgment had ceased at the time 
the défendant conveyed the property in question to Jesse L. Nason, 
from whom the petitioner aoquires title by mesne conveyances. At 
the time the petitioner acquired title, the record in this case showed 
that the exécution had never been delivered to the marshal, and jus- 
tified the purchaser from the défendant in assuming that the judg- 
ment had ceased to be a lien upon this property at the end of the year 
from the time the judgment w&.s rendered. I am therefore of the 
opinion that the plaintiff bas no right to levy an exécution on peti- 
tioner's property. An order will be entered setting aside the levy 
under the exécution upon the N. \ of lot 10, in block 22. The exécu- 
tion will not be quashed because, possibly, it may reach other prop- 
erty. 



MosHER V. St. Louis, I. M. & T. Ey. Co.* 
(Circuit Court, E. D. Missouri. Marcli 20, 1885.) 

CAKKIBKS of PASSENGEHS— PailCHABEK OP RAILHOAD TiCKBT BoUND to COMPIiT 

viTH Its Conditions. 

A limited railroad ticket, by an express provision of a contract therein con- 
tained and signed by tlie purchaser, was good t'or a return trip, provided tlie 
purchaser identifled hiraself to the "authorized agent" of the railroad at his 
destination, and the ticlset was " oiflcially signed, and dated in ink, and duly 
stamped by said agent." The purchaser preseiited liimself at the proper office 
at a proper time, but the authorized agent was absent, and failed to appear be- 
fore the train, which tlie holder of tlie ticket desired to take, starled. He there- 
fore piooeeded on his return trip without complying with the condition, and 
presented said ticket to the conductor and explained said circumstances. The 
conductor refused to accept it and demanded the usual fare, which being re- 
f used, he removed the passenger from the train. Held, that such removal gave 
the holder of said ticket no cause of action, 

Demurrer to Amended Pétition. 

The amended pétition differs from the original (17 Fed. Eep. 8S0) 
in stating that the plaintiff presented himself and ticket at the busi- 
ness office of the defendant's "authorized agent" at Hot Springs, his 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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original destînation, "during business hours, and a reasonable time 
before the time of departure of its train for St. Louis that plaintiff 
desired to take and did take, and was ready and willing, and then 
and there offered, to identify himself as the original purchaser of said 
ticket," etc., but that there was no authorized agent there, and that 
none appeared before the departure of the train which the plaintiff 
desired to and did take. 

For opinion on motion to remand, see 19 Fed. Ebp. 849. 

E. P. Johnson and William M. Eccles, for plaintiff. 

Bennett Pike, for défendant. 

Bbewee, J., (orally.) The question in this case bas been argued 
the third time in this court. I do not see that this amended pétition 
changes the substantial faots in any respect. It still appears, as 
heretofore, that the plaintiff purchased a ticket called a round-trip 
ticket from hère to Hot Springs and return. That ticket contained 
an express contract, which in terms provided that it should be pre- 
sented to the station agent at Hot Springs, andby him stamped upon 
the back, after being satisfied that the person presenting it was the 
person to whom the ticket was issued. It was a limited ticket with 
spécial rates. Upon that ticket the plaintiff went to Hot Springs, 
no objection being made. He was ready to return, but the agent not 
being présent at the ticket office at Hot Springs, the ticket was not 
presented to him, the holder was not identified, northe ticket stamped 
by him. With that ticket unstamped, without any identification, the 
plaintiff started to,come back to St. Louis. He rode from Hot Springs 
to Malvern without objection, but froin Malvern, coming this way, 
upon the Iron Mountain road, the conductor objected and refused to 
take that ticket. The plaintiff was removed from the train, and he 
brings this action to recover damages for the expulsion. 

I dissent entirely from the construction placed upon the ticket by 
counsel at this time, and now for the first time. Heretofore it was 
conceded that the ticket required upon its face an indorsement stamped 
by the station agent at Hot Springs. This time counsel seems to 
claim that it did not require anything of the kind. I think it did. 
The langiiage is plain. 

The authorities which hâve been cited by counsel do not come up 
to this case, for hère, when the plaintiff took that ticket he entered 
into an express contract. It is not a question of implied contract, 
or of rights independent of a contract. The plaintiff took that ticket, 
signing it at the time he took it, thereby creating an express contract 
between him and the raiiroad company, by which the ticket was to be 
good for a return passage when, and only when, indorsed by the agent 
at Hot Springs, and when the owner and holder had been identified 
there to bis satisfaction. The conductor, when the ticket was pre- 
sented, saw no stamp upon it. The plaintiff had not been identified, 
and the rules of the company, binding upon him as a conductor, re- 
quired him to remove the party unless he paid his fare. Now, can 
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it be that the railroad company is responsible because the conductor 
did that which, by the rules of the company, — reasonable rules, too, 
— in pursuance of his duty, he ought to hâve done ? Grant that there 
"was an implied contract that the station agent should hâve been at 
the Hot Springs dépôt. If the plaintif had sued for a breacb of that 
contract, and had asked the amount which he was compelled to pay 
in order to purchase a return ticket, then a very différent question 
would hâve arisen. But hère he relies on the fact that the expulsion 
from the train was unlawful, because the conductor ought to bave 
taken his statement instead of that évidence which was provided by 
the contract, viz., identification and the stamp of the agent at Hot 
Springs. 

It certainly would introduce a very uncertain rule of procédure if a 
conductor could not rest upon the faith of the ticket which is pre- 
sented to him; if he is bound to act as a judicial tribunal, and take 
testimony and inquire into the excuses or reasons for the non-per- 
fection of a ticket which is presented to him. The party took the 
ticket upon the face of which was the express stipulation that before 
it should be good for a return passage the holder should be identified 
by the agent at Hot Springs, and he should stamp that ticket on the 
back. Now, the party says : " Why, I wanted to prove to thé railroad 
conductor that I was the man — the party who took that ticket in the 
first instance." Can the courts cast upon the conductor the duty of 
entering upon a judicial investigation ? Of course the conductor could 
not at the instant secure counter-testimony, and he would be bound to 
take the statement of the party as to the facts of the case independ- 
ent of the express language of the ticket. I do not think that the 
conductor is bound to do anything of the kind. I think he has a 
right to rely upon the language of the contract as expressed in the 
ticket. If the party was injured by the négligence or wrong of some- 
body else, he should hâve paid his fare back and then sued to recover 
the amount which he had been compelled to pay owing to the omis- 
sion, négligence, or misconduct of the agent at Hot Springs. 

As I said, this is the third time this question has been presented by 
demurrer, and while the pétition has been changed from time to time, 
yet the substantial facts still remain to-day as they were in the iirst 
instance. The demurrer will be sustained. 

The party, of course, will bave his exceptions. Judgment will be 
found for the défendant, and as the ad dainnum clause is over $5,000, 
he can take it to the suprême court of the United States, and there 
settle the question which by it has not yet been determined definitely. 
It has been determined one way and another by the courts of the dif- 
férent states, but the question whether a conductor is justified in act- 
ing on the letter of the ticket presented to him, or is bound to take 
the statement of the passenger as to matters concerning which the 
ticket makes express provision, and whether, if he mistakes, the com- 
pany is responsible, has not yet been settled by the suprême court of 
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the United States, but can be settled in this case if the plaintiff dé- 
sires. 

The demurrer will be sustained, and judgment entered for the de- 
fendant. 



In re Ah Ping. 
{Circuit Court, D. Valiforuit. March 30, 1885.) 

1. Chinests Immigration— Mkrchant Tbmpohabilt Absent— IIi&ht to Ketdkn 

WITHOUT CbKTIFICATB. 

The sixth section of the Chitiese restriction act of 1882, as amended by the. 
BCt of 1884, is Dût applicable to aChinese merohant, one of a firm residing and 
doing their principal business in the United States, who temporarily departed 
therefrom before tlie passage of said act to attend to a branch of the said firm's 
business in British Columbia, and who returned to the United States after the 
passage of said act ; and he may re-enter the United States without producing 
the certificate requlred thereby. 

2. Samb— Construction op Restriction Acts. 

Section 6 of the restriction act is not applicable to Chinese subjects, résidents 
of the United States, who left the United States for foreign countries for tem- 
porary purposes, intending to return liefoie the passage of the amendatory act 
of 1884, having a right to return at the time of their departure, and who did 
not return till after the passage of the act ; nor to Chinese subjects, résidents 
of the United States, departing for temporary purposes of business or pleasure 
since the passage of the act. 

Appeal from District Court. 

Thos. D. Riordan, for petitioner. 

S. G. Hilborn, U. S. Atty., contra. 

Before Sawybb and Sabin, JJ. 

Sawyer, J. This is an appeal from the district court. The peti- 
tioner is a Chinese subject of the Mongolian race, a merchant, not a 
Chinese laborer, and a member of the old and well-known firm of 
Hop Sing & Co., doing a mercantile business in the city and county 
of San Francisco, of which firm he has been a member since 1877. 
He resided in the United States continuously for the period of eight 
years prior to his temporary visit to China. In 1879 he departed 
from California for the purpose of visiting China, and returned to the 
United States on November 30, 1881, before the passage-of the orig- 
inal Chinese restriction act, He remained at San Francisco from the 
last-named date, attending to the business of his said firm, until Feb- 
ruary 1, 1882, when he departed for Victoria, British Columbia, to 
temporarily attend to the business of the firm, which has a branch 
house at that place. On July 19, 1884, after the passage of the 
Chinese restriction act, he departed from Victoria, and arrived at the 
port of San Francisco by sea July 23, 1884. He did not produce 
any certificate of the kind required by section six of the restriction 
act as amended in 1884, or as required by the act of 1882. The 
question upon this state of facts is whether said Ah Ping is entitled 
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to land, or whether the sixth section of the restriction act, as amend- 
ée! by the act of 1884, ia applicable to a Chinese merchant, one of a 
firm residing and doing their principal business in the United States, 
who temporarily departed tberefrom before the passage of said act 
to attend to a branch of the said firm's business in Bi-itish Columbia, 
and who returned to the United States after the passage of said act. 
I bave never had occasion before to consider this précise question. 
Although it may be possible, it would be impracticable, for the peti- 
tioner to go to China, and obtain the certificate required by that sec- 
tion; and if the provisions of the section are applicable, no other 
évidence is admissible. If section 6 is applicable, tben the petitioner 
is not, otherwise he is, entitled to land. 

The question at issue dépends upon a construction of the clause 
of section 6: "Every Chinese person, other than a laborer, who may 
be entitled by said treaty or this act to corne within the United States, 
and who shall be about to corne to the United States," shall obtain 
the permission of and be identified as so entitled in the mode pro- 
vided. This, with the clause in the same section making the cer- 
tificate the sole évidence as to those to whom it is applicable, is the 
only provision, either in the treaties in force or the act, putting any 
limitation upon the right of a Chinese merchant to come and go of 
his own free will, without any limitation or légal obstruction. The 
only equivooal words in the clause, taken literally, would seem to 
be, "who shall be about to come to the United States." Does this 
phrase mean persons residing or domiciled abroad who leave their 
résidence or domicile "to come to the United States" either for travel 
or pleasure, or to take up their résidence hère, or for other purposes ? 
or does it also include Chinese subjeots already domiciled in the 
United States, having their résidence and business hère, and who left 
the country temporarily before, or who shall leave it after, the pas- 
sage of the act, for temporary purposes, with the intention of return- 
ing after the accomplishment of such purposes to their résidence in 
the United States? We are satisfied, upon the rules of construction 
and principles established by the suprême court of the United States 
in Chew Heong v. U. S, 5 Sup. Ct. Eep. 2.55, that this provision 
should be so construed as not to embrace the latter class. To give 
the section any other construction would be to bring the act into di- 
rect confliot with the treaty, which the suprême court says should 
not be done if such a construction can be avoided. The object of the 
act is, undoubtedly, to prevent the increase in this country of the 
number of Chinese laborera, and this provision is designed to furnish 
means for readily identifying parties entitled to enter the United 
States. As to those domiciled in foreign countries, there is no ready 
means in this country for their identification. In the countries 
whence they propose to come, the means of ascertaining the facts 
are at hand; hence the provision. As to those résident or domi- 
ciled in this country, we hâve ourselves the best means of identifi- 
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cation; while as to many of them, even in their native country, and 
mueh less wheu they are temporarily in otber foreign countries, 
there is no practicable means of either identification or for procur- 
ing the certificate prescribed. 

The United States statutes do not now, nor hâve they ever, re- 
quired or provided for the issue of auy certificate in this country to rési- 
dent Chinese, other than laborers, who are about to départ tempo- 
rarily, for business or pleasure, either to China or other foreign 
countries. There are many Chinese mercbants in California who hâve 
been domiciled in the state from 21 to 35 years. Our own means of 
identification of such persons are «^reatly superior to those of any 
other country, even that of their nativity. To require such parties, 
every time they go to another country, to perform the required acts 
abroad, would be utterly impracticable, and practically tantamount 
to an absolute refusai to permit their return. 

The treaty between the United States and China of 1868, commonly 
called the "Burlingame treaty," guaranties to Chinese subjects the 
right, without any conditions or restrictions, to come, remain in, and 
leave the United States, and to enjoy ail the privilèges, immunities, 
and exemptions enjoyed by the citizens and subjects of the most fa- 
vored nation. 16 St. 740. The treaty of November 17, 1880, puts no 
limitation upon this right, and does not authorize, expressly or by 
implication, any législation of congress putting any limitation upon 
the rights of Chinese, other than "Chinese laborers." The language 
of the treaty is, "The limitation or suspension shall be reasonable, and 
shall apply only to Chinese who may go to the United States as la- 
borers, other classes not being included in the limitations." 22 Rev. 
St. 826. On the contrary, articles 2 and 3 of the latest treaty in 
express terms guaranties that ail Chinese of any class, "now either 
permanently or temporarily residing in the territory of the United 
States, shall be secured the same rights, privilèges, immunities, and 
exemptions as are enjoyed by the citizens or subjects of the most fa- 
vored nation, and to which they are entitled by the treaty." There is 
nothing, therefore, in any of the treaties, that, expressly or by im- 
plication, authorizes congress to put any restriction upon the right to 
come and go of such parties, while in other respects they are ex- 
pressly placed upon the footing of ail other most favored foreigners. 
If, then, there is anything in the restriction aet that puts a limit upon 
thèse rights, such limitation is a direct violation of the express pro- 
visions of the several treaties with China now in force. While such 
a provision in an act of congress would, undoubtedly, repeal the con- 
flicting provisions of the treaties, as we hâve always heretofore held, 
yet, under the late décision of the suprême court, courts should, if 
possible, so construe the act of congress as not to bring it into con- 
flict with treaty stipulations. Upon the principles established in the 
case cited, we are satisfied that the act can be fairly construed so as 
not to include this case. Section 1 provides in explicit terms, the 
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literal meaning of which cannot well be misunderstood, that "during 
such suspension it shall not be lawful for any Chinese laborer to corne 
from any foreign port or place, or, having so eome, to remain in the 
United States." And section 2 makes it an offense for the master of 
any vessel to "knowingly bring witiiin the United States on such 
vessel, and laud or attempt to land, or permit to be landed, any 
Chinese laborer from any foreign port or place." This language, with- 
out the limitation put upon it by the provisions of section 3, that it 
shall not apply to persons within the United States at the date of the 
treaty, is as broad and spécifie as it is possible to be, and, literally 
construed, includes every individual laborer of the Cliinese race. Yet 
the suprême court, after quoting those provisions of sections 1 and 2, 
explicitly say, in substance, that if they had stood alone, 7vithoiit the 
limiting clause of section 8, its construction of the act would be the 
same as it is now. The exact language of the court, speaking through 
Mr. Justice Haelan, is : 

'^ If thèse sections constituted the entire législation in référence to the com- 
ing to this country of Chinese laborers, the court, under the estahlished rules 
for the interprétation of statutes, would hold that they dîd not apply to 
Chinese laborers who by their résidence in the United States, at the date of 
the last treaty, had acquired the right to go and corne of their own free will, 
and to enjoy such privilèges, immunities, and exemptions as were aeoorded 
hère to aitizens and subjects of the most favored nation. For sinoe the pur- 
pose avowed in the act was to faithfully exécute the treaty, any interpréta- 
tion of its provisions v?ouId be rejected which imputes to congress an Inten- 
tion to disregard the plighted faith of the government; and consequently the 
court ought, if possible, to adopt that construction which recognized and 
saved rights secured by the treaty. The utmost tliat could be said in the euse 
supposed would be that there was an apparent conflict between the mère 
words of the statute and the treaty, and that by imphcation the hitter, so far 
as the peopleand the courts of this country were concerned, was abrogatedin 
respect of that class of Chinese laborers to whom was secured the right to go 
and come at pleasure." 5 Sup. Ct. Eep. 259. 

This language, it is true, goes further than was absolutely necessary 
under the facts of that case; but it is the deliberate statement that 
the court would hâve so held, had the facts required it. Such a de- 
.liberate announcement, made under the circumstances of the case, 
we cannot regard as a mare dictum, or the expression of the individual 
opinion of the judge delivering the judgment. We look upon it as 
binding upon this court as a rule of décision. The court simply apply 
the universally recognized rule that the repeal of a statute or treaty 
by implication is not favored. In this case the clause of section six, 
under considération, is less spécifie, as the words, "who shall be about 
to come into the United States, " are more ambiguous, and are fairly 
open to the construction upon the language itself, in view of the sur- 
rounding circumstances, that they are only applicable to those com- 
ing for the first time, or to persons, having no présent domicile or 
résidence in the United States, but having their actual résidence or 
domicile in a foreign country, about to come into the United States 
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eitber on business, for travel, or as temporary or permanent résidents. 
At the time the petitioner left his résidence in San Francisco for 
British Columbia, on the business of his firm, both under the treaties 
and under the laws of the United States then in force, he had a légal 
right to return without any conditions or restrictions not applicable 
to subjects of any other or "tbe most favored nation." He had no 
reason to anticipate any change of the law. At his departure he had 
a vested right under the treaties and laws then in full force to return. 
He had a right to rely on the laws as they then were. If, by the act 
in question, it was intended to eut off this right of return, then it was 
the deliberate intention of congress to violate the treaty, and eut off 
a right veste'd in the petitioner both by the treaties and other laws of 
the land. As we hâve seeu, the act must, if possible, be so construed 
as not to work this wrong. The suprême court, in support of the con- 
struction given to the act in the case cited, further observes : 

"To thèse [reasons] may be added the further one that courts uniformly 
refuse to give to statutes a rétrospective opération whereby rights previously 
vested are injuriously atïected, unless compelled to do so by language so clear 
and positive as to leave no room to doubt that sueh was the intention of the 
législature. " 

To give the construction insisted on by the United States attorney 
would be to give the act a rétrospective opération which would injuri- 
ously afîect the right of the petitioner to return, vested under the trea- 
ties and laws in force at the time of his departure, for temporary pur- 
poses, to British Columbia. And, as we hâve seen, there is less ground 
for holding that the petitioner is included within the purview of the 
act than in the case decided by the suprême court, upon the hypoth- 
esis assumed in the paragraphs quoted from the décision. 

The following language of the suprême court, in Cheio Heong's Case, 
is equally applicable to the petitioner in this case : 

"It is also said,in support of the judgment.that the sixth section is signif- 
icant, in that it prescribes the mode for the coming to this country of Chinese 
persons, • other than a laborer, who may be entitled by said treaty and this act 
to come within the United States,' iut fails to provide the meansfor the re- 
turn and identification of Chinese laborers who were entitled by the treaty to 
return, but who were out of the country when the act of congress was passed. 
But this argument, like the one just alluded to, only proves that congress, 
while making provisions for the coming of persons who were entitled to come, 
other than laborers, omitted to make spécial prooision in référence to the lut- 
ter, and consequently left them to stand upon their rights as secured by the 
treaty, and, if their right to enter the United States was questioned, to prove 
in some way consistent with the gênerai principles of law that they belonged 
to the class entitled to go and come." 5 Sup, Ct. Kep. 266. 

With as good reason may it be said that congress, while providing 
for the case of Chinese, other than laborers, domiciled in foreign coun- 
tries, not résidents of the United States, and having no vested right 
to return as présent résidents of the United States, temporarily ab- 
sent on business or pleasure, "who shall be about to come to the 
United States," "omitted to make any spécial provision in référence 
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to" Chînese résidents of the United States temporarily absent, with 
a right to return, at the date of the passage of the act, or who, after 
the passage of the act, temporarily leave the United States for for- 
eign countries on business or pleasure; "and consequently left them 
to stand upon their rights as secured by the treaty ; and, if their right 
to enter the United States was questioned, to prove, in eome way con- 
sistent with the gênerai principles of law, that ihey belonged to the 
class entitled to go and corne." 

If we hâve interpreted the principles established by the suprême 
court aright, the resuit is that section 6 of the restriction act is not 
applicable to Chinese subjects, résidents of the United States, who 
left the United States for foreign countries for temporâry purposes, 
intending to return, before the passage of the amendatory restriction 
act, — having a right to return at the time of their departure, — and 
who did not return till after the passage of the act; nor to Chinese 
subjects, résidents of the United States, departing for temporâry pur- 
]poses of business or pleasure since the passage of the act. This is the 
construction acted upon by the executive department of the govern- 
ment, and, we think, is fully justified in thèse particulars by the dé- 
cision of the suprême court. 

It results that the judgment of the district court must be reversed, 
and the petitioner discharged. It is but just to say that the judg- 
ment of the district court was rendered before the receipt hère of the 
décision of the suprême court in Cheiv Heong's Case. If there are 
any expressions in any of my former opinions apparently inconsist- 
ent with the views hère adopted, they are in opinions rendered be- 
fore the décision of the suprême court in the case cited, and they had 
upeeial référence to the facts in the case decided, and no référence to 
the point now involved. 

Let the judgment of the district court be reversed, and the peti- 
tioner discharged. 



Mackin and another v. United States. 

{Circuit Oovrt, N. D. Illinois. March 24, 1885.) 

1. CniMiNAi, Law and Procédure — Writ op Error to District CotmT — Stat 
OP Sbntbncb — Act 1879, $ 1. 

Under section 1 of the act of 1879 a writ of error is not a writ of riglit, but 
to be allowed in the discrétion of the circuit judge, and if he allows it, it is also 
in his discrétion whether he will stay the sentence. 

ï. Samb— Writ and Stat, whkn Gkanted. 

If, upon the errors complained of, there be any doubt, or rootn for fair de- 
bate, tlie accused should not be denied an opportunity to take the deiiberate 
judg-ment of the circuit court upon the rulings of the district court, if those rul- 
ings hâve allecled the judgment and sentence of that court ; and in such a case 
the proceedings under the sentence sliould be staycd. Writ of error allowed, 
and proceedings stajed. 
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Pétition in Error. 

E. S. Tuthill and J. R. Doolîttle, for the Government. 

J. B. Hawley and I. N. Stiles, for the Citizens' Committee. 

H. W. Tlwmpson, E. A Storrs, and Judge Turpie, for défendants 
in error. 

Geesham, 3. The prosecution in this case was commenced under 
section 5440, Eev. St., by information filed by the district attorney, con- 
taining seven counts, charging that the défendants conspired to com- 
mit the offenses described in sections 5403, 5511, and 5512. Glea- 
BOn, Mackin, and Gallagher were convicted upon ail the counts, and 
the two latter were sentenced to pay a iine of $5,000 each, and to im- 
prisonment in the penitentiary at Joliet for two years. Beihl was 
aequited. Mackin and Gallagher, by their pétition, ask the circuit for 
a "writ of error, and for a stay of sentence until the rulings of the dis- 
trict court shall bave been reviewed. 

The fi.rst count in the information charges that at the late élection 
a large number of votes were cast at the second élection precinct of 
the eighteenth ward of the city of Chicago, in Cook county, for a 
représentative in congress, and for state and county officers; that the 
judges of élection canvassed the votes, and the proper clerks made 
two tally-lists showing the number of votes received by each candi- 
date ; that on the day after the élection the judges and clerks certi- 
fied on each poU-book the number of votes cast for each person voted 
for; and thereupon, one of the poU-books with the certificate indorsed 
thereon, and one of the tally-lists, together constituting the return 
from such precinct, properly enveloped and sealed, were delivered by 
one of the judges to the county clerk and his deputies at the clerk's 
office, whose duty it was to safely keep and guard the same; and that 
Mackin, Gallagher, Gleason, and Beihl conspired to break open such 
package, mutilate and aller the certificate, destroy the tally-list, and 
substitute in its place a false and spurious paper. The separate acts 
charged to hâve been done in furtherance of the conspiracy are : 

(1) That Gleason and Beihl made opportunity for and permitted the pack- 
age tobe broken open, and the return taken therefrom, altered, and falsifled. 
(2) That Mackin and Gallagher unlawfully broke open the package and re- 
moved therefrom such return. (3) That Gallagher unlawfully mutilated 
and altered such certificate by erasing the word "four" in the sentence 
"Henry W. Léman had four hundred and twenty votes for state senator," 
and wrote in place tbereof the word "two," so as to make the sentence read, 
"Henry W. Léman had two hundred and twenty votes for state senator;" 
and erased the word "two" from the sentence "Rudolph Brand had two hun- 
dred and seventy-four votes for state senator, " and wrote in place thereof 
the word "four," so as to make the sentence read "Eudolph Brand had four 
hundred and seventy-four votes for state senator. " (4) That Gallagher made 
a false and spurious paper, and substituted the same in place of the genuine 
list; and (5) that Mackin and Gallagher unlawfully made way with and de- 
stroyed the genuine tally-list. 

The second and third counts embrace the ballots, as well as the 
•other papers described and embraced in the first count. 
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The fourth count charges that the défendants conspired to interfère 
with Michael Eyan, the olerk of Cook county, and such two justices 
of the peace as he might associate with him in the discharge of his 
duties, in opening and canvassing the several returns of the élection 
within Cook county, such interférence to be effected by mutilating and 
altering the certificate on the poll-book deposited in the clerk's office 
before the opening and canvassing of the returns from the second pre- 
oinct, and by removing from the county clerk's office, and defetroying, 
the tally-list deposited therein, and substituting for and in phice thereof 
a false and spurious paper, purporting to be such tally-list; and that 
in furtherance of this conspiracy the défendants altered the certificate 
on the poll-book, making it appear that Léman had received for state 
senator the number of votes cast for Brand, and that the latter bad 
received the number of votes cast for Léman ; and that the défend- 
ants removed from the clerk's office, and destroyed, the tally-list de- 
posited therein, and substituted for and in place of it a false and spu- 
rious paper. 

The conspiracy charged in the fifth count was to destroy the papers 
described in the fourth count, and, in addition thereto, a large num- 
ber of ballots which had been deposited in the clerk's office. In fur- 
therance of this conspiracy, it is charged that the défendants de- 
stroyed the ballots, as well as the other papers deposited in the clerk's 
office, and substituted in their place spurious ballots and papers. 

The sixth count charges that the returns of the poli of the second 
precinct had been deposited in the clerk's office, as stated in the pre- 
vious counts; and that the défendants conspired to steal, carry away, 
and destroy part of such returns, to-wit, the tally-list; and that to ef- 
fect the object of this conspiracy they unlawfully did steal and de- 
stroy such tally-list, and substitute for it a fabricated tally-list. 

The seventh count charges that the défendants conspired to steal 
from the county clerk's office a large number of ballots, and one of 
the poll-books deposited therein as part of the return of the élection 
at such second precinct, and destroy the same ; and that in further- 
ance of this conspiracy the défendants actually did steal, from the 
clerk's office, and destroy, a large number of the ballots and the poll- 
book 80 deposited therein, and substituted in the place thereof spuri- 
ous papers, purporting to be the genuine ballots and poll-book. 

The first, second, and third connts are based upon sections .5515 
and 5513; the fourth and fifth counts upon section 5511; and the 
sixth and seventh counts upon section 6403. 

Section 5515 déclares that every officer of an élection at which any 
représentative or delegate in congress is voted for, whether such of- 
ficer be appointed or created by or under any law or authority of the 
United States, or by or under any state, territorial, district, or munici- 
pal law or authority, who neglects or refuses to perform any duty in 
regard to such élection required of him by any law of the United 
States, or of any. state or territory thereof, or who violâtes any duty 
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so imposed, or knowingly does any act thereby unauthorized with in- 
tent to affect any such élection, or the resuit tiiereof, or wlio fraud- 
ulently malies any false certificate of tlie resuit of sucli élection in 
regard to any such représentative or delegate, or who withholds, con- 
ceals, or destroys any certificate or record so required by law, respect- 
ing the élection of any such représentative or delegate, or who neg- 
lects or refuses to make and return such certificate, as required by 
law, shall be punished, etc. 

Section 5512 déclares that if, at any registration of voters for an 
élection for représentative, or delegate in congress, any person, by 
force, threats, menace, intimidation, bribery, reward, or oiîer or prom- 
ise thereof, interfères with any officer of registration in the discharge 
of his duties, or by any such means, or other unlawf ul means, induces 
any officer of registration to violate or refuse to comply with his duties, 
or, if any such officer or other person who bas any duty to perform 
in relation to such registration or élection in ascertaining, announc- 
ing, or declaring the resuit thereof, or in giving or making any certif- 
icate, document, or évidence in relation thereto, knowingly neglects 
or refuses to perform any duty required by law, or violâtes any duty 
imposed by law, or does any act unauthorized by law relating to or 
affecting such registration or élection, or the resuit thereof, or any 
certificate, document, or évidence in relation thereto, every such per- 
son shall be punishable, etc. 

Section 5511 déclares that if, at any élection for représentative, or 
delegate in congress, any person, by force, threats, intimidation, brib- 
ery, reward, or offer thereof, unlawfully prevents any qualified voter, 
of any state or territory, from freely exercising the right of suffrage, 
or in any manner interfères with any officer of such élection in the 
discharge of his duty, or by any such means, or other unlawful means, 
induces any officer of élection, or officer whose duty it is to ascertain 
and announce, or déclare, the resuit of any such élection, or give or 
make any certificate, document, or évidence in relation thereto, to 
violate or refuse to comply with his duty, or any law regulating the 
same, he shall be punished, etc. 

Section 5403 déclares that every person who willfully destroys, or 
attempts to destroy, or with intent to steal or destroy, takes and car- 
ries away any record, paper, or proceeding of a court of justice, filed 
or deposited with any clerk or officer of said court, or any paper, or 
document, or record, filed or deposited with any such publie officer, 
or with any judicial or public officer, shall, without référence to the 
■salue of the record so taken away, be punished, etc. 

Section 59, c. 46, Eev. St. 111., provides that the ballots eounted by 
the judges of élection, after being read, shall be strung upon a thread 
in the order in which they hâve been read, and then carefully envel- 
oped and sealed up by the judges, who shall direct the same to the 
officer to whom by law they are required to return the poll-books, and 
shall be delivered, together with the tally-books, to such officer, who 
v.23F,no.7— 23 
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shall carefuUy préserve said ballots for six months, and at the expi- 
ration of that time shall destroy them without the package being pre- 
viously opened : provided, that if any contest of élection shall be pend- 
ing at such time, in which such ballots may he required as évidence, 
the same shall not be destroyed until such contest is finally deter- 
mined. 

Section 51 provides that wheu the votes shall hâve been examined 
and counted, the clerks shall set down in their poll-books the name 
of every person voted for, written at full length, the office for which 
such person receives such votes, and the number he did receive, the 
number being expressed in words at full length ; such entry to be made, 
as nearly as circumstances will permit, in a prescribed form. 

Section 62 provides that such certificate, together vfith one of the 
lists of voters, and one of the tally-papers, having been carefuUy en- 
veloped and sealed up, shall be put into the hands of the judges or 
board of élection, who shall, within four days thereafter, deliver the 
same to the county clerk or his deputy, at the office of the county 
clerk, and vrhen received, such clerk or deputy shall proceed to open, 
canvass, and publish the returns from each precinct or élection dis- 
trict as provided by law. 

Section 71 provides that within seven days after the close of the 
élection the county clerks of the respective counties, with the assist- 
ance of two justices of the peace of the county, shall open the returns 
and make abstracts of the votes in the form prescribed ; the votes for 
governor and other state officers on one sheet, and the votes for rep- 
résentatives to congress on another sheet. 

Motions were made at the proper time to quash the information, 
in arrest of judgment, and for a new trial, ail of which were over- 
ruled by the district judge, The fifth amendment to the constitution 
of the United States déclares that no person shall be held to answer 
for a capital, or otherwise infamous, crime, iinless on a presentment 
or indictment of a grand jury. The défendants were tried on an in- 
formation filed by the district attorney, and not on an indictment 
found by a grand jury; for which reason it is claimed the trial, con- 
viction, and sentence were illégal. 

It is further urged on behalf of the défendants that the only ground 
upon which the jurisdietion of the district court can be main'tained is 
that the acts charged in the information were done to influence the 
élection of a représentative in congress, and that the information 
contains no such averment. The sixth and seventh counts charge 
that the défendants conspired to violate section 5403 by stealing 
from the county clerk's office, where they had been deposited as re- 
quired bylaw, the tally-sheets, poU-book, and ballots; and that they 
actually did steal, carry away, and destroy such papers. Congress 
passed an act in 1853, (10 St. at Large, 170,) entitled "An act for 
the prévention of frauds upon the United States treasury," the fourth 
and fifth sections of which were carried forward into the Eevised 
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Statutes as section 5403. It is claimed that the clerk's office is not 
a public office, within the meaning of this section ; that it contem- 
plâtes public offices of the United States only ; and that, therefore, 
the district court had no jurisdiction of the offenses charged in the 
sixth and seventh counts. Other errors are assigned, which need not 
now be noticed. 

The circuit court, under section 1 of the act of 1879, has jurisdic- 
tion of writs of error in ail criminal cases tried before the district 
court, where the sentence is imprisonment, or a fine exceeding $300. 
Section 2 provides that the défendant may pétition for a writ of er- 
ror on the judgment of the district court in the cases named in sec- 
tion 1, which pétition shall be presented to the circuit judge or cir- 
cuit justice, who, on considération of the importance and difficulty 
of the questions presented in the record, may allow a writ of error, and 
may order that such writ shall operate as a stay of proceedings un- 
der the sentence ; but the allowance of the writ shall not so operate 
without such order. The statute does not say that the circuit judge 
or circuit justice shall allow the writ of error, and make it operate as 
a stay of proceedings. The language is that the circuit judge or cir- 
cuit justice, "on considération of the importance and difficulty of the 
questions presented in the record, may allow a writ of error." It is 
plain that under this statute a writ of error is not a writ of right. It 
is in the discrétion of the judge to whom the application is made to al- 
low the writ or deny it ; and if he allows it, it is also in his discrétion 
whether he will stay the sentence. Of course, this discrétion is a 
légal one, and in its exercise the défendant should hâve the benefit of 
any doubts arising upon the questions of law presented by the record. 
If, upon the errors complained of, there be any doubt, or room for 
fair debate, the défendants should not be denied an opportunity to take 
the deliberate judgment of the circuit court upon the rtilings of the 
district court, if those rulings hâve affected the judgment and sen- 
tence of that court, and in such a case, the proceedings under the 
sentence should be stayed. A différent construction of the statute 
would defeat the manifest intention of congress. U. S. v. Whittier, 
11 Biss. 356. 

I cannot say the record présents no question of sufficient difficulty 
and importance to entitle the défendants to a writ of error, and an 
order staying proceedings under the sentence. 

The sole question now decided is that the défendants are entitled, 
under the statute of 1879, to bave the rulings of the district court 
reviewed by this court, and a stay of proceedings until that is done. 
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GoLD & Stock Telegraph Co. ». Commercial Telegeam Co. and 

otiiers. 

(Circuit Court, 8. B. New York. April 1, 1885.) 

1. Patents tob. Inventions— Cal ah an Reissub for Tblbgbaphic Pbinting In- 

STBtTMBNTS FOK KbGISTEBING STOCKS— VaLIDITY — INFHIXGKMKNT. 

Reissued letters patent No. 3,810, graïUed to plaintilî as assignée of lidward 
A. Calahan, January 25, 1870, for an improvement in télégraphie printing in- 
struments for registering priées of gold and stocics, construed, and tlie second 
claim thereof field infringed by the i'ield instrument used by défendants. 

2. Same — PoBEiaN Patent — Life of United States Patent. 

Where a foreign patent is publiglied after the issue of a patent in the United 
States, although it bears date previous to such issue, the Jife of the United 
' States patent will not be alïected. 

3. Samb— Second Claim of Calahan Patent. 

The second claim of the reissued Calalian patent does not enlarge the orig- 
inal claim, and is valid. 

In Equity. 

C. L. Buckingham and Dickerson é Dickerson, for plaintiff. 

Samual A. Duncan and Roscoe Conkling, for défendants. 

Shipman, J. This is a bill in equity to restrain the défendants 
from the infringement of reissued letters patent No. 3,810, granted 
to the plaintiff, as assignée of Edward A. Calahan, Januaiy 25, 1870, 
for an improvement in télégraphie printing instruments for registering 
the priées of gold and stocks. The original patent was dated April 
21, 1868. Upon the trial of the case, infringement of the second claim 
only of the reissue was alleged. The claim is in thèse words : 

"Two or more type-wheels moving Independently and controlled by mag- 
netism, and arrangea so as to print jointly or separately upon one strip of 
paper in two or more lines, substantially as specifled." 

To understand and construe the claim which is in controversy, it 
is important to know the state of the art at the date of the invention. 
In this case the défendants took no testimony, and therefore the his^ 
tory of the art, so far as it relates to this claim, is to be learned from 
the référence which was made to it in the cross-examination and sub- 
séquent examination of the plaintiffs' expert. .The Theiler, Freneh, 
and the Johnson, English, patent for the Theiler invention, which 
seems to be eonceded to hâve embodied the state of the art at the 
time of the Calahan invention, are not in évidence; but a gênerai 
statement, and one which will be sufScient, can be given of the extent 
of the advance which Calahan made. 

Theiler had a two-wheel instrument, the wheels being moved by one 
electro-magnet, and being geared together, and necessarily rotating 
together. Letters were plaeed upon one wheel, and figures were 
placed upon the other, and the letters were printed upon one line, 
and the figures were printed upon another line, of the same tape by 
depressing the correspondihg type-wheel. But it was necessary to 
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have complicated mechanism, so aa to pre vent impressions from one 
wheel when the other alone was being printed from. Calahan printed 
letters in one Une, and figures in another line, of a tape by the aid of 
two type-wheels, one of which could be rotated to the exclusion of the 
other, and a single press-pad. His wheels moved or rotated inde- 
pendently of each other, while in the Theiler machine one wheel could 
not be moved without rotating the other. He says in his spécifica- 
tion that his invention was-intended, among other things, to dispense 
with the complicated mechanism theretofore made use of to cause an 
impression to be made when the type-wheel had been brought to a 
proper position, and describes his device as follows: 

"A magnet and armature are employed in effecting the movement of the 
type-wheel, so that the same is turneJ to the required position, and then, by 
an independent motion separately controlled from that of the type-wheel, 
the impression is raade, so that the type-wheel can remain after it is adjusted, 
or be again moved préviens to the impression being made. The impression 
is made on a strip of paper by two type-wheels, so that the printing is in two 
Unes, and the figures and fractions for deuoting the priées or quotations are 
contaiiied upon a wheel, and combined therewith. Letters are provided for 
printing on the same strip oi: paper, to dénote the article to which the quota- 
tions relate. As the différent macliines will generally be but a short distance 
apart, it is pref erred to make use of two or more wires communicating through 
the entire circuit of machines. One of tliese wires transmits the pulsations 
of electricity that act upon a magnet, and adjust the type-wheel to the proper 
letter or number. ïhe other wire transmits the pulsations of electricity 
which, acting in a magnet, produce the impression upon the paper. In tlie 
drawings three circuit wires are represented: one for the alphabet- wheel, 
another for the number, or figure, wlieel, and the third for giving the impres- 
sion; but the number of wires employed is uuliniited. * * * xiie two 
type-wheels, k and l, although on separate shafts, stand contiguous to each 
other, so as to be impressed separately or jointly upon the same strip of pa- 
per that is fed along beneath them, the impression from the respective wheels 
forming two différent Unes of printing. * * * Each of the wheels, l 
and k, has ablank spaee, that is turned towards the paper while the other 
wheel, only, is being printed from." 

This blank space prevents the wheel, which for the time being it 
is not desired to print from, from making impressions on the paper. 

The independent rotation of the type-wheels, as distinguished from 
type-wheels which must continuously and necessarily rotate together, 
is the principal feature of the invention of the second claim, and it is 
not a prereqitisite tô this independence of rotation that each wheel 
should be under the control of its own independent magnet. This is 
a feature of the Calahan machine, but it is not a part of the second 
claim. The claim tequires that each type-wheel shall move or rotate 
by magnetic action independently of the other, and that it shall not 
be necessary to the movement of one that the other should at the 
same time be rotated also, and that a strip of paper and one impres- 
sion-pad shall be moved up against the type-wheels by a magnet, so 
that impressions from the characters upon either or both wheels, may 
be made upon the strip of paper, and thus a message may be printed 
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exelusively from one wheel, or may be printed in two lînes from the 
charaeters on both wheels, — that i8, by the united or joint action of 
both wheels, — but it is not a requisite that this printing sball be clone 
simultaneously. 

The great conteat in this case was in regard to the meaning of the 
word "jointly," the défendants insisting that it meant simultaneously, 
and the plaintiff insisting that it meant by united action, or acting 
in co-operation, and thus, that when there was occasion to use both 
letters and figures upon a single strip, as is usually the case in trans- 
mitting stock quotations, such printing could be done in two lines by 
the united or joint action of the two wheels. The latter is, in my 
opinion, the correct interprétation of the claim, for three reasons : 

(1) ïhe improvement, or the advance in the art, did not, in fact, consist in 
simultaneous printing. It did not remedy an existing evil, and was not the 
thing which the patentée apparently wanted to accoiiiplish. (2) The patent 
does not mention simultaneous printing as a thing which the instrument was 
necessarily to do; it points out that the wheels were so arranged with référ- 
ence to each other that they could be used on one strip of paper jointly or 
separately; that is, either or both could be used to make one message; and 
when both were used, the impression from the respective wheels formed dif- 
férent lines. The idea which the spécification and the claim convey, is that 
the operator can use both wheels, and so a double-line message can be produced 
by their joint action, but there was no requirement that they must be used 
simultaneously. (3) While the Calahan instrument, betore a unison device 
■vas added to it, had the capacity of simultaneous printing, such printing is 
not and was not supposed to be of practical value. 

The défendants', or the Field, instrument has two wheels, one a fig- 
ure wheel, and the other a letter wheel, on separate shafts, both con- 
trolled by magnetism, and each moving independently. The wheels 
print by their united action, in two lines, upon one strip of paper 
moved up by a press-pad, and can print by the use of either wheel sep- 
arately. As in the Calahan machine, both wheels are provided with 
a blank space, which is turned towards the paper while the other wheel 
is being used to print from. The différence between the machine of 
the Calahan patent and the Pield machine is that the latter has a de- 
vice by which, after a wheel has ceased to print, it returns automat- 
icaily to the zéro point, and is locked there, before the other wheel can 
be rotated. In the opinion of the défendants, their machine is re- 
lievedfrom the charge of infringement because tbe wheels do not move 
independently and cannot print simultaneously. The latter sugges- 
tion is disposed of by the conclusion that the claim does not require 
such printing. The défendants say that their wheels do not move in- 
dependently because it is a "condition of the rotation of one wheel 
that the other shall first be brought to a state of rest. " This does not 
prevent independenee of motion, in the sensé in which Calahan used 
the term "independent." One wheel is not linked to the other so that 
both must rotate together, which is what he desired to avoid. Either 
wheel is rotated without thereby rotating or moving the other, a resuit 
which he desired to gain. . 
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So far as is diselosed by the record, the allégation of infringement 
is sustained. 

The nexfc point is in regard to the duration of the Calahan patent, 
the défendants insisting that no injunction can issue, because the pat- 
ent expired on March 16, 1885. William Edward Newton reeeived, 
upon a communication from Elisha W. Andrews and Edward A. Cal- 
ahan, an English patent for the Calahan invention, which was sealed 
on August 21, 1868, and dated March 16, 1868, the day on which the 
provisional spécification, with the pétition of Newton, was filed at the 
office of the commissioner of patents. The original United States 
patent to Calahan was dated April 21, 1868, and frora the eop'y of 
the original patent which is in évidence it appears that the applica- 
tion must hâve been made as early as December 28, 1867. 

The effect of the sixteenth section of the act of March 2, 1861, taken 
in connection with section 6 of the act of March 3, 1839, upon the 
duration of United States patents for an invention which had been 
previously patented abroad, had been frequently discussed, (De Florez 
V. Raynolds, 17 Blatchf. C. G. 436; S. C. 8 Fed. Rbp. 434;) but I 
am not aware that it has been supposed that the sixth section of the 
act of 1839 related to patents which were îssued by the United States 
before an English patent had been sealed and published. In this 
case the English patent was sealed five months after the patent in 
suit was issued, and although the English patent was, when published, 
dated March 16, 1868, 1 do not suppose that such date has any effect 
upon the life of the subsequently issued United States patent. It 
will also be noticed that the application for the United States patent 
was made before the provisional spécification was filed in the office of 
the English commissioner of patents. The décision of Judges Griee 
and Kanb in French v. Rogers, 1 Fisher, Pat. Cas. 133, in 1851, was 
to the effect that a United States patent issued after the issue of the 
English patent, but applied for before the date of the application for 
the English patent, was not within the sixth section of the act of 1839. 
This point was left undecided by the suprême court in O'Reilly v. 
Morse, 15 How. 62, decided in 1853. 

The second daim of the original Calahan patent was as follows : 

"Two or more type-wheels separately controlled by magnetism, and ar- 
ranged side by sida, or with their axis on the same line, so as to be impressed 
jointly or separately on one strip of paper, substantially as and for the pur- 
poses set forth." 

The second claim of the reissue does not enlarge the original claim ; 
it ia a more exact and more clearly defined statement of the inven- 
tion than the original patent contained, but the original claim would 
probably hâve reeeived the same construction. 

There should be a decree for an injunction and an accounting. 
The terms of the decree will be settled upon hearing. 
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MoBLET Sewing-Machine Co. and othera ». Lancaster. 

{Oireuit Court, D. Massachusetts. March 5, 1885.J 

1. Patents ns Inventions — Infringembnt — Morley and Lancastek Button- 

Sewing jVIachinks. 

Letters patent No. 236,350, granted to James H. Morley, on Januaiy 4, 1881, 
for improvements in button-sewing machines, construed, and Jield not infringed 
by the Lancaster machine. 

2. BAMB — CONSTHDCTION OF PaTENT — RtTLB AS TO ISPIUNGEMENT. 

. When an invention ia simply an improvement on a linown machine by a 
mère change of form or combination of parts, tlie invontor is only entitled to 
the spécifie form of the device which he produces, and he cannot invoke tlie 
doctrine of équivalents to suppress other improvements whicli are not col'or- 
able invasions of his own. But wliere an inventer précèdes ail the rest, and his 
machine performs a function never performed byanycarlier machine, the court 
will treat as infringers ail who accomplish the same resuit by substantially the 
sarae or substantially équivalent means. In the one class of inventions slight 
différences may avoid infringement. Iti the other class, there must be substan- 
tial difEerences to escape such a charge. 

In Equity. 

B. F. Thurston and Amhrose Eastman, for complainants. 

T. W. Clarke and Geo. E. Smith, for défendant. 

CoLT, J. The présent case arises upon an alleged infringement of 
letters patent to James H. Morley, dated January 4, 1881, for im- 
provements in button-sewing machines. The invention relates to the 
automatic meehanical sewing of buttons to a fabric, and, on the évi- 
dence before us, we think Morley may fairly lay olaim to hâve in- 
vented the flrst practical machine for accomplishing this resuit. In 
view of the position taken by the learned counsel for complainants, 
based on the claim that Morley was a pioneer in the art, and his in- 
vention a primary one, it is necessary to clearly understand at the 
outset the légal scope of the Morley patent. For if, on the ground 
of primary invention, the patent covers every other automatic but- 
ton-sewing machine, or every other button-sewing machine which 
makes use of the three groups of mechanism employed by Morley, no 
matter how radical the changes in the spécifie mechanism of those 
groups may be, then it is clear that the defendant's machine infringes, 
and we need go no further. 

In his patent, after describing the machine, Morley déclares that 
the same is only one of différent mechanisms he bas contemplated, 
which may be effectually employed for carrying out the main feature 
of his invention, — the automatic meehanical sewing of buttons to a 
fabric. But it is manifest that Morley cannot patent the principle 
of sewing buttons to a fabric automatieally, any more than the idea 
of nailing boxes by machinery, when previously nails had been driven 
singly and by hand, could be patented. He eould only patent the 
particular contrivance to make the idea practically useful, as the su- 
prême court held in the nail case. Wicke v. Ostram, 103 U. S. 461. 
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Nor do we see how the patent can be held to estend to every button- 
sewing machine which use8 the three groups of instrumentalities em- 
ployed by Morley, for this is to say that the Morley patent is in no 
way liinited to the spécifie meclaanism described in the spécification, 
but embraces every form of mechanism which thèse several éléments 
might assume. It is difficult to conçoive of a button-sewing machine 
that is not made up of similar groups of mechanism. To attaoh a 
button to a fabric by machinery it would seem necessary to employ 
Bome form of button-feeding mechanism, sewing mechanism, and 
mechanism for feeding the fabric along. To hold broadly that the 
Morley machine covers every other button-sewing machine which 
adopts the use of thèse three groups of instrumentalities in combina- 
tion, without regard to the spécifie mechanism employed, is to hold, 
in substance, that it covers ail automatic button-sewing machines. 
It would, in effeet, be another way of securing to Morley a monopoly 
of the principle of sewing buttons to a fabric by machinery. Mor- 
ley's patent secures to him the exclusive right to the use of the mech- 
anism described therein. It does not give him the exclusive right to 
a principle, or to groups of instrumentalities, independent of the 
mechanism employed. 

The most the complainants can ask for, in view of the f act Ibat the 
Morley invention is a primary one, is that the court should adopt a 
more libéral rule of construction than ia usual in the case of second- 
ary inventions, and thus recognize a principle first clearly laid down 
in McCormick v. Talcott, 20 How. 402. When an invention is sim- 
ply an improvement on a known machine by a mère change of form 
or combination of parts, the inventer is only entitled to the spécifie 
form of device which he produces, and he cannot invoke the doctrine 
of équivalents to suppress other improvements which are not colora- 
ble invasions of his own. But where an inventor précèdes ail the 
rest, and his machine pertorms a function never performed by any 
earlier machine, the court will treat as infringers ail who accomplish 
the same resuit by substantially the same, or substantially équivalent, 
means. In the one class of inventions slight différences may avoid 
infringement. In the other class, there must be substantial différ- 
ences to eseape such a charge. 

The eounsel for the complainants strenuously contend for the ap- 
plication of a broader rule of construction, in the case of a primary 
patent, than is hère indicated. They maintain that the défendant, 
by adopting the three groups of instrumentalities which Morley uses, 
infringes, whether the spécifie mechanism of the two machines is 
substantially équivalent or not. We know of no case of a machine 
patent, primary or other wise, which goes to this length. We do not 
think the cases cited by the complainants establish any broader rule 
than we hâve stated. 

In McCormick v. Talcott, 20 How. 403, it was held that the pat- 
entée, being the original inventor of the device or machine called the 
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divider, he woaîd hâve a right to treat as infringers ail who make 
dividers operating on the same principle, and performing the same 
functions by analogous means or équivalent combinations. In Eail- 
way Co. V. Sayles, 97 U. S. 554, the court lield that the défendant did 
not infringe, because the patentée was only entitled to the spécifie 
form of car-brake whieh he produced. This was on the ground that 
the patentée had merely made an improvement in what was old. But 
in the course of the opinion the court say that if one inventor pré- 
cèdes ail the rest, and strikes out something which includes and un- 
derlies ail that they produce, he acquires a monopoly, and subjects 
tbem to tribute. 

In Clough v. Barker, 106 U, S. 166,' S. G. 1 Sup. Ct. Eep. 188, it 
was decided that as Clough was the first person who applied a valve 
regulator to a burner, he was entitled, under the décisions heretofore 
made by the court, to hold as iufringements ail valve regulators which 
perform the same oflSce in substantially the same way, and were 
known équivalents for his form of valve regulator. And in the two 
cases of the Consolidated Safety Valve Co. v. Crosby Steam Gauge é 
Valve Co., 5 Sup. Ct. Eep. 513, just decided by the suprême court, the 
court hold that the defendant's safety-valve is substantially équiva- 
lent in construction and mode of opération to that described in the 
Eichardson patents, ou which suit was brought. 

The complainants' citations of authorities on the construction of 
process patents are hardly in point, because if one uses the process 
described in the patent he may infringe though he employs a différent 
apparatns. Tilghman v, Proctor, 102 U. S. 707. 

In American Bell Téléphone Co. v. Dolbear, 15 Fed. Eep. 448, it 
was held that the Bell patent embraced a process, and was not lim- 
ited to any form of apparatus; and Justice Gbay said that, as the 
défendant used Bell's process, or method, it was not neeessary to con- 
sider whether the defendant's apparatus was a substantial équivalent 
of the plaintiff's. 

As a result of the foregoing inquiry it becomes neeessary, in the 
considération of this case, to compare the mechanism of the Morîey 
machine with that used in the defendant's machine, to ascertain 
whether or not they are substantially équivalent. It bas been ob- 
served that both machines embrace three main groups of instrumen- 
talities, — mechanism for feeding the buttons to the machine, sewing 
mechanism for receiving and taking possession of the buttons in suc- 
cession and securing them to the fabric, and mechanism for feeding 
the fabric along and thereby spacing the buttons at the required dis- 
tance from each other. The button-feeding mechanism in the Morley 
machine consists, in substance, of a hopper for receiving the buttons. 
In this hopper there is a hopper-valve, which picks out the buttons 
one by one and delivers them into an inclined trough. The buttons 
enter this trough with their shanks turned in différent directions. 
A corrugated strip of métal lying over the top of the trough, which 
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18 OBcillated by proper machinery, roUa tlie buttons over so that their 
shanks or eyes lie in the slot or groove at the bottom of the trough. 
The buttons slide down the trough. At the lower end of the trough 
there is a button-wheel provided with podcets, each capable of hold- 
ing a button. The button-wheel resta on a stationary table, and when 
a button arrives over a notch in the table a plunger or punch descends 
into the pocket, and drives the button into what is termed a split- 
spring spoon. The spoon turns round on its axis 90 degrees, in order 
to bring the eye of the button into a horizontal position, so that it 
can be entered by the needle. The patent also describes a modified 
form of contrivance for bringing the buttons successively into posi- 
tion to permit the needle to pass through the eye of the button. In this 
modification the button-wheel is dispensed with, and a spring applied 
to the bottom of the trough, which holds the column of buttons in 
place. This spring, or spring-gate, is opened at intervais and shuts 
itself . Spring-nippers are used to transfer the button from the trough 
to the sewing mechanism. Thèse spring-nippers open the gâte at the 
bottom of the trough, receive and clamp the button, and turn it over 
90 degrees, so that the shank may be in a horizontal position to be 
entered by the needle. In the defendant's machine the buttons are 
thrown into a hopper provided with a reciprocating brush, which 
forces the buttons into slits, with their bodies down and shanks up. 
Thèse slits converge into a single slit. Just before reaching the end 
of the raceway the slit is twisted, so that the shanks of the buttons 
are presented in a horizontal position at the end of the raceway, 
ready for the needle to enter. The column of buttons is held up by 
a spring, or spring-gate, and this spring-gate is opened by the button 
itself, owing to the vibratory motion of the raceway. The thread 
passing through the eye of the lowest button, it is prevented from 
vibrating, but the button is puUed out, and in pulling out overcomes 
the résistance of the spring. 

It thus appears that the defendant's machine bas no hopper- valve, 
and no corrugated plate for turning the buttons over in the trough; 
but more important than this, it has no button-wheel, or table, or 
punch, or split-spring spoon, or spring-nippers, or any équivalents 
therefor. By presenting the button shank upwards in the raceway, 
or trough, and then twisting the slit in the raceway which holds the 
shanks, the Lancaster machine dispenses with ail the mechanism in 
the Morley patent for bringing the buttons fr;om the end of the trough 
to a position to be operated upon by the needle. We think an in- 
spection and comparison of the button-feeding mechanisms of the 
two machines show them to be essentially différent. 

As to the sewing mechanism of the two machines we deem it un^ 
necessary to enter into détails. It is admitted by the complainants 
expert, as it is apparent on inspection of the machines, that the stitch- 
ing or sewing mechanism of the Lancaster machine is différent from 
that shown or described in the Morley patent, and that the form if 
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stîloh îs différent. Unless, thereîore, the Morley patent covers aîl 
forms of sewing meehanism, or ail forms in combination with button- 
feeding and eloth-feeding devices, there can be no infringement. The 
meehanism for feeding the fabric along and spacing the buttons is 
Bubstantially the same in both machines. We do not understand 
that Morley claims that he invented this feed meehanism, or that it 
is new. 

The complainants charge the défendant with infringement of the 
first, second, eighth, and thirteenth claims of the Morley patent, which 
are as follows : 

(1) The combination in a machine for sewing shank-buttons to fabrics, of 
button-feeding meehanism, appliances for passing a thread through tlie eye 
of the buttons and locking the loop to the fabric, and feeding meeiianism, 
substantially as set fortli. 

(2) The combination in a machine for sewing shank-buttons to fabrics, of 
a needle and operating meehanism, appliances for bringing the buttons suc- 
cessively to positions to permit the needle to pass through the eye of eacli 
button, and means for locking the loop of thread carried by the needle to se- 
eure the button to the fabric, substantially as set forth. 

(8) The combination in a machine for sewing buttons to fabrics, of button- 
feeding and sewing appliances, substantially as set forth, and feeding appli- 
ances and operating meehanism, whereby the feeding devices are moved al- 
ternately différent distances to alternate short button stitches, with long 
stitches between the buttons, as speeifled. 

(13) The combination, with button-sewing appliances, of a trough, apph- 
ances for carrying the buttons successively from the trough to the sewing 
devices, and meehanism for operating said appliances and sewing devices, as 
set forth. 

Holding that the Morley patent under the law is limited substan- 
tially to the meehanism set out and described therein, and having 
found that the button-feeding meehanism and the sewing meehanism 
of the Lancaster machine are not substantially the same as, or sub- 
stantially the équivalent of, those in the Morley machine, it is clear 
that the défendant does not infringe any of the above claims. It 
foUows that the bill must be dismissed; and it is bo ordered. 



Gbain, DaiLL Manuf'es Co. v. Eudb and others. 

(Circuit Court, D. Indiana. January 24, 1885. ) 

Patents pob Inventions — Gbain- Drills—Uonstbuction — iNFurNOEMENT. 

Letters pateat No. 176,719, granted to J. M. Westcott, April 25, 1876; reis- 
sued patent No. 4,091, granted to Thomas and Mast, August 2, 1870; patent 
No. 66,578, granted to J. P. Fulgham ; and reissued patent No. 6,274, granted 
to E. G. Patrie, for improvements in grain-drllls,— construed, and lield not in- 
fringed. 

In Equity. 

Wood é Boyd, for complainants. 
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Stem d Peck and Mr. L. Hill, for défendants. 

Woods, J. The complainant is a corporation organized under the 
lawB of Ohio, having its place of business at Dayton. The défend- 
ants are manufacturers, doing business at Liberty, Indiana. The 
original bill charged the infringement of letters patent No. 176,719, 
granted J. M. Westcott, April 25, 1876, for an improvement in grain- 
drills; letters patent No. 171,907, granted Edward Kuhns, January 
4, 1876', reissued September 3, 1880, No. 9,066, and reissued let- 
ters patent No. 4,091, dated August 2, 1870, granted to Thomas and 
Mast, the original patent being dated August 3, 1869. Thèse three 
patents cover the improvements in the seeding mechanism, and in 
what is called the "shifting-levers" used to throw the machine out of 
gear. 

The défendants in their answer cited numerous anticipating de- 
vices, whicb they allège werè the same in construction and mqde of 
opération as the patented devices of complainant. The complainant, 
having obtained leave of court, filed its supplemental bill alleging the 
infringements of letters patent No. 66,578, granted J. P. Fulgham, 
July 9, 1867, for an improvement in grain-drills; also, letters patent 
No. 100,998, granted Fulgham, Davis, and Lawrence, March 22, 
1870, and reissue No. 9,341, dated March 15, 1870, to the same par- 
ties; and reissue No. 6,274, granted G. E. Patrie, Pebruary 2, 1875, 
the original patent being dated December 29, 1868. The patent to 
Edward Kuhns, and the last mentioned reissue to Fulgham and the 
Wayne County Agricultural Company, No. 9,341, hâve been with- 
drawn by the complainant. 

The devices in controversy relate, first, to the method of construet- 
ing the seed-cup and seed-wheel, which is the subject-matter of the 
Westcott patent. The first mentioned patent, granted to Fulgham 
in 1867, is for a combined grass-seed and grain-drill. The first claim 
of reissue No. 4,091, and the first claim of the Patrie reissue, (No. 
6,274,) as well as the first claim of the Fulgham patent, (No. 100,998,) 
relate to improvements in shifting-levers. The reissue No. 4,091 re- 
lates to the conduetors and swinging tubes embraced in the thir- 
teenth, fourteenth, and fifteenth claims. Thèse several patents, it 
waB conceded in the argument, were duly assigned to the complain- 
ant before the commencement of the suit. 

In view of the previous art, as shown in the record, my judgment 
is that the patents in question, in so far as they can be sustained at 
ail, must be restricted to a narrow construction, practically excluding 
any claim of infringement on account of the use by défendants of al- 
leged mechanical équivalents ; and by this rule, as it seems to me, 
ihe bill is not sustained by the évidence, and should be dismissed. 

Decree accordingly. 
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The Aecher. 

{Circuit Court, S. D. New York. March 26, 1885.) 

1. BoTTOMRT Bond — Mastkb Appbaeinq as Part Ownkr — Kbfaibb and Sup- 

plies. 

The master of a vessel was also the registered owner, but another was the 
équitable owner. The vessel having met with disaster, the master executed a 
bottomry bond to secure advances for repairs and supplies. He was in com- 
munication by mail and telegraph with the équitable owner, and the lattor 
was ready to provide funds. Held, that the holder of the bottomry bond, with 
knowledge of ail the facts at the time he toob it, could not recover ; that the 
équitable owner should he regarded as the légal owner of the vessel ; and that 
the master had no authority to exécute the bond, but that, to tlie extent tlie 
bond represented snpplies and repairs which the master could properly ordor, 
the holder should be subrogated to the liens therefor. 

2. Same— AuTHORiTr DP Mastbk. 

A master oan make a bottomrj' bond only abroad and from necessity. He 
bas no power to do so if the owner can be consulted, or if he can borrow money 
on the crédit of the owner. 

Admiralty Appeal. 

For opinion of Brown, J., in district court, see 15 Fed. Rep. 276. 

Théodore F. H. Meyer, for libelant and appeliee. Robert D. Ben- 
edict, of counsel. 

Goodrich, Deady é Platt, for claimant. 

Wallace, J. In October, 1877, the bark Archer sailed from Bre- 
merhaven, bound for New York, but met with disaster and put back 
to Bremerhaven for repairs, reaching that port November Ist. Cross- 
man, the master of the bark, applied to Meiners, who represented the 
late firm of F. Roters & Go., for assistance. Rotera & Go. had been 
the consignées of the ship on former occasions. Crossman told Mei- 
ners that he couid draw on New York for the disbursements, and Mei- 
ners told him that would be satisfactory, and to go on with the re- 
pairs. Grossman had surveys made and the repairs were proceeded 
with, and bills were sent to Meiners, who paid them, but after having 
paid some of the bills Meiners insisted upon a bottomry bond as a se- 
curity for the advances made and to be made. Crossman demurred, 
but finally consented, and the bottomry bond on which the suit is 
brought was executed. The bond was given to one Addicks, but, in 
fact, Meiners was jointly interested in it with Addicks. It was con- 
ditioned for the payment of 21,371 marks, with 20 per cent, premium. 

The important question in the case is whether Meiners and Addicks 
relied upon the authority of Crossman, as owner, in executing the 
bond, or whether they dealt with him as master only. Crossman had 
no bénéficiai interest in the ship. He had executed two mortgages : 
one covering three-fourths of the ship, which became due July 1, 
1877, for $3,000, and had not been paid, and another not then due, 
covering the whole ship, for $7,000. Thèse mortgages were held by 
the claimant, Harrison, aud exceeded in amount the value of the ship. 
Harrison, however, had allowed Crossman to continue in possession 
after default in the $3,000 mortgage under a register and ship's pa- 
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pers 'which represeuted him as sole owner. Althougli the légal title 
to three-fourths of the ship was in Harrison after default took place 
in the payment of the $3,000, and although Crossman had no sub- 
stantial interest in the other fourth, if Meiners and Addicks treated 
•with him upon the f aith of his apparent title, the decree of the district 
court should be affirmed. If, however, they understood that he had 
only a naked légal title, and did not assume to contract as owner, but 
only as master, différent considérations arise. 

The proofs warrant the conclusion that Crossman, after putting 
back to Bremerhaven, put himself in communication by mail with 
Harrison, and informed Meiners of the fact, and when he received a 
cablegram from Harrison authorizing him to draw on New York, at 
60 days, for necessary f unds, handed it to Meiners ; that Meiners sat- 
isfied himself by telegram of Harrison's responsibility, and was aware 
that he was the person whom Crossman assumed to represent in or- 
deringthe repairs; that Meiners intended, until about the seventeenth 
of December, to make the advances necessary on the crédit of Cross- 
man' s drafts on Harrison, but then conceived the scheme of making 
a profit out of the transaction by means of bottomry. Influenced by 
this motive he insisted upon a bottomry bond, and induced Addicks 
to co-operate, concealing from Crossman the fact that he had any 
interest in the bottomry except to the amount of his advances. Ad- 
dicks offered to advance the necessary funds, and to overcome Cross- 
man's objections to giving a bond with 20 per cent, premium, pro- 
posed to make the interest 25 or 30 per cent., and give the différence 
to Crossman. After the bond was executed, Meiners gave Crossman 
400 marks as coming from Addicks as a commission or gratuity. 
The district judge, in his opinion, states that he could not doubt that 
Harrison "was known to Meiners and Addicks, at the timeof the ne- 
gotiation for the bond, to be in the position of bénéficiai owner, though 
not the légal owner." It seems equally clear that neither of them 
supposed that Crossman intended to contract as an owner, pledging 
his own ship, but understood that he was acting as a master who was 
obliged to make the best terms he could under the circumstances, and 
who could be induced to consent to bottomry by the payment of a 
commission. Quite conclusive évidence of this is found in the cir- 
cumstance that in the récitals of the bond Crossman is represented 
as the master of the ship, and not as the owner. 

It was held by the learned district judge that Crossman, as master, 
had no authority to exécute the bottomry bond, but that the bond was 
valid because he was the légal owner at the time of executing it. The 
master can make a bottomry bond only abroad and from necessity. 
He has no power to do so if the owner can be consulted, or if he can 
borrow the money on the personal crédit of the owner. Communica- 
tion was praeticable hère, both by mail and by telegraph ; yet Cross- 
man did not consult with Harrison further than to ascertain that the 
latter was willing to provide the necessary funds. The court below 
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was clearly right in deciding that the bond could not be upheld as a 
valid contract of the master. 

The learned district judge seems to liave considered Crossman to 
be the owner because he appeared to be such on the ship's regis- 
ter, and Harrison was only a mortgagee. But Crossman had the 
title to but one-fourth of the vassal after default had been made in the 
$3,000 mortgage {Broivn v. Bernent, 8 Johns, 76; Butler v. Miller, 1 
N. Y. 496; Burdick v. McVanner, 2 Denio, 170,) and the ship's reg- 
ister -vras at best but prima facie évidence of Grossman's title as owner. 
Myers v. Willis, 17 C. B. 77; S. C. 18 C. B. 886; Hibbs v. Ross, L. 
E. 1 Q. B. 534; Morgan's Assignées v. Shinn, 15 Wall. 105; Blanch- 
ard V. Fearing, 1 Allen, 118. 

Undoubtedîy, by allowing Crossman to remain in possession of the 
ship and proceed on a voyage with his name in her register as owner, 
after Harrison 's title to tliree-fourths had accrued, the latter author- 
ized third parties to rely upon Grossman's apparent title as owner, and 
would be astoppad from asserting his own rights as owner against any 
persons who might contract upon the faith of Grossman's title. But 
Meiners and Addicks had full notice that Harrison was the bénéficiai 
and therefore the équitable owner, and they understood that Cross- 
man was not assuming to act in behalf of any interest or title of his 
own, but only as master; or, in other words, as an agent for an owner. 
No estoppel can arise in their favor. Their position is no différent 
than it would be if they were asserting their bond against an ordinary 
owner, who had the légal title. to the ship at thetimeof the bottomry. 
If the bottomry would not hâve been good against an ordinary owner, 
it is not good against one who occupied the relation of owner in the 
transaction within the contemplation of ail the parties. Upon the 
équitable principles which prevail in courts of admiralty, the lien of 
the bond must be deemed subordinate to the rights of Harrison. 

To the extent that Crossman, as master, had authority to represent 
Harrison as owner, and snbject the ship to liens for necessary repairs 
and supplies, the bond should be sustained, and the libelants be 
deemed subrogated to the liens. In the language of Stoey, J., in The 
Packet, 3 Mason, 255, 260, "it is not hère, as in courts of common 
law, that the bond must be good in whole or not at ail. So far as the 
money was properly advanced, it may be held to give a valid lien, 
and be dismissed as to the rest." The district court disallowed the 
premium upon the bond, but decreed for the principal, with ordinary 
interest. It appears that the repairs, to a considérable extent, were 
in excess of the necessities of the ship, one item being the entire new 
coppering of the ship. The bond can only be allowed to stand for 
such supplies and repairs as a master could properly order. 

The decree of the district court must be reversed, with costs of the 
appeal, and a decree is ordered for the libelant for such sum as may 
be found due by a commissioner to whom it is referred to ascertain 
and report the amount due. 
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Sharon v. Hill. 

[Cireuit Court, D. Oalifornia. March 9, 1885.) 

CiHCtriT Court — Jueisdiction — Citizenship— How Plbadbd. 

An averment In tlie introductory part of a bill that " W. S., of the city of Vir- 
ginia, State of Nevada, and a citizen of the state of JN évada, brings thls, liis bill 
against S. A. H., of the city and county of San Francisco, state of Oalifornia, 
and a citizen of the State of California," * * * is a sufflcient averment of 
citizenship of the parties to give the United States circuit court jurisdiction. 

In Equity. 

W. H. là. Barnes, 0. P. Evans, and Stewart é Herrin, for complain- 
ant. 

Tyler dt Tyler, D, S. Terry, George Flournoy, and Walter Levy, for 
défendant. 

Sawyek, J., (orally.) Counsel for respondent makes the point that 
the allégation of the citizenship of the parties to this suit, in the in- 
troductory part of the bill, is insufficient in form togive this court ju- 
risdiction of the cause. At the time the point was raised, I stated it 
to be my impression that the suprême court had decided that alléga- 
tions in the same form suffieiently stated the jurisdictional facts, and 
upon examination of the authorities, I find that view to be correct. 
In the respect referred to, the allégation is in the form found in, prob- 
ably, a majority of the bills filed in this court. 

Even the authority which is cited, and so strongly relied on, by,re- 
spondent's counsel, does not go to the extent claimed for it, but, on 
the contrary, inferentially at least, is an authority the other way. 
The case is Jackson v. Ashton, 8 Pet. 148, reported, also, in 11 Curt. 53. 
The opinion is very brief, and the facts are very briefly stated, in the 
head-note, which was drawn by Mr. Justice Curtis himself, who is 
understood to limit his head-notes to a statement of the exact point 
decided, The head-note reads thus: "The citizenship of the parties 
was averred in the title of the hill, but not in the hill itself. Held, that 
the court had not jurisdiction." The defect was not in the siifficiency 
in form of the averment of citizenship, but that the averment was not 
made in the bill itself, but only in the title. The title is no part of 
the bill. The form was, " Thomas Jackson, a citizen of the state of Vir- 
ginia, William Goodwin Jackson, and Maria Congreve Jackson, citizens 
of Virginia, infants, hy their father and next friend, the said Thomas 
Jackson, v. The Révérend William Ashton, a citizen of the state of Penn- 
sylvania." The language is not, "is a citizen," etc. Mr. Chief Jus- 
tice Marshall, in deciding the case, says : 

"Tlie title or caption of the bill is no part of the bill, and does not remove 
the objection to the defects in the pleadings. ïhe bill and proceedings should 
state the citizenship of the parties, to give the court jurisdiction of the case. 
The only difHculty which could arise to the dismissal of the bill présents it- 
self upon the statement ' that the défendant is of Philadelphia,' [without stat- 
ing that he is a citizen of Philadelphia, or even a résident of i?hiladelphia.J 
v.23F,no.8— 23 
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TMs, ît mîght be answered, shows that he is a citizen of Pennsylvanîa. If 
this were a new question, the court mlght décide otherwise; but the décision 
of the court, in cases which hâve heretofore been before it, has been express 
upon the point; and the bill must be dismissed for want of jurisdiction." 

There is, then, no intimation that the averment of citizenship ia 
not sufficient inform; but the defect is that the averment is not in 
the bill, but simply in the caption or title of the bill itself, and it ia 
upon that ground alone that it was held to be insufficient. 

In Curt. Eq. Prec, vphich is a standard authority in the United 
States, and was prepared to supplément Story's worka on Eqùity Ju- 
risprudence and Equity Pleadings, is set forth, upon page 4, a form 
of averment of citizenship to be used in a bill in equity, which is the 
same as that found in the bill under considération. Curtis givea a 
form of introduction for varions bills ; and the form of introduction 
for a bill, in the United States circuit court, is set forth as foilows : 

"To the judges of tlie circuit court of the United States, for the district of 
* * *, A. B.,of * * *, andacitizenof tiiestateof * * *, brings 
this, Ris bill, against CD., of * * *, and a citizen of Uie state of * * *, 
and thereupon your orator complains and says," etc. 

That is the form given by Curtis ; and the introductory part of the 
bill, in this case, is in the same words, the blanks being filied as foi- 
lows: 

"Tothe honorable, the judges of the circuit court of the United States, 
ninth circuit, district of California: William Sharon, of the city of Virginia, 
state of Nevada, and a citizen of the state of Nevada, brings this, his bill, 
agaifist Sarah Althea Hill, of the city and county of San Francisco, state of 
California, and a citizen of the state of California; and thereupon your orator 
complains and says:" 

The form adopted in this bill is undoubtedly taken, either from the 
form given by Curtis, before referred to, or from the form prescribed 
by the rule of the suprême court of the United States. Equity rule 
20 provides that — 

"Every bill in the introductory part thereof shall contain the names, places 
of abode, and citizenship of ail the parties, plaintifEs and défendants, by and 
against whom the bill is brought. ïhe form in substance shall be as foi- 
lows:" 

If the blanks are filled in with the names, places of abode, and cit- 
izenship of the parties to the bill, in the présent case, the form set 
out in the rule will then read as foilows : 

"To the judges of the circuit court of the United States, for the district 
of California: William Sharon, of the city of Virginia, state of Nevada, and 
a citizen of the state of Nevada, brings this, his bill, against Sarah Althea 
Hill, of the city and county of San Francisco, state of California, and a citi- 
zen of the state of California. And thereupon your orator complains and 
says that," etc. 

It is, then, apparent that the form of the introductory part of this 
bill must hâve been copied, either from this rule of the suprême court, 
or from Curtis' Equity Précédents, in both of which the form is in ex- 
actly the same language, word for word. I intimated to counsel, upon 
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the argument, tbat I was confident that the suprême court had ruled 
directly upon the point hère involved, and such proves to be the fact. 
The décision which I had in my mind was in the case of Jones v. An- 
drews, 10 Wall. 327. In the statement of the case (page 329) ap- 
pears the f ollowing : 

"The suit was entitled at the beginning, Stephen M. Jones, citizen and rés- 
ident of Richmond aounty, Qeorgia, v. Joseph Andrews, citizen a7id résident 
ofeity andcounty and state of New York; P. Reed and W. H. Bryson, both 
eitizens and résidents of Shélhy oounty, Tennessee. " 

That appears in the title or caption only, and not in any part of 
the body of the bill. Then in the prayer of the bill appeared this 
language : 

"The premises considered, complainant prays thac Joseph Andrews, a rés- 
ident and citizen of the city, county, and state of New York" — 

Which is the form of expression adopted in the bill in the case un- 
der considération — not "who is a citizen;" and this appears in the 
prayer of the bill in the case cited, and not in the body of the bill, 
either in the introductory part or elsewhere, where one would look for 
a traversable allégation. Yet the suprême court held it to be a sufQ- 
cient averment of the citizenship of the party to give the circuit court 
jurisdiction of the suit. Mr. Justice Bradley, delivering the opinion 
of the court, says : 

"On the question of jurisdiction over the parties, the appellees contend (1) 
that the citizenship of the parties was not suiiiciently alieged in the bill. 
* * * Although the allégation of citizenship is not made in précise and 
technical form, we consider it sutRciently explicit to sustain the jurisdiction 
of the court, if the citizenship disclosed by the allégation does not displace 
that jurisdiction. It is more explicit than the allégation in the case of Ex- 
press Co. V. Kountze Bros. 8 Wall. 342, which was sustained by the court. Al) 
that is necessary is that it fairly appear by the bill of what states the respect- 
ive parties are eitizens. In this case, the form of the allégation leaves no 
room for reasonable doubt." 

The prayer of the bill in the case cited names the défendants Eeed 
and Bryson, "both of whom were résidents [not eitizens] of Shelby 
county, in the state of Tennessee," while the other respondent is re- 
ferred to, as above stated, as "Joseph Andrews, a résident and citizen 
[not "who is a résident and citizen"] of the city, county, and state oi 
New York," in preeisely the same form adopted in the introductory 
part of the bill in this case. The omission of the words "who is," 
which would make an explicit allégation, is simply one of those ellipses 
which are so common to, and admissible in, the English language. 
Any ordinary person, possessing a fair understanding of the language, 
upon reading the statement, "William Sharon, of the city of Virginia, 
state of Nevada, and a citizen of the state of Nevada, brings this, his 
bill," etc., would understand it to be an averment that William Sharon 
is a citizen of the state of Nevada. It is a common form of expres- 
sion, and no one could be misled as to the fact that this was intended 
to be stated; and the suprême court, in the case cited, haa held it to 
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be a Bufficiently explicît averment of the fact of citizenship, even 
where the expression appears in the prayer only, and not in any por- 
tion of the body of the bill. 

The objection to the jurisdiction is therefore overruled. 



Saok and others v. Chicago & G. S. Ey. Co. and others. 
(Circuit Court, D. Indiana. 1885.) 

1. Rbmotal of Cause — Dbhial of Motions to bb Made Partt and to Ke- 

MOYE Cause. 

If one who is a necesaary party to a cause in a stafe court is wrongfuUy e.K- 
cluded, and denied leave to file a proper cross-bill and answer, and to présent a 
motion and bond for removal of tlie cause to tlie fédéral court, lie will be 
treated by the latter court as if a party, and tlie motion for removal deterrained 
accordingly. 

2. Bamb — Shpabatb Controvbrsy — Nominal Pahty — Refusai, of Tkustee to 

AoT. » 

If the owner of bonds, secnrea by trust deed or mortgage, has been let in as 
party to a cause conoerning the trust property, and as such has a separate con- 
troversy with citizens of another state, his right to remove the cause to the 
fédéral court is not afifected by the citizenship of the trustée named in tho 
mortgage deed, who is not a party in fact, and had refused to move to be made 
party, or otherwise to exécute the trust. If brought in, such trustée would be 
only a nominal party. 

Motion of Henry H. Porter to hâve the court docket and take Ju- 
risdiction of case. 

' The objections made to the motion are, in substance, — 
(1) That the same motion was made before and overruled; (2) that Porter 
was not a party, either plaintiff or défendant, in the state court, and there- 
fore had no right, under the second section of the act of March 3, 1875, to 
apply for a removal of the cause f rom the state cotirt to tho fédéral court ; (3) 
that, considered as a party to the suit, Porter has no controversy " which ia 
whoUy between citizens of différent states, and vi^hich can be fully determined 
as between thein;" (4) that the alleged refusai of John 0. New, trustée of 
mortgage bonds of which Porter claims to be ovvuer, to become a party to the 
cause was collusively made, in order to enable Porter to corne into the case 
and procure the removal of it to the fédéral court. 

The facts of the case are, in substance, thèse : 

In the original case, commenced in Jasper county, and taken thence by 
change of venue to the Newton circuit court, the plaintiffs, Hack and others, 
claiming to be creditors of the Chicago & Great Southern Bailway Company, 
and that that company was threatened with insolvency, and witli numerous 
suits in différent courts, prayed an accounting and an adjustment of the de- 
mand of ail creditors who should corne in, and of their respective prioritles, 
and that a receiver be appointed to conserve and keep the road in opération 
for the beneflt of the creditors. The receiver was appointed, and is in pos- 
session. The complaint upon which this appointment was made, makes men- 
tion of the flrst mortgage or trust deed of the property, but the trustée named 
in that deed, John C. New, shown to be a résident and citizen of Indiana, was 
not made a party. Early in March, 1885, Porter, claiming to be sole owner of 
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ail bonds issued under and secured by that mortgage, made application to 
the Newton circuit court, then in session, to be admitted as a party in tho 
cause, and for leave to flle an answer and cross-bill; and, upon a déniai of 
this motion, on the same day or tlie next, renewed the motion, and at the 
same time presented a motion and proper bond for a removal of the cause to 
this court, and thèse motions having been also denied, he procured and pre- 
sented a transcript and moved this court to take jurisdiction. It then ap- 
pearingthat the application to be made a party in the state court did not show 
a refusai by New, the trustée, to act in the premises, this bourt considered 
the application defective, and ref used to docket the cause. Thereupon an 
amended motion, showing New's refusai to take any step whatever in the 
f urther exécution of the trust, was prepared, and, as is shown by the afflda- 
vits set out in the record now ofEered, was presented in the Newton circuit 
court then yet in session, on the thirteenth ult., and at the same time an 
answer and cross-bill, and pétition and bond for removal. 

Thèse pétitions and the cross-bill, before présentation to the judge of the 
court, had each been sworn to in open session by Mr. Porter, before the clerk 
of that court. The court at that time was presided over by a judge pro tem- 
pore, who, being of counsel in this cause, declined on that account to enter- 
tain the motions, or to note or permit the flling of the papers, though ail ob- 
jection to his acling was waived at the time by Porter's attorney. ïhereupon 
communication was had with the regular judge of the court, who was then 
in Chicago, and his promise obtained to be in attendance at the court the next 
day, which by law was the last day of the term. On the afternoon of tliat 
day, Saturday, March 14th, the presiding judge, in orderthat the court might 
remain open until the regular judge should return, made no adjourning or- 
der, but upon the gênerai order-book of the court signed an entry reading in 
this wise ; " ïhis record read this far, and signed tlus f ourteenth day of March, 
1885 ;" and thereupon left the bench and took train for his houie at Monticello. 
Two hours thereaf ter — at 4 o'clock— the clerk entered upon the probate order- 
book, over the signature of the pro tempore j udge, a journal order of adjourn- 
ment of the court until court in course. Otherwise than this, it does not appear 
that any formai déclaration of adjournment or attempt to adjourn was made. 
At or near 4 o'clock p. m., the regular judge arrived at Kentland, and went 
to the clerk's office, and theuce to the office of the county recorder, where he 
was found by Mr. Pierce, attorney for Porter, and Mr. Wiley, who was also 
waiting for his action upon the bench in certain matters pending. In an- 
swer to a request to go to the court-room, he said that the court, as he was 
informed, had been flnally adjourned; and upon being then told just what 
the judge presiding had do ne, and what entries had been made upon the dock- 
ets, he again peretnptorily declined to go to the court-room and take the 
bench, saying, as the showing is, "that he believed the bestthing he could do 
was to stay away from there." Tliereafter, at a later hour of the same day. 
Porter filed with the clerk his application to become a party to the cause, his 
prolïered answer and cross-bill, and his pétition and bond for the removal of 
the cause; and, having procured à transcript, now again moves this court to 
assert jurisdiction. 

In respect to the citizenship of the parties and persons coneerned, it is shown 
that Porter is a citizen of Illinois, and that Hack and others, the plaintifEs, and 
the railroad company, défendant in the original cause in the state court, are 
citizens of Indiana. Before the présent pétitions to be made party and to re- 
move the cause had been ûled in the state court, an additional claimant, a citi- 
zen of Illinois, came into the cause, seeking as a plaintifEto share the benefits 
of the suit. New, the trustée in Porter's mortgage or trust deed, is a citizen of 
Indiana. In his proposed cross-bill, and in his pétitions to be made party and 
to remove the cause, Porter shows that he is sole owner of 1,200 bonds for 
$1,000 eachj made by the défendant railway company aud secured by a trust 
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deed, a copj of which îs exhibited, containing the U3ual provisions of such in- 
strumenta, and constituting a flrst lien upon the property, franchises, and 
income of the company and Its road; that no other bonds were issued or out- 
standing secured by said deed of trust; that the coinpany is totally insolvent; 
that default had been made in payinent of interest due, and tliat the trustée 
had brought an action for foreclosure in the Newton circuit court ; that, upou 
considération of a demurrer to the complaint of the trustée, the court inti- 
mated a ruling to the effect that the trustée alone had no right to maintain 
the suit, and that thereupon said New dismissed lijs action and has since re- 
fused to bring any action or to come into this case, or take other steps of any 
kindfor the enforcement of his trust, though thereunto especially requested. 
Porter's proposed answer was the gênerai déniai. 

R. B. F. Pierce and McDonald, Butler é Mason, for Porter. 

John S. Cooper and U. Z. Wiley, contra. 

Woods, J. Upon the showing made, it is too clear — as it seems to 
me — to admit of dispute tliat Porter was entitled to be made a party 
défendant; and, having been wrongfully denied tiiat right, he should, 
in respect to the question of removal, be deemed to be a party. The 
case in this respect is very like one deeided by Judges Davis and 
Treat in the eireuit court of the United States for the Southern dis- 
trict of Illinois. That décision was not reported officially, but in a 
note upon pages 42 and 43 of Dillon's Bemoval of Causes, is given a 
statement of it which, as has been shown at this hearing, is authen- 
tic and aecurate. The présent case is stronger than that, because in 
that the application to become a party was made to the judge in vaca- 
tion, while in this it was made to the court in open session, and to 
the judge of the court at the county seat during the term alloted by 
law and before the court had been adjourned. There is certainly no 
good reason apparent in the record why the presiding judge should 
not hâve permitted the papers to be iiled. If a judge be interested 
in a cause pending in his own court, he must make the formai entries 
or orders necessary to put the case in a way to be determined; and 
a refusai to do so, under ordinary circumstances, is équivalent to an 
active interférence to the injury of the adverse party. The essential 
■wrong in this case, however, was the refusai of the regular judge to 
go upon the bench and give a hearing upon the proposed motions. 
The court in contemplation of law was open, or at least capable of 
being opened. The judge presiding had not adjourned it; the clerk 
and sherifï, so far as appears, had not attempted to adjourn it. The 
judge having been présent on that day,' they had no power under the 
statute to déclare an adjournment. Eev. St. 1881, §§ 1381, 1382. 

The entry made by the clerk upon the probate order-book, it seems 
to me, is not material to be considered ; and even if a formai adjourn- 
ment had been declared, entered of record, and signed by the regular 
judge, it could not well be held, I think, that the order-might not hâve 
been disregarded or vacated, and other business done in the court 
upon the same or even upon a succeeding day, if within the lawful 
term of the court. Mère inconvenience would seem to forbid a dif- 
férent rule, and there is apparently no insuperable, or even strong, 
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reason against tliis view. The question, however, does net now arise. 
In this case the power to hear clearly remained; its exercise was sea- 
sonably and properly invoked; and under the décision referred to, 
the authority of which is not now and hère, at least, to be disputed, 
it must be held that Porter aequired such standing in court, or in the 
case at least, as to enable him to claim a removal. It may be that 
if the motion to be made party had been heard and overruled, the 
remedy might and ought to hâve been sought in an appeal to the 
Bupreme court of the state, and thence, if necessary, to the fédérai 
suprême court, though it is not clear how a case could be so presented, 
on appeal from the overruling of a motion to become a party, as to 
présent also the question of right of removal. Upon this record, how- 
ever, the court is not required to review any décision or ruling of the 
state court upon a matter brought within its jurisdiction, but only to 
give effect to its refusai, without apparent excuse, to receive and pass 
upon the motion when rightfuUy presented. 

The other objections made to the i-emoval are ail, as I think, un- 
tenable. They turn upon the relation to the case of New, the trustée. 
He is not in fact a party. He refused to become a party of his own 
motion. By reason of this. Porter became entitled to be made a 
party in his own right. He could not bring New into the case with 
him, — that is not the office of a cross-bill, — and if upon considéra- 
tion the court should order New to be made a party, his relation to 
the case would, as it seems to me, be so entirely nominal as not to 
affect the jurisdiction. The case of Thayer v. Life Ass'n, 112 U. S. 
717, S. C. 5 Sup. et, Eep. 355, is cited in support of the opposite 
view; but in that case the trustée was proceeding to sell the trust 
property, and the action being to restrain him from making the sale, 
he was of course held to be an indispensable party. If New were 
brought into the case, it is to be presumed that he would persist in 
his refusai to act under the trust, and if he did this, it is clear that 
his relation to the case would be purely nominal and of no signifi- 
cance. If necessary, the court might, and of course would, appoint 
another to exercise the powers conferred by the trust deeds. 

It is claimed, however, that the refusai of New to apply to be made 
a party was for the collusive purpose solely of enabling Porter to 
come in and remove the cause. Without going into détails, it is 
enough to say that it was in the power and apparent duty of the com- 
plainants to bave made New a party to the original bill; they chose 
not to do it; and upon the entire record and proof made, the alleged 
collusion for the purpose of obtaining a removal is not manifest. To 
say the least, the justification for seeking a removal is so manifestly 
strong that the court is not called upon to make a minute search for 
grounds upon which to base a refusai of jurisdiction. 

That there are controversies in the case between Porter, as a citizen 
of one state, and citizens of other states is sufûciently clear. Opon 
his cross-bill he bas a controversy with the défendant railway com- 
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pany, and upon bis cross-bill and answer he bas separate controver- 
sies with that company and the original coniplainants. Each of thèse 
controversies is between, and may be wbolly determined between, citi- 
zens of différent states. Indeed, each olaimant in the original bill, 
— and there are three of them, — and each additional olaimant who 
has or may corne in under that bill, bas a separate claim which Porter 
doès or may contest; and the controversy so raised is clearly sepa- 
rable, and determinable wholly between him and the particular olaim- 
ant as if there were no other parties to the record. And one of the 
claimants in the oase is, as I understood it to be stated and conceded 
upon the argument, a citizen of the state of Miohigan; and as against 
him, even if New were an aotual and willing party and ranged upon 
the same side of the case with Porter, there would be, in this view, 
a proper controversy upon which the application for removal could 
stand. This would certaiijly be so, unless the railway company shoiild 
be deemed a necessary party to such controversy. This question, 
however, need not be decided. 

It follows that the transcript and other papers offered should be 
filed, and the cause docketed hère as properly removed. 

Ordered accordingly. 



Stbbbins V. Morris and others. 

{Œreuit Court, N. D. New York. March 22, 1885.) 

Trust — Patmbnt of Purchasb Monet pob Lanb, and Titlb Takbn in Namb 
OP Thibd Party— Kev. St. N. Y. §§ 51, 52. 

M., D., W., and K. entered into a verbal agreement to purchase from J., for 
their joint beneflt, certain land, each of tliem to advance one-fourtli of tlie pur- 
chase money, and the title to be taken in the name of K. The money was ad- 
vanced, the land purchased, and an absolu te dei;d executed to K., who imme- 
diately delivered lo M., D., and W. a written mémorandum acknowledging tire 
receipt of the purchase money, and that each of the co-purchasers was the 
joint ownerof one-fourth part of the land. K became insolvent, and made an 
assignment to "V., and V. assigned and deeded to S., as assignée in bankruptcy 
of K., ail of the property aa-iigned to him. 8. sold the land under order of the 
court. Held, that the purchassr at such sale acquired a good title as against 
M., D., and W. 

In Equity. 

Haie, é Èulkley, for plaintiff. 

F. Fish and John M. Carroll, for défendant. 

Wallacb, J. This action was brought in the suprême court of the 
state of New York, and was removed to this court upon the pétition 
of the plaintiff. It is a partition suit, brought under the provisions 
of the Code of Procédure, and the défendants are made parties as 
olaiming an adverse interest to the plaintiff in the real estate sought 
to be partitioned. The défendant Cornélius Klina has the légal title 
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to one undivided fourth part oî the real estate. The suit învolves the 
rights of the other parties to three undivided one-fourth parts of cer- 
tain real estate conveyed April 1, 1870, by one Jackson to James W. 
Kline. Kline was adjudged a bankrupt upon the pétition of his cred- 
itors filed on the twenty-ninth day of August, 1878, in the United States 
district court for the Northern district of New York, and one Vanden- 
burgwas subsequently appointed his assignée. On the twenty-fourth 
day of September, 1881, the said Vandenburg as such assignée, pur- 
suant to the direction and order of the court in bankruptey, sold and 
conveyed by deed to the plaintiff ail the estate, title, and interest of 
said Kline in said real estate vested in said assignée. Withiu three 
months of the filing of the pétition in bankruptey, Kline had made a 
gênerai assignaient of ail his propertj' for the benetit of creditors to 
one Stewart; and on the twenty-seventh day of December, 1878, Stew- 
art, by deed, granted, conveyed, and released to Vandenburg, aa as- 
signée of Kline in bankruptey, ail the real estate which was trans- 
ferred to him by Kline under the gênerai assignment. 

Whether Vandenburg, as assignée of Kline in bankruptey, acquired 
Kline's interest by a title superior to Stewart's, or acquired it by the 
deed of release from Stewart, is not material. The title was in him 
at the time of the sale under the order of the court, and the plaintiff 
acquired any title that the assignée could convey. It follows that 
the plaintiff had the légal title at the time of the commencement 
of the suit to the three undivided fourth parts of the land in ques- 
tion. The défendants elaim to be the équitable owners of the three 
undivided fourth parts of the land, and insist that the plaiutiff's lé- 
gal title is subordinate to their équitable title because the plaintiff is 
ehargeable with notice of their equities. Their équitable title ariscs' 
out of the foJlowing facts : On or before April 1, 1870, Morris, De 
Wolf, McDonnell, ànd Kline entered into a verbal agreement to pur- 
chase for their joint benefit of Jackson the land in controversy. By 
this agreement each of them was to advance one-fourth of the pur- 
chase money to pay for the land, and the title was to be taken in the 
name of Kline. The money was accordingly advanced, and on the 
first day of April, 1870, a deed was executed by Jackson to Kline, in 
which Kline was named sole grantee. The deed did not express any 
trust in behalf of the co-purchasers. Immediately after receiving the 
deed, and on the same day, Kline delivered to each of the co-purchas- 
ers a mémorandum in writing, whereby he acknowleged the receipt 
of the purehase money, and that each of the co-purchasers was the 
joint owner of one-fourth part of the real estate. Kline subsequently 
mortgaged an undivided fourth part of the land. The title remained 
in him as sole owner until he became insolvent and made the gên- 
erai assignment to Stewart. 

Upon thèse facts it must be held that the défendants who claim 
under Morris, McDonnell, and De Wolf hâve no équitable title. If 
the agreement between Kline and the other co-purchasers had been 
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made after lie acquîred title from Jackson, or îf tbe deed from Jack- 
son had not been executed directly to Kline pursuant to the agree- 
ment between the co-purchasers, there would be no difficulty in main- 
taining that ail the co-purchasers acquired an équitable title by virtue 
of the transaction between themselves. But the transaction is di- 
rectly within the opération of thoso sections of the Eevised Statutes 
of the state relating to uses and trusts, which are as foUows: 

"Sec. 51. Where a grant for a valuable considération shall be made to one 
person, and the considération therefor shall be paid by another, no use or trust 
shall resuit in favor of the person by whom sucli payaient shall be made; but 
the title shall vest in the person named as the aliénée in such conveyance, 
Bubject only to the provisions of the next section. 

"Sec. 52. Every such conveyance shall be presumed fraudnlent as against 
the creditors, at that time, of the person paying the considération ; and where 
a fraudaient intention is not disproved a trust shall resuit in favor of such 
creditors to the extent that may be necessary to satisfy their just demands." 

The meaning and effect of thèse provisions was considered by the 
court of appeals in Garfield v. Hatmaker, 1.5 N. Y. 475, and it was 
held that where a grant for a valuable considération is made to one 
person, and the considération therefor is paid by another, no interest, 
légal or équitable, vests in the person paying the considération, but 
the statute imposes upon the légal estate in the hands of the grantor 
a pure trust in favor of the creditors at the time of the person pay- 
ing the considération, which can be enforced in equity only. As 
stated in the opinion of Brown, J., "the plain and obvious import of 
the language of the sections is to destroy the trust or use which, but 
for the statute, would hâve resulted to the person paying the consid- 
ération as a légal conséquence of the act;" and, in the language of 
CoMSTOCK, J., (page 478,) "the person paying the considération money 
must take the conveyance to himself or he can hâve no légal or équi- 
table interests in the land." In Everett v. Everett,-4:8 N. Y. 218, such 
was held to be the légal conséquence of the conveyance, although the 
deed was delivered to and retained by the person who paid the con- 
sidération. The object of the statute was to prevent secret frauds 
by imposing the penalty of forfaiture of the estate upon parties who 
thus conceal their real ownership under the name of another person. 
Siemon v. Schurck, 29 N. Y. 610. Doubtless, in the transaction hère, 
there was no fraudulent purpose in the minds of the parties to it. 
The effect was, however, by investing Kline with the ostensible title, 
to give him crédit, and produce just such conséquences as the statute 
was intended to prevent. The written mémorandum delivered by 
Kline cannot be treated as a contract to convey made after he ac- 
quired title. It was évidence merely of the original transaction. 

A decree will be entered for a partition and sale, and establishing 
the rights of tbe parties according to this opinion. 
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QuiNN V. New Jersey Lighterage Co. 

{Circuit Court, E. D.New York. April 2, 1885.) 
Mabtbb and Servant — Ihjtjry to Employé — Neoligench of Vice-Principai. 

WHILB ACTING AS Co-EMPLOYE. 

An employer ia not liable to an employé for the négligence of a vice-princi- 
pal in doing the duty of a co- employé of the person injured. 

Motion for New Trial. 

Chas. J. Patterson, for complainant. 

Benedict, Taft é Benedict, for défendant. 

Wallacb, J. The plaintifî was injured by the négligence of the 
captain of a barge, owned by the défendant, while ^ngaged in loading 
the barge with iron rails. The captain at the time was assisting the 
plaintiÊf and other employés in the work. In loading the rails, two 
men worked on the hand-winch, one hooked the tongs upon the rails, 
and two pushed and guided the rails into the barge, when they were 
raised by the men at the winch; and it was the duty of the man at 
the tongs to give the order to hoist to the men at the winch when the 
tongs were properly hooked. Prior to the accident, Qne Lee had been 
at the tongs, and the captain had been helping one of the men at 
the winch. At the time of the accident, the captain was at the tongs, 
and the plaintiff was one of the men to guide the rails. The captain 
gave the order to hoist prematurely, and the rail fell upon the plain- 
tiff, inflicting the injuries for which his suit was brought. 

Upon the trial the judge instructed the jury that the négligence of 
the captain was the négligence of the défendant, and the motion for 
a new trial raises the question whether that instruction was correct. 
Stated in other terms, the question is whether an employer is liable 
to an employé for the négligence of a vice-principal in doing the duty 
of a eo-employe of the person injured. 

It was assumed at the trial that the récent case of Chicago, etc., 
R. Co. V. Ross, 112 U. S. 377, S. G. 5 Sup. Ct. Eep. 184, was an 
adjudication in point which is controlling in this court, and the in- 
structions to the jury were given in conséquence. The only question 
in that case was whether the corporation défendant was liable to an 
engineer managing the locomotive of a freight train who was injured 
in conséquence of the neglect of a conductor of the train to cotnmu- 
nicate instructions to the engineer essentiai to the safety of the train ; 
the conductor, by the régulations of the corporation, being in control 
of the train and of ail employés on it, and responsible for ail its move- 
ments. The court held that the conductor did not oecupy the posi- 
tion of a co-employe with the engineer, Mr. Justice Beadley, deliv- 
ering the opinion, used this language: 

"A conductor, having the entire control and management of a railway 
train, occupies a very différent position from the brakeman, the portera, and 
other subordinates employed. He is in f<ict, and should be treated as, the 
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Personal représentative of the corporation, for whose négligence it is respon- 
sible to subordinate servants." 

The case turned upon this point, and it having been ruled against 
the défendant it was net necessary to décide any other question. The 
conductor was charged with the duty of giving instructions, in the ab- 
sence of which the engineer could not perform his duties intelligently, 
or protect himself or his employés from danger. The engineer was in- 
jured in conséquence of the conductor's faiUire to perform this duty. 
As he was not a co-employe of the engineer, the risk of the conduct- 
or's négligence was not among those incident to the employaient 
which the engineer impliediy asaumed when he engaged in the serv- 
ice of the corporation. 

The décision is of marked significance, because it départs from the 
rule eatablished by the courts in England, New York, and Massachu- 
setts, and other courts, that ail those are fellow-servants who are en- 
gaged in a common objeot in the business of the employer, whether 
they are of the same grade of authority or not. The doctrine of thèse 
authorities is that ail the employés of the same employer, engaged in 
carrying forward the same gênerai enterprise, although in différent 
departments and in différent ranks of supremacy, are co-employes, 
who, by the implied terms of their employment, assume towards the 
employer the risks arising from the négligence of any of their num- 
ber. The Ross Case, on the other hand, is in Une with Cowles v. Rich- 
inond, etc., R. Co. 84 N. C. 309; Chicago, etc., R. Co. v. Bnyfield, 3t 
Mich. 205; Whalen v. Centenary Church, 62 Mo. 320; and décisions 
in Ohio and Kentucky cited in the opinion. 

The case does not touch the question hère, which is, not whether the 
défendant is liable to a subordinate employé for the négligent act of 
the captain in the discharge of his duty, but whether the défendant 
is liable for the négligence of the captain, not as captain, but as a sub- 
ordinate employé. The solution of thia question dépends upon the 
implied obligation assumed by an employer to his servant. Unleas 
there is a breach of that obligation there is no négligence. Briefiy 
stated, this obligation is that the employer will not expose the serv- 
ant to any unreasonable hazards, in view of the nature of the services 
to be performeâ. As to those things which are to be done by the em- 
ployer personally he undertakes not to be négligent. As to those 
things which he is not to do personally he undertakes to use due care 
to see that they are properly done; and as incidents of this obliga- 
tion he is to use due care to provide safe appliances and facilities for 
the servant in the service to be performed, and to employ compétent 
fellow-servants to assist him, if fellow-servants are required. Those 
things which are to be done by the employer personally are employ- 
er's duties, and if he delegates them to others he undertakes for their 
proper discharge precisely as though be personally were to discharge 
them. 
■ i C.onversely, the servant who engages in the employment of another 



QUINN V. NEW JERSEY LIGHTEBAGE 00. 365 

for the performance of specifîed duties, takes upon himself the nat- 
ural and ordinary risks and périls incident to the performance of such 
services, and, in légal presumption, his compensation is adjusted ac- 
cordingly. Among thèse risks are those arising from the careless- 
ness and négligence of fellow-servants ; because thèse are risks which 
are incident to the service, and he can as etïectually guard against 
them as the employer. This has been deemed to be the law by ail 
the authorities, beginning in England with Priestley v. Fowler, 3 Mees. 
& W. 1, and in this country with Murray v. South Carolina R. Co. 1 
McMuI. 385, and Fanvell v. Boston & W. R. Co. 4 Mete. 49; and the 
doctrine is reiterated in Hough v. Railwatj Co. 100 U. S. 213. 

If it iswithin the contemplation of both the employer and employé 
that when the former fully discharges his duty of préparation and 
gênerai supervision for the particular service, ail other incidental 
risks are assumed by the latter, and are included in his compensa- 
tion, it follows logically that the employé can only allège négligence 
when the employer has failed, either in person or by his agents, ef- 
ficiently to discharge his duty. If an employer does not undertake 
responsibility to a servant for the aots which are ordinarilyto be per- 
formed in the service bya eo-servant, there is noreasonwhy he should 
be held liable for the négligent performance of those acts. And if 
the duty negligently performed is not the master's duty, but a serv- 
ant's duty, the servant injured has no right to complain unless the 
employer was négligent in selecting the co-servant. 

The distinction between the acts of négligence for which the master 
is liable, and those of which the employé assumes the risks, is well 
stated in Davis v. Central Vermont R. Co. 45 Amer. Eep. 593, 8. 0. 
55 Vt. 84, as follows : 

"The rule of law which exempts the master from responsibility to the serv- 
ants for injuries received from the ordinary risks of his employment, includ- 
ing the négligence of his fellow-servants, does not excuse the employer from 
the exercise of ordinary care in supplying and maintaining suitable instru- 
mentalities for the performance of the work required. One who entera the 
employment of another has a right to count on this duty, and is not required 
to assume the risks of the master's négligence in this respect. The fact that 
it is a duty which must always be discharged, when the employer is a corpo- 
ration, by offlcers and agents, does not relieve the corporation from the obli- 
gation. The agents who are charged with the duty of supplying safe ma- 
chinery are not, in the true sensé of the rule, to be regarded as fellow-serv- 
ants of those who are engaged in operating it. ïhey are charged with the 
master's duty to his servant. They are eraployed in distinct and independent 
departments of service, and there is no difflcnlty in distinguishing them, 
even when the same person renders service by turns in each, as the conven- 
ienceof the employer may require. In one, the master cannot escape the con- 
séquence of the agent's négligence; if the servant la injured in the other, he 
may." 

The true inquiry in this case is whether the character of the act of 
the captain was one which it was incumbent upop the défendant to 
see properly performed. This is the rule of Grispin v. Bahbitt, 81 
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N. Y. 616, where ît was held thiat the liability of a master for an în- 
jury to an employé, occasioned by the négligence of another employé, 
does not dépend on the grade or rank of the latter, but upon the 
character of the act, in the performance of which the injury arises. 
In that case, the plaintiff was injured by the act of the manager and 
superintendent of defendant's factôry, who earelessly started a wheel 
while the plaintiff was occupied with the machinery. The court be- 
low refused to charge that tbis was the act of an operative for which 
the défendant was not liable, and the court of appeals held this refu- 
sai to be error and reversed the judgment. Eapallo, J., delivering 
the opinion of the court, approved the language of Choech, G. J., in 
Flike's Case, 53 N. T. 549, as follows : 

"The true rule, I apprehend, is to hold the corporation liable for négligence 
in respect to siich acts andduties as it is required toperform as master, with- 
out regard to the rank or title of the agent intrusted with their performance. 
It is as to such acts the agent occupies the place of the corporation, and the 
latter is liable for the manner in which they are performed." 

This was also held in Hoke v. St. Louis, etc., R. Co. 11 Mo. App. 
574, where it was determined that where a road-maater of a railroad 
Company, having superintendence of the road department, was nég- 
ligent in an act which he assumed to do as a raere boss of a gang, 
and a workman was injured, the company was not liable as for the 
négligence of a vice-principal. The court used this language: 

"But just as the tortious act of a servant to make the employer liable must 
pertain to the partioular dutios of that employment, so the wrongful act of a 
vice-principal or alterego must be an act done by him as vice-principal. ïhe 
fact that he is vice-principal in one department of the business does not make 
ail his acts the acts of a vice-principal." 

Applying the rule to the présent case, where the captain of the 
barge was not performing a captain's duty while working at the tongs, 
but that of a common laborer, his négligence was not that of a vice- 
principal but of a co-laborer. Il he had directed any of the men as- 
sisting the plaintiff to do that particular part of the work which he 
undertook to do himself, as he might hâve done if he had seen fit, 
and the plaintiff had been injured by the fault of the one thus se- 
lected, the défendant would not bave been liable, in the absence of 
proof that the captain had selected an incompétent man for the place. 
The plaintiff has no more ground of complaint than he would hâve 
had if he had been injured by the carelessness of any of his fellow- 
laborers. It was the act of a co-servant, and among the risks incident 
to the employment which the plaintiff impliedly assumed when he 
engaged in the work. The captain exercised no more oontrol over 
him than did the other laborers. 

A new trial is therefore ordered. 
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Thbee Thoxjsand Eioht Hundbbd aîid Eighty Boxes of Opium ». 

United States. 

(Oireuit Court, D. Oalifornia. September 20, 1883.) 

1. CosTOMB DuTiEs — Smugglins — EriDENCK — Déclarations of Stbwabd of 

Ship. t 

Declarationa of the steward of a ship, on which it ia claimed certain opium 
was smuggled, made to thu offloer^ seizing such opium an hour after the seiz- 
urp, but while the opium was in their possession near the p lace of seizure, walt- 
ing to be transported, held admissible, in an action to condemn suoli opium, as 
part of the res gextœ, though not made in the présence of, or by autbority or 
with the knowledge of, the claimant, 

2. Bamb — Lettees of Thihd Parties. 

A letter written by a third party, whom the évidence tended to implicate, to 
other parties in China two months afler the seizure, apparently retVrring to the 
transaction, and left by the writer with the claimiint, who added a paragraph 
thereto, also seemingly referring to the transaction, and a letter written by a 
Chinaman to another Chinaman in China, supposed to refer to passages in the 
other letter, both letters being put in the same envelope, and direclud and 
mailed to the party in China, also held admissible. 

S. Same— Phobable Cause— Rev. St. § 909— Bubdbn of Pboop. 

When the évidence is sutBcient to show probable cause, in cases of informa- 
tion to condemn smuggled goods, the bnrden of proof is on the claiinant to 
show the innocence of the transaction. 

4. Samb— Prépondérance of Evidence— Pboof ueyond Rbasonable Doubt — 
fobfeitukb of goods. 

A raere prépondérance of évidence, in a case by information to condemn 
smug:gled goods, in favorof the guilt of the transaotioUj wiU Justify a decreu of 
forfeiture. 

Information in rem to Condemn Smuggled Opium. 

Philip Teare, U. S. Atty., and A. P. Van Duzer, Àsst. U. S. Atty., 
for libelant. 

W. H, L. Barnes and George W. Towle, Jr., for claimant. 

Sawybe, J. This is an appeal from the decree of the district court, 
condcmning the opium in question, on the ground that it had been 
smuggled into the port of San Francisco. ïhe record from the dis- 
trict court contains nearly 1,700 pages of légal cap, and nearly 800 
pages additional testimony hâve been taken in this court. The case 
■was argued orally, and submitted a long time ago, the argument oc- 
cupying 13 days, with leave to file printed briefs, the last of which 
was filed March 10, 1883. 

Owing to a large number of cases having precedence, and the large 
record to examine, it was impossible to properly take the case up be- 
fore the summer vacation, or to dispose of it till now. ïhe large 
amount of new testimony taken in this court is upon the points 
wherein the district court held the évidence to be déficient, and is 
additional to, and not as has been claimed in conflicl with, the claim- 
ant's case as made in the district court; and it is of such a character 
as to require a thorough and careful re-examination of the entire 
case, and such examination has been given to it. The follovving 
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facts, when stated as facts, are satîsfactorily shown by the évidence. 
On doubtful points the substance of the testimony is stated : 

On the night of January 3^, 1882, the steam-ship City of Tokio was lying 
at the outer end of the Pacific Mail Steam-ship Oompany's wharf, extending 
from the foot of Eirst street, in the city of San Francisco, into the bay in a 
southerly direction on the easterly side of the wharf. Slie had arrived from 
Hong Kong, China, and been doclied on December 25, 1881, or nine days 
previously. The steam-siiip City of Sydney was at the same tiine lying at the 
same wharf on the westerly side, directly opposite the City of Tokio. The 
City of Sydney runs between San Francisco and Australia, stopping eacli 
way at Honolulu, in the Sandwich islands. She was, at the time, advertised 
to leave for Australia on January 14, 1882, or 10 days later. A few minutes 
after midnight, not to exceed from 5 to 15 minutes, police oiflcers Egan aud 
Smith, patrolling the harbor, were going down the bay in a boat from Fol- 
som-street wharf towards the Pacific Mail wharf, and when a short distance 
from the end of Beale-street wharf, at about the point marked on the diagram 
annexed to the findings, they saw a whitehall boat about 300 yards distant, 
near the steam-ship City of Tokio, between them and the steam-sliip, not at 
the side of the ship nor in contact with it, but a short distance otï, pulling 
witli mufïled oars in a southerly direction past the stern of the steamer. The 
boat, when diseovered, was probably not less than 50, nor more than 150, 
feet distant from the ship. At flrst they thought it was the government 
lookout boat, but as soon as it had passed the stern of the Tokio, they saw it 
was not, and gave chase. The boat pulled southerly for some distance, and 
then turned in on the westerly side of the wharf, where it was met by the 
ofHcers, soraewhere between the City of Sydney and the slips of the Central 
Pacific Railroad's transfer steamers, as it had changed its course. The dia- 
gram shows the situation of the wharves and steamers. In the boat were 
the claimant, James K. Kennedy, and a boatman named McDermot. Egan 
says he asked what tliey had, and "they said they did not know." Egan then 
jumped into the boat and put irons on the men, ironing them together. Egan 
says they were very much excited, and that one of them said: "Good God, 
you are not going to arrest usi We are men of familles. Take the stnff and 
let us go;" that "they would land anywhere and give up the stuff;" that we 
could "keep the boat and ail that was in it, and let them go. It would do no 
good to arrest them. " 

After this communication Egan and Smith took the boat in tow, and re- 
turned to Folsom-street wharf, whence they had started. It was a stormy 
night, and the bay was rough; so rough that the claimant and McDermot 
were àfraid that their boat, heavily loaded as it was, would swamp, and be- 
ing ironed together, and one of them unable to swim, they earnestly asked to 
be taken into the other boat on that expressed account. Egan ref used, where- 
upon Kennedy commeneed throwing overboard some of the packages tolighten 
the boat; but, upon Egan's threatening to shoot them if they did not stop, 
he desisted after throwing over three packages similar to those remaining in 
the boat. The wind was from the south-east, driving the waves — a heavy 
ehop sea — directly against the eastern side of the Tokio, while the Sydney, 
on the other side of the wharf, was partially protected and in comparatively 
still water. That it was rough, with considérable sea, there can be no doubt. 
On that point ail the witnesses, including Egan and Smith, agrée. OfHcer 
Metzler désignâtes it as "a south-east gale." There was, ordinarily, a cus- 
tom-house lookout boat on watch anchored easterly of the Tokio, a short dis- 
tance off. This is the boat which the captured boat was supposed to be when 
flirst seen. But the sea was so rough on this night that it was deemed unsafe 
for it to be there, and it was accordingly taken in. Such is the uncontra- 
dicted testimony as to the weather and condition of the bay. The weather 
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grew more stormy and the sea rongher as the night wore on. It was a moon- 
light night, but cloudy, and at tiraes rainy, and the moon was well down in 
the west, and hidden by the sheds of the wharf, when the boat was flrst dis- 
covered. On reaching the Folsom-street wliarf , offlcer Smith took the olaim- 
ant, James K. Kennedy, and McDermot to the district police station, Egan 
reraaining with the captured boat tlll his return in some 10 to 15 minutes, 
probably 15. About 5 minutes after Smith left, and while waiting for Srnith's 
return, Egan saw a man at a distance on the wharf, apparently loolùng for 
them, but there was no conversation between them, and he was not identi- 
fled. Upon the return of Smith, two other offlcers, Metïler and DiUoii, ar- 
riving soon after, the boat was unloaded and its contents piacsd upou the 
wharf, the paclsages being counted as they were passed out. After beiiig 
placed upon the wharf, the paclcages were again counted. ïhere were found 
to be 97 square packages, weighing 20 pounds each, carefully wi-apped in 
Ciiinese matting, sewed with twine, and neatly tied or strapped with bam- 
boo splints, in the usual mode of strapping packages of mercliandise by the 
Chinese. Each package contained two soldered tin boxes or cans, tlie cans 
being new, weighing 10 pounds each; each can containing 20 small brass 
boxes; each small box containing one-half pound, or flve taels, of prepared 
opium, labeled with Chinese labels, presenting the same gênerai appearance 
in ail respects as the prepared opium regularly imported from China through 
the custom-house, except that none of the half -pound or five-tael boxes had 
United States revenue stamps upon them, the whole amounting to 3,880 
boxes. ïhree like packages, doubtless containing 120 like boxes each, had 
been thrown overboard. ïhus the boat, at the time of the capture, contained 
100 packages, or 2,000 pounds or 20,000 taels, of prepared opium, valued at 
about $20,000 to $25,000, as claimed by the United States attorney. There 
were also found two rolls of silk. Egan says it might hâve taken 20 min- 
utes to unload the stuff, and Metzler, from half to three-quarters of an hour. 
Egan passed the packages out, Metzler received them, Dillon piling them up 
on the wharf. 

It is highly probable, therefore, that, from the time of their arrivai at the 
wharf, including the time of the absence of Smith (say 15 minutes) with the 
prisoners, till the unloading and recounting of the packages on the wharf were 
completed, three-fourths of an hour to an hour had elapsed, most likely a full 
hour. After the recounting on the wharf, and while they were waiting for 
an express wagon to remove the goods, and not before, as inadvertently stated 
by the district judge, Offlcer Smith called Egan's attention to a man standing 
a short distance off, who had approached from the west on Folsom street, 
when both offlcers approached him; whereupon the man said; "One at a 
time; I want to do business with one at a time. " He gave his name as Ken- 
nedy. It afterwards appeared in évidence, and I so flnd the fact to be, that 
this man, who at the time was unknown to the offlcers, was Henry Kennedy; 
that he is a brother of James K. Kennedy, the claimant; and that he was, at 
that time, and on the last preceding voyage of the Tokio he had been, the 
steerage steward of that vessel. The following is the direct testimony of 
Egan as to what took place at that interview: "At flrst he (Henry Kennedy) 
said if I would let those men go, he would give me two thoiisaud dollars 
Then he raised it up to ten thousand, and said we could keep the stufî to let 
those men go; he did not want to be exposed." And he said, "You can keep 
the stuff, and I will show you, too, where you can sell it." Egan testifled 
that he sent Offlcer Smith to him, and after Smith had talked with him a 
while, he (Egan) talked with him again, when "I (Egan) says, ' What is your 
business?' He (Henry Kennedy) said, 'I am a calker by trade; but,' says 
he, 'I am in the smuggling business now,' and, says he, 'if you let thèse 
men go, I will give you ten thousand dollars, and you can keep the stuflf, and 
1 will put you in the way to make many a dollar hereafter.' I asked him 
v.23F,no.8-— 2é 
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how it was to be done, and Le said, «In the smuggling business.' He was in 
the business right along, and he would put me iu the way of making many a 
dollar, He said in twenty minutes he would hâve the money (ten thousand 
dollars) hère." This is the fuUest statement of what Henry Kennedy said 
on that occasion. He was not arrested. Offioers Smitli and Metzler testlfy 
that they each had a short interview separately with liim, and that he made 
similar, though briefer, statements to them. And Metzler says Kennedy 
said to him at that interview, in response to an intimation that he would get 
himself into difflculty, "Well, I hâve ail that I hâve got, invested in that 
boat." As there is no contradiction to this testimony of Oflacers Egan, 
Smith, and Metzler, and Henry Kennedy did not see iit to take the stand, and he 
was not called by claimant, I tind that thèse conversations took place as stated. 

There had been no communication between Henry Kennedy and the two 
captives, James K. Kennedy and McDermot, or either of them, after the cap- 
ture of the boat and arrest of the men, and before this communication be- 
tween Henry Kennedy and the offlcers, or afterwards, during that night. 
Egan and Smith were state police offlcers, and not United States offlcers, and 
had no authority from the United States, or otherwise than such autliority as 
they had by virtue of their said offices, to make said capture or arrest. 

The said opium was sent to the city hall of San Francisco, and there de- 
tained till some time during the day-time of January 4th, when it was re- 
ported and turned over to the custody of the coUector of customs of the port 
of San Francisco, said delivery to said collector being on the land, and not 
on the water. Queock Keung Chung, who declared himself a judge of the mat- 
ter, examined one of the flve-tael boxes captured, opened it, and smoked some of 
the opium, and pronounced it Lai Yuen opium, manufactured at Hong Kong. 

The foregoing constitutes the facts as shown, and the testimony on 
the doubtful points as first presented, by the government jn the dis- 
trict court. To meet this case, the claimant proved certain facts, and 
introduced évidence to establish others, which I shall now proceed to 
briefly state : 

There was a strict wateh kept on the steamer by government watchmen, 
both night and day, at ail times after her arrivai. ïhe night-watch was, or- 
dinarily, regularly changed at 12 midnight, though, when the members of the 
second watch arrived, they generally relieved the prier watch then, even if a 
few minutes before midnight. On this particular night, the ship having been 
nearly discharged, two spécial extra watchmen were siipplied at the steamer; 
but, it being too rough to be sate, no lookout boat was stationed outside the 
steamer, as was ordinarily done. On the night of January 3d most of the 
watchmen, if not ail, were relieved before 12 o'clock, at varions times from 
11:20 to 11:30 p. m., as their successors from time to time came along. If 
the opium came from the Tokio, it was mostly, if not wholly, loaded before 
midnight, as the boat was first seen at latest but a few minutes after 12 m. 
Tlie transactions in removing the opium, if reraoved from the Tokio, occu- 
pied a part of two watches. ïhere were seven men on each watch, two of 
them stationed on the deck of the vessel, one forvvard and one aft, and the 
others at varions places along the dock opposite the vessel, and in positions 
to hâve that whole side of the ship in view. 

Ali the men on both watches were examined as witnesses, and each testi- 
fied that lie did not see anything leave the ship; that he did not see the boat 
around the ship; and that the opium Was not taken from the ship with bis 
knowledge. The witnesses on the deck also testify that they did not see 
either the police boat or tlie captured boat pass the stern of the Tokio in go- 
ing down or returning, till it got some distance past it on the return. One 
of them, at least, the man on the af ter-part of the Tokio' s deck, ought to 
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have seen tliem, and perhaps the one on the forwai'd part ; but the others 
were not stationed in such positions that they would be likely to see them. 
Egan and Smith also state tliat they were hailed from the deck of the ïokio 
when they passed on the way down ; but thèse watchmen testify that they 
heard no one bail any boat passiiig the ship. ïliey testify that they kept 
faithful and carefui watch ; that they did not bail the boat, or hear anybody 
else bail it. The watchman on the after-part of the deck is the only man 
showu by the évidence whose duty it was to be in a position, or who, at that 
time of night, was likely to be in a position to bail tlie passing boat in the 
position it was stated by Egan and Smith to have been in ; and he states that 
he did not bail it, or hear any one else liail it, or see eilber boat pass down. 
He ought to have seen them, unless the roughness of the bay and darkness 
of the night prevented. But if he did see them, or bail thera, it is not ap- 
parent what motive could exist to falsely deny it, even if, as is suggested 
by the government, he was in complicity with the alleged smugglers. Iteer- 
tainly would have much better comported witii the theory of ttie elaimant to 
not only have adraitted, but to have insisted, that the boats did pass by from 
Main-street wharf. Tliat is the theory upon wliich the claimant's case rests; 
and if perjury was eommitted, it might better have been in that form than in 
the one adopted. 

In addition to the night inspectors or watchmen, there was a searching 
force of three men of several years' expérience each, the captain of the force 
having been six years in the business. They ail testify that they thoroughly 
searched the sliip for smuggled goods in every part, so far as it could be done 
without raoving freight about to see what might be iinder it; that this search 
commeneed on the day after the arrivai of the ship, and continued from day 
to day down to the time of the seizure; that, although absent on some days, 
they were there, from time to time, during ail of the time while freight was 
going out, to see what went out, and then examine the parts of the ship that 
had been discharged ; that at the time of the seizure ail of the freight had 
been discharged except a portion of the freight in the forward hold, and that 
that part of the ship had been searched so far as was practicable without 
moving the freight; that heretofore they had never found opium under other 
freight. It was expected that ail the remainder of the freight would be dis- 
charged by 10 A. M. of the next day. It was not pretended that the searchers 
were there ail the time, but it was claimed that they were there sufflciently 
to make a thorough search of the entire ship so far as was practicable witlï- 
out removing freight. The captain of the searchers says there was "no part 
of the ship but what we examined thoroughly; that is, that we could search, 
of course. Wbere the freight was, we could not search that." And he says he 
searched with the "incentive of a reward ahead in case of success." The 
other searchers testify to the same effect, and that they did not flnd the opium. 
There is no direct testimony to tiie contrary as to the search or its extent. 
As showing the incentive to diligence referred to by thèse witnesses, and as 
indicating the interest and bearing upon the credibility of Offlcers Egan and 
Smith, it may be observed, in passing, that, under the act of 1874, (1 Supp. 
Bev. St. 77, § 4,) the secretary of the treasury is authorized to allow a reward 
to "any officeroî the eustoms, or other persans," who shall detect or seize any 
smuggled goods, not exceeding in amount one-half of the net proceeds. 

One B. K. Sheridan, owner of an express wagon, testified on belialf of 
elaimant that on the evening of January 3d he hauled two loads of packages 
like those seized, making about 100 in ail, from the store of Tai Hung & Co., 
a Chinese mercantile flrm, Ko. 1014 Dupont street, for James K. Kennedy, 
the elaimant, to the foot of Main street, corner of Main street and the water 
front, near Bryant street, shown on the aniiexed plat. He stated the facts 
in détail, and minutely. He said, by previous arrangement he went to 1014 
Dupont street, arriving a little after 7 p. m. , where he found elaimant, James 
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K. Kennedy, waiting on the sidewalk; that he had a covered wagon; that a 
Chinaman, Choy Lum, assisted by another, brought the packages out, and he 
arranged them in the wagon; that, after putting in his wagon about 50 pack- 
ages, he judged, without counting them, Kennedy got on the seat with him, ' 
and he drove to the water front a,t the foot of Main street, at the corner of 
the Bryant-street front, a few feet from a small building, supposed to be the 
wharflnger's office, where he passed the packages ont to Kennedy, who low- 
ered them down by a rope and hook on it to somebody in a boat nnder tho 
wharf; that, after thus passing them down, he returned for the second load, 
when the same Chinaman, Choy Lum, and anotlier, brouglit out tlie remain- 
ing packages, and he loaded them in the same way, when the Chinaman, 
Choy Lum, who brought him the packages, rode down with him to the same 
place, where he passed them out to the Chinaman, who let them down trom 
the wharf to Kennedy and another man in the boat below, in the same man- 
ner as the flrst were lowered by Kennedy; that two rolls of silk were also 
carried down in his wagon on one of the loads. He testifies that he ar- 
rived the second time soraewliere from 10 to half past 10 o'clook; that he 
thought he did not carry quite so many packages at the last load as at the 
flrst; and that there were about a hundred in ail. He states that he then re- 
turned, the Chinaman riding back with him to Montgomery avenue, where the 
Chinaman got out, near the Commercial llotel, and he went to his stable and 
put up his horse at No. 2333 ïaylor street. He testifled that he had liauled 
similar packages for Kennedy, some six months before, from the same place 
to the toot of Mission street, to be put aboard a packet for> the Sandwich 
islands; that he understood those packages to contain opium, to be shipped 
for the Sandwich islands; and, as those hauled on January 3d were similar 
packages, and hauled under similar circnmstaiices, he supposed they were 
opium; but Kennedy did not state to him that they were opium. 

In the district court neither the claimant, Kennedy, McDermot, nor the 
Chinaman, who are alleged to bave aided in loading and unloading thèse 
packages, was examined to corroborate the testimony of Sheridan. On the 
other hand, a witness was called who testified that he slept at Sheridan's stable 
on the night of January 3d; that the stable was locked, and he had the key; 
and that Sheridan could not hâve had the horse and wagon out, and used it, 
as he had stated. But there were such inhérent éléments of weakness in the 
testimony itself, when taken in connection with other testimony, as to his hab- 
its and whereabouts at about the time, being some two months before he was 
examined, and such manifest ill-feeling and désire to punish Sheridan for im- 
puted injuries, that the district judge attached no importance to it, and I re- 
ject it also as wholly unworthy of credence. 

As to the testimony of the other three witnesses referred to by the district 
judge, who testified to Sheridan's spending the whole evening of January 3d, 
more than two months before, at a free concert saloon, which the district 
judge did not wholly discrédit, I entertain a différent view. After carefully 
considering their entire testimony and the opposing testimony on the point; 
the character and habits of the men, as disclosed by themselves ; the glaring 
inconsistency of some of their testimony ; and the manifest inhérent improb- 
ability of their story in the most important partieulars, and the more prob- 
able counter-testimony, — I am unable to attach any importance to it. What- 
éver the truth may be as to Sheridan's hauling the packages as he states, I 
am not satisfied that he was at the saloon mentioned on the night in question. 
He had never been seen there before or afterwards by thèse men, who said 
they were there every night; one of them saying he had not missed a night 
for a year and a half. On the contrary, I am satisfied, from a caref ul consid- 
ération of ail the testimony on that point in ail its bearings, that he was not 
there; and I so flnd. 

Upon opening the tin boxes of the seized opium, wrapped in matting, each 
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large tin box was found to contain pièces of San Francisco newspapers o£ 
récent dates, — dates so late that it is impossible that tliey should hâve been 
put in in China. ïhey must theret'ore hâve been put in either on shore in 
San Francisco, or on the steamer after her arrivai at San Francisco, and 
the tin covers aftei'wards soldered on, and the eans then packed in matting, 
sewed, and bound. The tins were old, but the covers new, and newly sold- 
ered. ïhere are two factories at Hong Kong, as showii by the évidence, 
manufacturing opium: one known as Lai Yuen, and the otlier Fook Loong. 
The opium seized is put up like thèse two brands of opium, in similar boxes, 
with appar«ntly similar labels, either genuine or attempted imitations of the 
genuine labels. The smoking opium made at those factories is manufact- 
ured of India or Patna opium. The évidence points to no other factories 
or kinds of opivim made in Hong Kong. Considérable quantifies of smok- 
ing opium hâve been, and still are, manufactured at San Francisco and in 
the eastern states. The smoking opium made in San Francisco and in the 
eastern states is made entirely from ïurkish or giim opium. The Turkish 
or gum opium contains a much larger proportion of morphine than Patna 
opium. The prepared opium manufactured in the United States is put up 
and labeled so as to resemble prepared opium imported from Hong Kong, and 
is often put up in the old boxes of the imported article. Imported opium is 
required by law to be stamped, but it is not necessary to stamp domestic 
opium. The government, however, f urnishes stamps expressly prepared for 
the purpose, on application, for domestic opium, and thèse are frequently, 
but not always, used as a convenient mode of protection from suspicion and 
annoyariee. The laws of the Sandwich islands absolutelyproliibit the impor- 
tation of opium, except by the board of health for médicinal purposes, under 
heavy penalties, and even make it a pénal ofl'ense to hâve it in possession, ex- 
cept for médicinal purposes, under clearly-deflned régulations. Opium, duty 
paid, at San Francisco, was worth .$12.50 to $12.75 per pound, and would sell 
in HonOlulu for from .$25 to .$30 per pound, and sometimes even higher, — 
evén at times. as higli as $60. Hong Kong opium is higher in San Francisco 
than domestic opium. There were 40 men, in the aggregate, at différent 
times, employed by the custom-house m looking after the Tokio while in port. 
At Honolulu the custom-house force does not exceed four men in ail, as ap- 
pears from the testimony of the Hawaiian consul; and the consul has reason to 
believe that considérable opium is srauggled from San Francisco into Hono- 
lulu, and that it is donc both by sailing vessels and steamers. There was no 
custom-house watchman over the City of Sydney on the night of January 3-4, 
1882, there being only the single watchman of the steamer on duty; and the 
water on the sheltered or westerly or port side of the steamer was compara- 
tively smooth, as contrasted with the water on the eastern side of the Tokio. 
Miles A. Short was employed on the City of Sydney as a water tender in 
the engineér's department, and joined the ship on January 1, 1882, which 
was advertised to sail on January 14th. Short testified that he had an ar- 
rangement with James Kennedy "to take some stufE on board the City of 
Sydney, and stow it away for hira, and keep it in my [his] charge until I went 
to Honolulu and delivered it to him." And it was to come at 12 o'clock; be- 
tween 12 and 1 o'clock, — somewhere about that time, — "and Kennedy was to 
be there the night of the third, or morning of the fourth, about that time." 
He testified that he (Short) was there at the time, for the purpose of receiv- 
ing the stuff, and saw two boats pass by the stern of the Sydney; that he ar- 
ranged with Kennedy to take the stufE in through the coaï port on the port 
side, and that he opened the port to take it in at about half past 11 o'clock ; 
that he w^as to get a dollar a pound for assisting Kennedy; and that he had 
several times smuggled opium into Honolulu before on the steam-ship City 
of New York, the companion ship of the Sydney. Kennedy was to go on the 
steamer to Honolulu. 
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On March 16, 1882, a Chinaman approached at the proper window of tlie 
post-office at San Francisco, with a sealed package in his hand, had it weighed 
by the clerk to ascertain the proper amount of postage, purchased the iieces- 
sary stamps, and was about to aflix them and deposit the package in the post- 
oiflce, to be carried by the mail about to leave for China, wlien he was airested 
byOffleer Lynes, by the direction of tlie United States attorney, who was prés- 
ent, and tlie package taken froin him. The package was duly sealed antl ad- 
dressed, "Messrs. Tong Tang Wo. No. 1 Bornhan, Strand street, (corner,) 
Hong Kong, China; per steain-ship Oceanic." On the corner was piinted, 
"Erom Kwong Hon On & Co., 73t) Commercial street, San Eraucisco." Thu 
package, being opened, was found to contain several letters, each in a sealed en- 
velope, in Chinese language, and written and addressed by varions parties in 
San Francisco to varions parties at Hong Kong. Among thèse letters was 
one written in broken Engiish, and sealed up in a separate, smaller envelope 
with another brief letter in Chinese, and addressed on the outside, "Charley, 
Hong Kong. " The following is a copy of this letter, and the signature is 
shown and admitted to be that of one Joseph Goetz. ïhe ietter is as foUows : 

"San Eean'cisco, March 16, 1881. 

"Friend Charley: This time Oceanic come again, but Murray not corne; 
he sick, and can do nothing about the trial in court about the opium ; it will 
be decided in a few days, and in our favor, as I expect so, and everybody the 
same. I am sorry you did not get the telegram from hère to stop the letter 
to that bith, in account of the trouble of ïokio. I did not want it delivered, 
but can be helped no; ail I wanted for Harkins not to no anything about, but 
I think she will tell Hennessy about it as soon as the case is decided. I will 
go to Europe and bring the children bak whit me to San Francisco. This is 
-.ibout ail, about the money to is over there on my account. James Kennedy 
will give you particulars what to do whit ray return of Tokio, perhaps he 
will order the money to return, or give it to Henry Kennedy, so raust be 
prepared for it in case that should be so. And about our account, every- 
thing is ail right, only you charge me for the draft one dollars, and so on ev- 
ery time latley, and don't want this for you to charge so. I will send you 
my aecounts, and I want you to correct it, total, $15,871.33, this include 
Murray money for the opium ho was bought and return to you again. About 
the Carpenter money, I don't no yet, but I will see before this letter is close 
what he intends to do. This is about ail; aud as I said before, the busines 
looks bad at présent, and the only change is now to do the cargo busnies hère, 
but there must be one house ho imports some goods every steamer, and every- 
thing will be ail right, so you can think about it, and if yoii like, you can 
send some goods right on, consigned to some name a few steamers ahead of 
it, before sending any stuff. This is about ail. I hope this will flnd you in 
good health, the same I am at présent myself. Yours truly, friend, 

"Joseph Goetz. 

"N. B. — Write to me in Europe; you no my address, if you hâve any news 
for me." 

The following was written by James K. Kennedy on the same sheet fol- 
lowing the preeeding: 

"Charley — Deab Sib: You will please pay the carpenter back his money 
that he paid for the stufE, if he wants it, and if he wants to take it in stufl! 
give it to him aneway he may want it. 

"Give my regards to Oh Yèp, and oblig me, Jas. K. Kennedy. 

"P. S. Carpenter will présent a card from me. J. K. K." 

Goetz's note was left With the Chinese flrm, who inclosed the letter in the 
package to be mailed. It was left unsealed, in order that Kennedy miglit see 
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it, and uppend anything he desired, and Kennedy was nofcifled of the f act ; 
whereupon, he went to the store and wrote the paragraph signed by him. 
He was aware of the contents of Goetz's letter. There is no évidence that 
Kennedy knew anything of the contents of the Chinese letters, either the one 
inclosed in the smaller envelope, with his own and Goetz's, or those sepa- 
rately sealed and addressed, and found in the large gênerai paclcage; but 
evidently he did not as to the letters not inclosed with liis. 

The Chinese letter inclosed in the same small envelope with Goetz's letter, 
being translated, is as follows: 

"Jim Kennedy said last trip, Murray brought the 100 pounds of opium. 
Of course, send them on return of steamer. Murray took sick; not come on 
this steamer. The carpenter of the steamer, I don't know lus name, goes to 
Hong Kong, and if he wants one hundred pounds let him hâve it, and help 
buy it, and deliver it to him; or if he wants the money back, deliver to him 
also. He has a ticket from Jim Kennedy as a proof. If you see the ticket 
deliver to him ail right. 

"This year, Xst moath, 28éA day. Brother, 

"Woo Ching." 

Varions tests were made in the district court by experts, to détermine the 
character of the opium seized. Mun Tong exaniined nine boxes by applying 
smoking and burning tests. Of thèse, four were Hong Kong boxes, f urnished 
by the government, and flve were taken by permission of the government 
from the seized opium. In every instance he distinguished the seized from 
the imported opium, and declared that the seized was domestic opium. He 
was afterwards put to a severe test before Commissioner Hoffiman. Sixteen 
boxes, each being carefully wrapped so as to conceal the labels and boxes, 
and leave nothing but the opium exposed, were tested. Ten of them were of 
the seized opium; flve genuine Hong Kong opium, f urnished by the custom- 
house; and one of admitted San Francisco manufacture, not of the seized lot. 
The test occupied several hours, three separate smokes being taken from each 
box, making 48 smokes in ail. He determined 15 out of the 16, declaring 
which was domestic and which was Hong Kong, and only failed on one. 
Chow Suey also made several successf ul tests in the same way. Sorae other 
witnesses making similar tests were not so successful, making mistakes both 
ways, their testimony being about as favorable to one side as to the other. 
So, also, 20 boxes of the seized opium were selected at random and marked, 
and 20 of the imported furnished by the custom-house selected and marked. 
They were placed promiscuously on the table, and up so as to expose the top 
only. The Chinese experts rapidly selected and separated the Hong Kong 
from the seized opium without a single mistake in the 40 boxes, claiming to 
deteet them by ttie différence in the labels, the Imitations not being close. 
A similar successful sélection was made by arranging them so as to expose 
the side labels only. Mr. Van i)uzer, the assistant United States attorney, 
also separated them by the appearance of the boxes and labels, claiming that 
he did it from the netoer appearance of tlie labels in the seized lot. Mr. Van 
Duzer, in his printed brief , says : "I relied on the new appearance of the labels 
and boxes, and had no difflculty in segregating them." If so, this would in- 
dieate that the labels had been recently put on hère, or on the way, and had not 
been muoh handled, thus tending to support claimant's theory. It would seem 
to be something of a feat to secretly paste three labels on each one of 4,000 
boxes necessary to be concealed during the voyage from CViina, or during the 
nine days while the steamer lay at the wharf, with three government search- 
ers — uniess acting in concert with the smugglers — on the watch, and after- 
wards pack them and solder them up in 200 larger tin cans containing the late 
newspapers, and then pack them in matting, such as the packages were when 
seized. The seized opium was packed in old 10-pound tins, with new covers 
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soldered on. The several searching offlcers on the Tokio testified that, in 
their opinion, it was not possible for a ton of opium to be concealed on the 
ïokio, taken eut of its place of concealment, and soldered up on the ïokio 
during the time that ship was in port, without being discovered; that tliere 
was no place on the Tokio where the soldering could be doue without diseov- 
ery; that lires were not permitted on the Tokio while in port; and thut it 
would be impossible to carry the large tin cans used aboard the ship witiiuut 
discovery, there being offlcers, men, and watchmen at ail times on the deck 
and the ship. 

The foregoing, so far as it purports to state the facts, are the facts 
established by the évidence; and where the évidence is stated as év- 
idence, the substance of the important évidence in the case, as it was 
presented in the district court. 

The claimant, as we hâve seen, produced testimony to show that 
the opium seized was taken from the store of ïai Hung & Co., at No. 
1014 Dupont Street, carried to the foot of Main street, and loaded in 
the boat; but there was no effort to trace it beyond that, or to show 
the particular place where the opium wag in fact prepared. It was 
shown that opium was manufactured at San Francisco from Turkish 
opium, and also at Newark, New Jersey; and witnesses testified, from 
the looks of the opium, and from testing it by smoking, that, in their 
opinion, it was San Francisco made smoking opium, prepared from 
Turkish or gum opium. Beyond this gênerai opinion the claimant 
did not attempt to go or to trace the opium, and it was in conséquence 
of this failure to show where and by whom the opium was manufact- 
ured; from whom the crude opium was obtained, etc.; and because 
other testimony, presumably within the claimant's power, corrobora- 
tive of Sheridan's statement, if true, was not produced, — that the dis- 
trict court found against the claimant, and condemned the opium, 
as appears by the opinion of the judge; reported in 8 Sawy. 140, 
141; S. G, 12 FED. Eep. 402. 

In this court much testimony upon thèse points, where proof was 
wanting in the district court, was introduced. The claimant, James 
K. Kennedy, himself appeared as a witness. He testified that on 
the evening of January M, at about half past 7 o'elock, Sheridan met 
him, by previous arrangement, at No. 1014 Dupont street, where a 
part of the seized opium was loaded into Sheridan's express wagon, 
— a little more than half, he thought, but he did not count the pack- 
ages ; — that the packages were passed out of the store of Tai Hung 
& Co. by Choy Lum and Choy Suey, he (Kennedy) standing in the 
door of the store at the time; that he direeted Choy Lum to go down 
with the next load, and then got on the wagon himself, having the 
two rolls of silk, with Sheridan, who, by his direction, drove to the 
foot of Main street, at the corner of Main street and the water front ; 
that upon arriving there, Sheridan passed the packages out of the 
wagon to him, and he let them down to McDermot, who was in a boat 
under the wharf waiting for him by previous arrangement, by a rope 
and hook, when McDermot received them and stowed them in the 
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boat, atter which Sheridan went back to 1014 Dupont street for the 
other load; that he (Kennedy) then slid down a pile and got into the 
boat, where he and McDermot arranged the packages already in the 
boat, and then awaited the return of Sheridan with the remainder ; 
that in due time Sheridan returned with the other load; that Choy 
Lum, as he had before directed, came with him; that Sheridan passed 
the packages out of the wagon to Choy Lum, who let them down to 
him by the rope and hook, who received them, and McDermot stowed 
them away; that after unloading Sheridan and Choy Lum left in the 
wagon together; that theygot through somewhere about half past 10 
o'clock. 

Choy Lum testifies to the transaction in ail material partieulars, 
giving precisely the same account of what transpired as that given 
by Sheridan in the district court, and Kennedy in this court, and 
stated that he counted the packages as they were loaded, and that 
there were 55 packages and the silk in the first load, and 45 in the 
second. He stated that he went down with the last load by Kenne- 
dy's directions, then returned with Sheridan to somewhere about Pa- 
cific street on Montgomery avenue, where he got off and went home, 
while Sheridan went in the direction of bis stable ; that he got to the 
store about half past 11, — the testimony corresponding fully with that 
of Sheridan and Kennedy, He also says that he was aided in pass- 
ing out the packages from the store to Sheridan by Choy Suey, bis 
brother and partner. Choy Suey gives precisely the same account of 
what took place at the store as that given by the others : that the first 
load contaiaed 55 packages, and the second 45; that bis brother, Choy 
Lum, was directed by Kennedy to go down with .the second load, and 
he went, returning about half past 11. McDermot gives the same 
account as the others as to the unloading and passing down of the 
packages into the boat. He states that he knew Sheridan, and, al- 
though he did not see him, being under the wharf, he recognized bis 
voice, and said : "Hallo, Tom ! Is that you ?" Sheridan, Kennedy, 
Choy Lum, Choy Suey, and McDermot agrée in their testimony as 
to obtaining and loading the seized opium at 1014 Dupont street, 
and unloading it and passing it into the boat at the corner of Main 
street and the water front. This testimony is consistent in itself, 
and, independent of any other testimony affording a contrary infer- 
ence, contains no apparent inhérent improbabilities. To discrédit 
this statement, a man is called who testifies that on that night, from 
about dark till atter miduight, he was stationed as a watchman on a 
vessel lying on the other side of Main-street wharf, about 100 feet from 
the water front; that it was also his business to keep a lookout for a 
lumber-yard, situate on the north-west corner of Main and Bryant 
streets, diagonally across the wharf and street, and to do so he had 
to look from his station on the vessel across the point where Sheri- 
dan is said to havo unloa,ded the opium; and that he did not see any 
wagon there, or anybody unloading opium, or otherwise. He did not 
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leave the vessel, but not only watched the vessel, but also the lum- 
ber-yard from the vessel at a distance. Kennedy and McDermot 
both testify that they remained under the wharf till about half past 
11 o'clock, when, by the direction of Kennedy, they started from their 
place of ooncealment, and pulled for the City of Sydney, for the pur- 
pose of putting the opium aboard the Sydney; that they pùlled out, 
passing the end of Beale-street wharf, then past the stern of the To- 
kio, which, according to the plat and scale, is from 665 to 670 yards, 
or more than a third of a mile, from the starting point. They testify 
that at no time going out were they within 100 or 150 feet from tlje 
Tokio; that, owing to the wind and the tide, after passing the Tokio, 
they made a larger circuit than would otherwise be neeessary, and 
then turned in and rowed directly for the Sydney; and when within 
30 or 40 feet, more or less, from her, (amidships,) they were capt- 
ured; that they did not see the pursuing boat until they had turned 
in, and were pulling directly for the Sydney. In going back, both 
Kennedy and McDermot state, and the officers Egan and , Smith ad- 
mit, that they passed so near the Sydney that their oars touched her 
stern, Egan and Smith saying in conséquence of the spaee required 
to turn round in. As to what took place at the capture, and after- 
wards, there is but little discrepancy between the testimony of the 
parties and that of the officers. The only material différence is in 
the language used by Kennedy, and what he meant. It is not quite 
80 stroûgly stated by them as by Egan. Kennedy testifies that when 
Egan said he was going to take them to the station-house, he told 
him "to take it, and let us go;" that "I meant that we should go with 
the stuff, of course;" "that they should take it along with us to the 
station;" and McDermot said that he heard no sueh remark as, "Good 
God, you are not going to arrest us ! We are men of familles, " etc. 
They state that they did not see the pursuing boat until they had 
passed the Tokio and turned in, and were pulling directly for the 
Sydney ; that they beard the oars of the other boat before they saw 
the boat. And Egan and Smith admit that the captured boat had 
turned back before it was overtaken. 

Kennedy testifies that he bought ail this opium tbrough Tai Hung 
& Co., at 1014 Dupont street, in five différent lots of 400 pounds each, 
at five différent times through the month of December, 1881; that he 
did not know of whom Tai Hung & Co. purchased the first lot till 
after it was purchased, but he then ascertained that it was purchased 
of Hop Kee & Co., another Chinese firm, and that when the subsé- 
quent orders were given to Tai Hung & Co., he knew they expected 
to get it of Hop Kee & Co. ; that Tai Hung & Co. bought it in large 
packages, packed the opium in small boxes, labeled it, then put it up 
in larger cans, and then in packages, as it was found when seized, in 
accordance with his instructions; that he purchased of Tai Hung & 
Co. beoause he could get it fixed there just as he wanted it, and he 
only knew Hop Kee by réputation; that he'furnished the newspapers 
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ànd had them put in the large tins to keep the small tins from rat- 
tling, and also to hâve it as évidence in case he should v?ant it. 
Tliese newspapers ail bore date so late that it was impossible that 
they could hâve been put in before the steamer arrived at San Fran- 
cisco, some of them bearing date the day before the arrivai of the 
steamer; that he did not know there was a private stencii-mark of 
Tai Hung & Co. on the back of the label, as it afterwards appeared 
there was, on each box. 

Kennedy furth'er testified that he fiirnished the money to Tai Hung 
& Co. to pay for the opium, from time to time, on each occasion, as 
it was purchased; that he borrowed $10,000 of this money for the 
purpose from Joseph Goetz, the party whose name appears in other 
connections in this case, but that Goetz had no interest whatever in 
the opium, he (Kennedy) being the sole party interested in it. He 
also testified that of the money used by him he obtained $3,400 or 
$3,500 from his brother, Henry Kennedy, before he went on his last 
trip to China. In corroboration of Kennedy, Choy Lum testified that 
he had for over three years been a merchant, dealing in opium, dry 
goods, and gênerai merchandise, at No. 1014 Dupont street; that he 
was a member of the firm of Tai Hung & Co., composed of himself 
and his brother, Choy Suey; that on December 2, 1881, he sold to 
the claimant, Kennedy, 4,000 taels domestie opium, — that is, opium 
called gum or Turkish opium, prepared in the United States; that 
he bought it of Hop Keo & Co. ; that when he bought it, it was put 
up in large tins, like coal-oil cans, containing 200 taels each; that 
Kennedy directed him to put it up in small tins containing 5 taels 
each, and then to put them up in 100-tael tins, or 20 small 5-tael 
boxes in 1 tin; that he put them up as directed, using old boxes, from 
whiçh he soaked and rubbed off the labels, and put on new ones, and 
put 20 of the small 5-tael boxes in 1 tin can ; that one Ah Hock, a 
Chinese tinsmith, soldered on the covers; that he eut the covers out 
of new tin himself; that he packed two of the large tins together in 
Chinese matting, sewed the matting, and then tied it with bamboo 
splints; that, by the direction of Kennedy, he put pièces of news- 
papers furnished by him in each large tin; that it takes four to five 
days to pack up 400 pounds, or 4,000 taels, in this way; that he paid 
for it before taking it away with money furnished by Kennedy ; that 
after this lot Kennedy ordered 4,000 taels more, which were bought 
and put up at his store in the same manner until he had given five 
orders of 4,000 taels each, so as to make up 20,000 taels; that ail 
were purchased, paid for, and put up in the same manner; that ail, 
except the last order, were fiUed by purchases of the same kind of 
opium of Hop Kee & Co. But on the last order Hop Kee had only 
2,000 taels, and' he bought the remaining 2,000 taels of Tuck Kee, 
another Chinese firm; that the opium bought of Hop Kee & Co. was 
in large coal-oil tins, containing 200 taels each, but the 2,000 taels 
bought of Tuck Kee was already put up in five-tael boxes, but with- 
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out labels on them; that ail bought of Hop Kee he put up in tlie 
same manner at his store ; that, after putting the opium in five-tael 
boxes, he put on the labels, some in imitation of Lai Yaen and some 
of Fook Loong; that he also put the labels on the 2,000 taels bought 
of Tuck Kee, which had been put upin five-tael boxes before he pur- 
chased it, but had not been labeled. 

The labels oonsist of two red labels and one white one, correspond- 
ing in width and length with the sides of the box to which it is at- 
tached, put on three sides of the five-tael boxes. He testifies that 
he had stamped on the back of the label on eaeh — on the side pasted 
next to the box, near the bottom — the words "San Francisco," in 
printed letters. In reply to a question by the United States attor- 
ney he said he had the stamp with which he so stamped the labels at 
his store, and he could produce it. By direction of the United States 
attorney he produced in the afternoon a pièce of India rnbber with 
the words "San Francisco" formed on it, with materials for stamp- 
ing, and stamped with it similar labels produced by him. Upon 
moistening the labels on the boxes seized in question, and turning 
them up, each label was found to be stamped, as Choy Lum said it 
was, with the words "San Francisco," exactly like the one made with 
the India-rubber stamp produced. So, also, the genuine Lai Yuen 
and Fook Loong opium boxes produced in évidence hâve each im- 
pressed upon it a peculiar Chinese character, about one-half an inch 
wide by three-quarters long, a little longer on the Fook Loong than 
on the Lai Yuen, stamped with a die in the tin cover of the box. 

The seized opium outer tins had similar stamps, apparently corre- 
sponding generally with the respective stamps of the kind of opium 
represented. Choy Lum presented two steel dies, exactly correspond- 
ing with the dies used in stamping the seized opium outer tins, with 
which he said he stamped those tins. He stamped pièces of tin with 
them when testifying, which were put in évidence. An engraver was 
examined, who used a magnifying glass to inspect the stamps, and 
he measured the respective impressions, and pointed out very marked 
différences between the impression on the seized opium tins and those 
made by the dies produced corresponding with them and those on the 
genuine opium, showing that those on the seized were not the gen- 
uine stamps of the manufactory. So, also, Choy Lum stated that 
the labels on the seized opium were not the same. There were de- 
cided différences in the characters, though generally resembling each 
other in appearance ; and there were also différences in the shades 
of the paper, the red Chinese paper being brighter, and the white 
lighter, than that used hère. He also produced wooden engraved 
blocks upon which many of the labels on the seized opium were said 
to bave been printed, and labels were printed from them correspond- 
ing with those on the tins. He testified that similar labels were printed 
hère in large numbers, and his testimony was corroborated by print- 
ers who had printed for him and others. 
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Choy Lum testified that he put on ail the labels and marks and the 
words "San Francisco" himself. Some were marked and labeled 
"Fook Loong," and some "Lai Yuen," about 9,000 taels being marked 
and labeled "Fook Loong ;" that his partner and nepbew heiped pack 
and label the opium. Choy Suey, brother and partner of the last 
witness, gave precisely similar testimouy upon ail thèse points ; and 
Gu Ah Hock testified that he, at Tai Hung & Co.'s store, soldered on 
the covers of the tins, contaiuing 20 small boxes each, witli pièces of 
newspaper in them, at the several times of the purchases in Decem- 
ber mentioned. Upon cross-examiuation and demand of the United 
States attorney, Choy Lum hunted up and brought into court what 
purported to be the receipted bills for the five lots of opium claimed 
to bave been purchased from Hop Kee and of one lot of Tuek Kee, 
which corresponded in dates and ail other particulars with the facts 
as before testified to by Choy Lum. They appeared on their face to 
be in ail particulars bills made in the regular course of business, with 
nothing intrinsic in the papers, or the testimony of the witness in re- 
gard to them, to throw discrédit on them. The following is an ex- 
ample, as translated in the évidence : 

"Tai Hung & Ce, bouglit of Hop Kee & Co., doniestic opium, 4,000 taels, 
$0.85 a tael. 

"Eec'd payment in full. 
"Dated Deeember 4, 1881. 

[Stamped] «Hop Kee & Co." 

Thèse bills of Hop Kee bore date, respeetively, Deeember 1, De- 
eember 4, Deeember 12, Deeember 24, and Deeember 29, 1881. Choy 
Lum testified that thèse receipted bills were received at the time they 
bore date, and when the opium was purchased, in the regular course 
of business; and a member of the firm of Hop Kee & Co. testifies that 
his firm sold the opium to Tai Hung & Co., as stated by the mem- 
bers of that firm and in the several bills in évidence, and that thèse 
are the genuine receipted bills given at the time of the transactions, 
and at the respective dates they bear. And Wy Noon, of the firm of 
Tuck Kee, testified that his business was the manufacture of domes- 
tic opium; that on Deeember 26th he sold to Tai Hung & Co. 2,000 
taels opium prepared by him, put up in five-tael boxes, without the 
labels on the boxes; that he made it of Turkish opium bought of 
Downing & Son, 14 Second street, San Francisco; and a receipted 
bill bearing date Deeember 26, 1881, was produced by Tai Hung & 
Co., which he stated was the same bill delivered at the time. 

It was proved beyond ail ground for controversy that Hop Kee & 
Co, had a manufactory of prepared opium at Newark, New Jersey, 
px'ior to 1880, which was elosed up about the last of Deeember, 1879, 
or first of January, 1880; and I so find the fact to be. This ap- 
pears by uncontradicted évidence as well as by reports of the United 
States revenue officers of that district. It is uot denied by the United 
States that it was in existence and opération to that date, and it is 
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not cîaîmed by claimant to hâve been in opération since. Smoking 
opium was prepared by this firm out of Turkish or gum opium, pur- 
ohased from Lanman & Kemp, well-known druggists, in New York 
city. It also appears beyond ail doubt, and I bo find the fact to be, 
that in February, 1880, there were 25 packages or boxes, eacli in- 
closing 2 large tin cans about the size of coal-oil cans, contaiuing 
each 40 pounds of prepared opium, or 2,000 pounds in the aggregate, 
shipped from Newark, New Jersey, through Lanman & Kemp, of New 
York, from whom the crude opium had been purchased, to Downing 
& Son, San Francisco, to be delivered to Hop Kee & Co., upon the 
payment of certain charges, which charges were paid, and the pack- 
ages delivered by Downing & Son to Hop Kee & Co. Choy Lum pro- 
duced a box, and the cover of another, as à box and cover of another 
box in which he bought some of the opium in question of Hop Kee & 
Co., the cover having parts of seals of Hop Kee & Co. put on at New- 
ark, and the cover having the address to Downing & Son and other 
marks stenciled or printed on it, which were identified by a member 
of the firm of Downing & Son and by the drayman who hauled the 
packages from the railroad office to Hop Kee & Co., as being one of, 
or at least wholly like, the boxes so received by Downing & Son for 
Hop Kee & Co., from Newark. Of the fact that Hop Kee & Co., in 
February, 1880, received 2,000 pounds of prepared opium from New- 
ark, through Downing & Son, there can be no question on the évi- 
dence; and I so find the fact to be. 

Loo Gee Wing, one of the members of the firm of Hop Kee & Co., 
also testifies that at the time of the receipt of said 25 boxes in Feb- 
ruary, 1880, Hop Kee had on hand 6,000 pounds of opium prepared 
at Newark, making in ail, including the 2,000 pounds received through 
Downing & Son, 8,000 pounds. He also testified that tha 18,000 
taels, or 1,800 pounds, of opium sold by Hop Kee & Co. to Tai Hung 
& Co. at the several times in December, 1881, for claimant, Kennedy, 
waswhat remained of the said 8,000 pounds of opium manufactured 
at and received from Newark, New Jersey. And Choy Lum testifies 
that to make up the 20,000 taels wanted by Kennedy he bought of 
Tuck Kee 200 pounds, or 2,000 taels, manufactured by him at San 
Francisco. There is no direct évidence to contradict any of this tes- 
timony as to the sale of so much opium by Hop Kee & Co. to Tai 
Hung & Co., or that it was not the remnant of the opium prepared 
by Hop Kee & Co. at Newark; but it appears that Hop Kee & Co. 
had borrowed of Joseph Goetz, the same party whose name appears 
in other parts of the testimony, some $6,000, upon which they were 
paying interest. And it is insisted by the United States attorney 
thafit is highly improbable that such would be the case while they 
were earrying $20,000 worth of opium which could at any time be 
disp/ised of. On the other hand, it is insisted that business men 
might well think it better to pay interest and carry stock for a better 
market. It is also shown by the testimony that some one, probably 
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Loo Gee, aeting on Isehalf of Hop Kee & Co., made a statement to 
the assessor, for the purposes of taxation, in March, 1881, in which 
the word "opium" had been written, and afterwards erased, from 
which it is argued that the firm had no opium in March, 1881; and 
as they went oui of that business and of the manufacture of opium in 
San Francisco not long after that date in that season, they could not 
hâve had any on hand, and especially of Newark manufacture, at 
that date, and consequently none to sell to Tai Hung & Co., in De- 
cember, 1881. 

It was shown "by the records of the custom-house that Hop Kee & 
Co. had obtained stamps for domestic opium prepared at Newark. 
from November 19, 1879, to August 24, 1880, to the number of 5,080, 
Bufficient for 2,540 pounds; and from April 22 to August 25, 1881, 
for domestic opium, purporting to haye been made at San Francisco, 
to the number of 793, suffieient for 396 pounds of opium. To this 
is replied that there was no law requiring stamps to be pui'chased for 
such opium, and it was optional with the manufacturer whether he 
would use them or not, it being a matter for his own convenience. 
No testimony is introduced to show that ail stamps purchased are 
used, or that stamps are in practice purchased for ail manufactured, 
or that stamps are put upon any but such as is put up in small five- 
tael boxes for retail; whilethe opium sold in bulk, as this is claimed 
to hâve been, to Tai Hung & Co., it is insisted is not stamped; and 
there is no évidence that it is stamped in practice when sold in this 
form in bulk in large quantifies. It is also insisted by the claimant 
that the purchase of a considérable quantity of stamps between April 
and August, 1881, is conclusive évidence that Hop Kee had opium 
on hand in the preceding month of March. Hop Kee & Co. then had 
a manufactory of domestic opium at Newark, New Jersey, prior and 
down to about January 1, 1880; and also as late as February 24, 
1880, the firm had at least 2,000 pounds of the opium prepared at 
that factory on hand, and if Loo Gee Wing testifies truly, the firm 
at that time had 6,000 pounds in addition, making an aggregate of 
8,000 pounds then on hand. There is no intrinsic improbability that 
his testimony on this point is not true, and no direct testimony to the 
contrary. Whether he had 18,000 taels or 1,800 pounds of this 
opium still remaining to sell to Tai Hung & Co., and whether he did 
80 sell it in the month of December, 1881, must be determined by 
the direct testimony of Loo Gee Wing, Choy Lum, Choy Suey, Ken- 
nedy, McDermot, and such other facts and testimony stated, and in- 
ferences therefrom, as bear upon the question, including the China- 
man who says he soldered the tins for Choy Lum. It is a question 
of eredibility to be determined upon ail the évidence. It should be 
stated that the claimant, Kennedy, had been acquainted with Choy 
Lum over three years, and that they first became acquainted while 
they were working together on steamers running to China. Goetz 
also appears to hâve loaned money to Hop Kee & Co., as well as to 



384 FEDEBAIi BEPOBTEB. 

have advaneecl money to Kennedy to purchase the opium in question, 
and thus to hâve had business relations with thèse dealers in opium, 
both Chinese and Americans. On appeal, the government introduced 
testimony to rebut that of Short. 

Lisseck, the first officer of the City of Sydney, testified that when 
the ship was in San Francisco, about the first of May, or some four 
months after January 3, 1882, he experimented with the coal port, 
which Short said he opened alone, to take in the opium, to see if it 
could be done by Short, as stated by him in the district court. Lis- 
seck's évidence was that at that time, to open the port, it required a 
séries of seven or eight heavy blows with a scantling six or eight feet 
long, and three by six inches in size, making a loud noise that could 
be heard ail over the ship; and that it could not well be opened by one 
man alone, he always sending another man with the earpenter, whose 
business it was to perform that duty, to aid him. Three other men, 
who witnessed the experiment, corroborated his testimony. Some of 
thèse witnesses said this port opened to the side, and some that it 
opened upwards. 

There appears to me to be some tendency to exaggeration in thèse 
witnesses cone^rning the difficulty of opening this port. It would 
seem to require a very heavy steel plate to stand those blows, as de- 
scribed, without injury. 

It was said, however, that the port had not been opened for a long 
time, and the screws were so rusted as to make it dilBcult to turn 
the nuts, and that the port was thoroughly packed in India rubber 
to make it tight. It may well, by long disuse, hâve become firmly 
bedded, so as to adhère with greater tenacity at this time than on 
the third of January, it being four months after Short's alleged open- 
ing of the port, although it had doubtless been opened in the mean 
time. 

To rebut this testimony of Lisseck and his associâtes, olïered by 
the libelant, one Coutts testified on the part of claimant, who said he 
engaged as ship-earpenter on the Sydney on the voyage succeeding 
January 3d; that he entered upon his duties as such either on Jan- 
uary 8th or 9th, five or six days after the day when Short says he 
opened the port ; that, it being his duty to do so, he immediately ex- 
amined the coal ports to see that they were in good working order; 
that he opened the starboard port without difficulty, alone, giving 
two or three ligbt blows with what he called a five-pound maul or 
sledge; that he found already open the port coal port, (which is the 
one Short said he opened on January 3d or 4th,) and closed it; that 
he kept the ports well oiled while he had charge of them, and he could 
open them alone without difficulty; and that they were in good con- 
dition when he first examined them. Kobinson, the superintending 
engineer, said he thought one man might open the ports, he having 
a small monkey-wrench to remove the nuts; and another witness said 
he thought the ports could be opened with a five-pound hammer. It 
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does not appear who left the eoal port open when found open by 
Coutts. It may hâve been Short, when he opened it on the third, if 
he did open it. Sucb is the testimony pro and con, with référence to 
the practicability of openiug the port by Short, Short having before 
testified that he did open it to take in the opium. There was testi- 
mony also tending to show the impracticability, and the contrary, of 
landing the opium at Honolulu during the short stay of the steamer, 
from 6 to 16 hours. 

Dr. Burrell testified that he was a regular graduate in medicine, 
and was an employé of the government in examining drugs and chem- 
icals at the appraiser's store ; that no crude opium is allowed to corne 
into the United States that contains less than 9 per cent, of pure 
morphia, that being the minimum; that the crude Turkish opium he 
admits into this port contains from 9 to 18 per cent, morphia; that 
the only spécimen of crude Patna opium, which he analyzed out of 
cnriosity, only contained four and a half per cent, morphia; that 
crude Patna opium does not corne hère, as it is not admitted ; that 
he analyzed opium from boxes marked, respectively, "A," "B," and 
"0," boxes A and B having been seized by the government on the 
steamer as genuine Hong Kong prepared opium, respectively, June 27, 
and March 29, 1882, and box C being one of the boxes in question 
seized January 3, 1882; that box A of the Hong Kong opium con- 
tained 4.70 per cent.; box B, 6.08 per cent.; and box G of the seized 
opium, 9.18 per cent., a considerably larger per cent, than even crude 
Patna opium contains, and large enough to admit it as crude Turkish 
opium. 

In accounting for the présence of Henry Kennedy soon after the 
capture, the claimant, James Kennedy, testified that he had requested 
his brother Henry to be at Beale-street wharf on the lookout from 8 
till after 11 o'clock of the night of January 3d, and that it was in 
obédience to this request that Henry Kennedy was on hand so soon 
after the capture. 

I bave now stated the probative facts, so far as they are elearly 
established by the évidence. Where I hâve stated a fact as a fact, I 
consider it as elearly established, and so find the fact to be, and not 
open to question or doubt. On the other points, where there may be 
doubt, I hâve stated the salient points of the évidence as évidence, 
and the substance so far as it is deemed important fro and con, with- 
out attempting to refer to every minute ciroumstance. 

The facts and testimony stated are the controlling facts and cir- 
cumstances in the case. From the facts found and stated, and the 
évidence stated on the points open to question, the great controlling 
ultimate fact : was the opium in question smuggled into San Fran- 
cisco on the steamer Tokio? must be determined. 

It will be seen that there are two théories, and but two, suggested 
by the évidence and maintained by the opposing counsel. One is 
that the opium is Lai Yuen and Fook Looùg opium, prepared at Hong 
v.23F,no.8— 25 
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Kong, out of crude Patna opium, and was smuggled iuto San Fran- 
cisco on the steam-ship Tokio. The other is that it is domestic 
opium, prepared in the United States, and out of crude Turkiah opium, 
1,800 pounds of it at Newark, New Jersey, and 200 pounds of it at 
San Francisco, and that the claimant was attempting to smuggle it 
into the Sandwich islands on board the City of Sydney. One of thèse 
théories must be accepted as true, and the case decided on that prin- 
ciple; for, although it makes no différence on what vessel it was 
smuggled, if smuggled at ail, the testimony does not indicate, or even 
suggest, that it was smuggled on any vessel other than the Tokio, 
and, if smuggled, that it is any other than Tai Yuen or Fook Loong 
opium, manufactured at Hong Kong out of Patna opium; and we 
are not at liberty to depaït from the testimony and adopt some other 
theory or hypothesis not suggested or supported by the évidence. The 
question to be decided upon the facts and évidence stated, then, is, 
which one of thèse two théories is correct ? for one or the other must, 
necessarily, be adopted. Was this opium smuggled into San Fran- 
cisco on the Tokio ? or was there an attempt to smuggle it into Hono- 
lulu on the Sydney ? 

At the outset of the discussion of the questions involved it is nec- 
essary to pass upon the admissibility of certain évidence, without 
which the government cannot possibly maintain this libel. The ad- 
mission of the acts and statements of Henry Kennedy hereinbefore 
set out, performed and made soon after the capture of the opium while 
it was still lying on the wharf, is strenuously objected to on the part 
of the claimant as being utterly incompétent and inadmissible, on 
the ground that he is not a claimant, and it is not shown by any tes- 
timony, other than his own admissions, or otherwise than as appears 
by the foregoing, to be in any way connected with the transaction; 
that he is not shown to hâve any authority over the subject-matter, 
and the acts were not performed, or statements made, in the prés- 
ence, or by the authority, or even with the knowledge, of the claim- 
ant, who testifies that he, and he alone, is the owner. It appears 
afïirmatively, by the testimony of the ofScers who made the capture 
and arrest, that Henry Kennedy had no interview or communication 
with James K. Kennedy, claimant, and McDermot, or with either of 
them, after the capture and arrest, and before the statements and 
acts offered and objected to were performed and made. What trans- 
pired between him and the officers took place probably not far from 
one hour after the arrivai of the captured boat at the Folsom-street 
wharf and the starting of Officer Smith to the station-house with the 
prisoner. It does not appear that Henry Kennedy was the man first 
seen by Egan; if he was, it is not apparent why he did not at once 
advance to meet Egan, when he found him alone, as he subsequently 
insisted upon seeing him alone. It may be that this évidence would 
be wholly incompétent on the trial of an indictment against James 
Kennedy and McDermot for smuggling this same opium, as being res 
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inter alîos actœ; but, however that may be in this case, wbich is a 
proceeding in rem against the opium to condemn it, I think, upon the 
authorities cited by the United States attorney, thèse acts and décla- 
rations of Henry Kennedy, under the circumstances set out, are com- 
pétent évidence, and admissible as a part of the res gestœ. I there- 
fore overrule the objection and admit the évidence. ïhe claimant 
duly excepta to the ruling, and the exception is allowed. 

The letter of Goetz and the further note appended by Kennedy, set 
out in the preceding statement of facts, are also strenuously objected 
to as being no part of the res gestœ, they having been written two 
months and a half after the seiznre and arrest, and w hâte ver they 
may refer to or mean, they are statements respecting past transac- 
tions, and are incompétent and inadmissible. The note appended 
by James K. Kennedy to the letter of Goetz I think clearly admissi- 
ble as a déclaration of Kennedy himself against himself, the claim- 
ant of the opium, who himself testified tliat he alone is the owner. 
A party's own déclarations are admissible in évidence against him, 
as such, whenever or wherever made, and without référence to whether 
they constitute a part of the res gestœ or not. 

The letter of Goetz is on the same sheet of paper, and immediately 
preceding the appendage made by the claimant, and was left open 
expressly for Kennedy to read and make such additions as he saw fit; 
and Kennedy, having been informed of the fact, did read it and make 
the addition already considered. Both were doubtless intended for 
the same party, and had some relation to the same subject-matter. 
I consider, therefore, that Goetz's letter must be considered in pre- 
cisely the same light as if it were a déclaration of Goetz made in the 
présence of James K. Kennedy, without any comment made on his 
part, or with such comment as he saw fit to make. Such a déclara- 
tion, made in his présence, would be admissible, and I think this let- 
ter, under the circumstances of the case, stands upon the same foot- 
ing, and is admissible upon similar principles. As to the letter of 
Woo Ching, also set out in the statement of facts, I entertain more 
doubt. Goetz and Kennedy's letter, already considered, was inelosed 
in the same separate small envelope, and sealed up with this letter. 
They were, therefore, going tO one address, and they were, doubtless, 
intended to be seen at least by the same party, and they seem to re- 
late to the same transaction. Both this and Kennedy's postscript 
refer to the earpenter. Kennedy and Goetz both left their letter with 
the Chinaman, open, with an opportunity to read it, and intended it 
to be read, sealed up, and forwarded by him, the Chinaman, and 
they, with référence to thèse communications, were evidently acting 
in concert. It is true, Kennedy says he did not see this letter, or 
know of its contents, or that it was to be sent, and there is no direct 
évidence, or évidence other than the circumstanee stated, to the con- 
trary; but, upon the whole, though with some hésitation, I think it 
stands upon the same footing with Goetz's letter, and admissible. 
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To each of tliese rulings the claimant duly excepts, and tlie exception 
is allowed. 

The letter of Lee Yue Wye was not in the same envelope with Goetz's 
and Kennedy's letter, but was a separate, indépendant letter, like a 
large number of others, from other parties to other parties, inclosed 
in one large outer package, a sort of small mail-bag by itself. The 
writer says the contents were -written merely upon hearsay, without 
any knowledge of the facts upon his part or privity upon Kennedy's 
part. The claimant is not sufficiently connected with this letter to 
justify its admission, and it is, consequently, excluded from consid- 
ération; but, if admitted, it would add nothing of moment to the force 
and effect of the others. The observations of McDermot, made to 
the officer several days after the arrest, were no part of the res gestœ, 
and as he is not a claimant, I exclude them. But they would add 
little to the force of the testimony, if in, and would not affect the re- 
suit. 

After mature considération of the testimony and faets in ail their 
aspects, I find it impossible to adopt either of the théories propounded 
as to the smuggling, and feel entirely satisfied that it is correct. Set 
aside the acts and statements of Henry Kennedy, the déclarations 
made and alarm manifested by James K. Kennedy and McDermot 
at the time of the arrest, and the letters of Goetz, James Kennedy, 
and the Chinaman, and it must be conceded, I think, that the évi- 
dence would be overwhelming against the government. Even the 
acts of James Kennedy and McDermot, at the time of the capture, if 
they stood alone, would not be so spécifie and definite as to be nec- 
essarily inconsistent with claimant's theory. There is no direct, pos- 
itive évidence, outside of thèse matters and acts referred to, and the 
inference to be drawn therefrom, to show that this opium ever was 
on the Tokio, and uo established other f act, or direct reliable évidence 
of any fact, that is not just as consistent with the theory of the claim- 
ant that he was attempting to smuggle this opium to Honolulu on the 
Sydney as that it was smuggled into San Francisco on the Tokio; 
while the great mass of the direct testimony, whether reliable or not, 
is directly and positively opposed to and inconsistent with the latter, 
and as directly and positively supports the former. The boat con- 
taining the opium, when first discovered, was just where it would 
hâve been if, in fact, after having been loaded at the corner of Main 
street and the water front for the purpose as alleged, it had started 
to go to the Sydney to put the opium on board; and its subséquent 
movements were not inconsistent with that theory. No man testifies 
to having seen the boat in contact with the Tokio, or near enough to 
receive the opium, or in a condition to reçoive it from on board. No 
man testifies to having even seen any of this opium on the Tokio, or 
going off from it, although from five to seven men were constantly 
watching the ship night and day, and three additional experienced 
men searching her from time to time to iind the drug. AU thèse men 
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on watch, at the time the boat was discovered, together wîth the men 
on the prier wateh, testify to their vigilance, and tiiat they failed to 
see the boat in question, or any other, at the Tokio, or anybody car- 
rying the opium off or putting it in the boat. 

It is inaisted by claimant that in the condition of the weather and 
the bay on that night it would bave been impossible for so small a 
boat to lie along-side the steamer and receive so large an amount of 
goods. The bay was certainly rough. Siich is the concurrent testi- 
mony of ail. No expert gives an opinion as to whether it was prac- 
ticable for a boat of the kind, in the condition of the sea, to lie along- 
eide the steamer on the outside and take on board a ton of opium in 
the shape shown in the case. 

I should myself, from the évidence, in view of the state of the bay, 
think it far more probable, if the opium was taken on board from the 
steamer on that night, that it was taken on board on the inside, be- 
tween the steamer and the wharf, and not on the outside. But this 
involves the grossest négligence or complicity of a larger number of 
custom-house ofBcers, for in that case ail on watch must hâve been 
in such à position that the opération could not fail to bave been 
brought to the notice of each. But, as there is no direct évidence as 
to its being taken on board from the ship at ail, we can only infer 
which is most probable from the facts known. The improbability 
that this opium could hâve been taken otï from the outside in the 
known condition of the bay, with the négligence, or complicity, of two 
watchmen, seems to my mind to outweigh the improbability of its 
being taken from the inside, even with the gross négligence or impli- 
cation of ail those whose duty it was to prevent it. The inside must 
hâve been certainly more practicable than the outside, and it only 
involves négligence or complicity of a greater number of men. If 
taken from the Tokio at ail, I think it much more probable that it 
was dohe from the inside than from the outside. If there was com- 
plicity, then there must hâve been perjury also, and a great deal of 
it, for ail of both watches and the searchers profess to hâve been vigi- 
lant, and to know nothing about the transaction. It is difHcult to 
believe, and distressing to contemplate, the fact of so much officiai 
disbonesty or négligence, or both, as must hâve ocourred if this opium 
came from the Tokio. Besides, there must also hâve been barefaced, 
unmitigated perjury on the part of numerous other witnesses. There 
undoubtedly seems to be difficalty in supposing that it was practica- 
ble to get this opium aboard the Sydney in this port, and off again 
at Honolulu ; and the testimony upon the practieability of so doing 
is also in conflict. But the Sydney, at the wharf in San Francisco, 
was in smoother water than the Tokio, with no watchman except the 
single one employed by the ship; and the whole custom-house îovde 
at the port of Honolulu consisted of but 4 men, while in this port 
nearly or quite 40 in number, as shown by the testimony of a supe- 
rior government custom-house officer, were engaged in the business 
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of watching ;tîie ToMo at one time or another, and not îess than balf 
a dozen at ail timea, and sometimes eight or ten at the same time. 

The time is shorter, it is true, at Honolulu, but liuman nature can 
hardly be presumed to be much better there than elsewhere; and it 
is quite as likely to be practicable, in smoother water, with one watch- 
man, and the aid of an acknowledged confederate on board of the Syd- 
ney, to élude the vigilance or corrupt the virtue of that one man at 
San Francisco, and of from one to four at Honolulu, as, with a rough 
sea prevailing, to élude the vigilance or to corrupt the virtue of the 
large number of the public guardians placed over the Tokio. 

At Honolulu the price of opium, and consequently the inducement 
to violate the laws and take the risk, is much larger than at San 
Francisco. Then there is the direct, well-knitted, consistent, com- 
pact, concurrent, and homogeneous account given of the purchase of 
the 1,800 pounds of opium by James Kennedy, through Tai Hung & 
Co., of Hop Kee & Co., and 200 pounds of Tuck Kee; the putting of 
it up in smali boxes ; labeling it with new labels in imitation of Hong 
Kong labels but différent in type and color, with "San Francisco" as 
a private mark stamped on the under and concealed side of each la- 
bel found to exist as stated by Choy Lum in his testimony, with a 
character imprinted on the outer tins with steel dies différent from 
the genuine, sapported by a production of what would seem to be the 
dies, stamps, and wood engravinga used to produce them; the pack- 
ing and soldering up of the small boxes in larger, containing news- 
papers of dates so late that it must hâve been done since the ar- 
rivai of the steamer in San Francisco; the transportation of the opium 
from 1014 Dupont street to Main street, and loading in the boat, etc., 
— ail this supported by the direct, positive testimony of so many wit- 
nesses as to tbeir own personal acts in the premises. AU this testi- 
mony, taken in connection with the remarkable success of the tests 
of the chaiacter of the opium tending to show it to be of domestic 
manufacture, and the fact that it contains the percentage of mor- 
phia that exista in the domestio article; the established fact that Hop 
Kee had an opium manufactory at Newark, New Jersey, prier to 
1880, and afterwards at San Francisco, and received 2,000 pounds 
of prepared opium from the former so late as Pebruary 24, 1880; 
and the testimony that the firm then had 6,000 pounds, betore re- 
ceived, on hand, besides the difïiculty of so ooncealing and manipu- 
lating so large an amount of opium on the Tokio as to give the exter- 
nal appearance it presented at the time of the seizure, and the other 
facts favorable to the olaimant, set out in the statement, — makes a 
very strong, not to say overwhelming case, when standing by itself. 

On the other hand, the government insists that the facts and évi- 
dence set out in the statement disclose a body of men systematically 
engaged in smuggling opium ; that the direct évidence as to the pur- 
chase, packing, stamping, etc., cornes from the very men engaged in 
this unlawful business, who are largely interested pecuniarily, and 
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sopae of them criminally, and it is therefore to be distrusted on those 
grounds ; that parties systematieally engaged in smuggling opium, as 
they admit, to Honolulu, are capable of smuggling into San Fran- 
cisco, and of defending and concealing their smuggling by the gross- 
est perjury; that the watchmen, searchers, etc., are implicated with 
them; that ail this business of paeking, labeling, stamping, dies, etc., 
except in regard to soldering up the smaller boxes iu the larger tins, 
containing the newspapers, and subséquent paeking in mats, could 
hâve been done, and — although there is no direct évidence of it — 
was pre-arranged and accompiished, in China before coming on the 
steamer, or during the passage, — the dies, engravings, private marks, 
labels, etc., having been prepared for the occasion; and that the sold- 
ering up and paeking in mats could bave been done, and was done, 
with the connivance of the searchers and inspectors on the steamer, 
during the nine days while she lay at the wharf in San Francisco ; that 
the purchase of the opium from Hop Kee and Tuck Kee, paeking, 
stamping, etc., on Dupont street, is an after-thought of the claimant 
and those engaged in smuggling with him, who are claimed to be 
thoroughly experienced and skilled in the business, — no such position 
having been taken or suggested, or évidence of the kind given, in the 
district court, although Loo Cho Tong, the senior member of the firm 
of Hop Kee & Co., and Choy Suey were examined as a witness on 
other points ; that it was impracticable to get the opium on the Syd- 
ney hère and off at Honolulu, and it is therefore improbable that it 
should be attempted; that it is inconceivable, if the theory of the 
claimant is true, that he should hâve failed, in the district court, with 
the means at hand, to prove the facts now testified to by Kennedy, 
Choy Lum, Choy Suey, Loo Gee Wing, Tuck Kee, Wy Noon, and 
McDermot, since they clearly coustitute far the most important part 
of the claimant's case; and that it is impossible to reconcile with the 
truth of the claimant's theory, or with any theory except that of the 
government, the conduct, aets, and déclarations of Henry Kennedy, 
the steerage steward of the ïokio, and brother of the claimant, James 
Kennedy, who was on the watch at the unseasonable hour of the seiz- 
ure, and who, notwithstanding the interest then manifested by him, 
bas not since appeared at the trial in either court, where his évidence 
would hâve been of the highest importance, or the conduct and state- 
ments made, and the fears manifested by McDermot and the claim- 
ant, James Kennedy, at the time of the arrest, especially when con- 
sidered in connection with the letters of Goetz, Kennedy, and Woo 
Ching, in évidence. Some of thèse suggestions, and especially the 
fact that the parties were actually engaged in smuggling somewhere ; 
the failure to produce so much valuable évidence on the first trial; 
the suggestions relating to the action of the two Kennedys, McDermot. 
Goetz, and Woo Ching, under the circumstances, — are weighty, and 
entitled to great considération. 

In view of the established facts and the évidence on questionable 
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points indicated, I am satisfied that the finding on the controUing 
issue of fact must be determined by the rule of law to be adopted as 
to where the burden of proof lies, and as to the amount of évidence 
necessary to control the finding. 

Undoubtedly the government introduced ample testimony in the 
iirst instance to show probable cause. This being so, under section 
909 of the Eevised Statutes of the United States, and the numerous 
décisions upon the statute cited, the burden of proof is thrown upou 
tiie claimant to show the innocence of the transaction. This point 
is conceded, and the claimant assumed that burden, and he now ear- 
iiestly insists that he has fully discharged the burden, and fuUy, by 
affirmative évidence, overthrown the case of the government witbin 
the requirements of the law. But a further question arises. The 
hurden of proof being on the claimant, what amount of proof is nec- 
essary to discharge that burden and relieve the claimant of the for- 
feiture? The United States attorneyearnestly insists that the claim- 
ant is bound to afSrmatively show the innocence of the transaction 
beyond a reasonable doubt, contrary to the rule of the criminal law, 
that innocence is presumed ti^ the contrary is proved, and contrary 
to the rule that the government must afiirmatively show the guilt of 
the accused beyond a reasonable doubt; and he cites, among other 
authorities, The Short Staple, 1 Gall. 107, in wbich Judge Story re- 
marks: "The onus probandi resta on him, (the claimant,) and a for- 
feiture must be pronouneed, unless he brings the défense clear of any 
reasonable doiibt." This position is as earnestly controverted by the 
claimant. If the rule is as insisted on by the government in this par- 
ticular, — although claimant's counsel maintains a contrary view, — I 
think the claimant has failed to show the innocence of the transac- 
tion beyond a reasonable doubt, and the opium must be condemned. 
But conceding the rule not to be so rigid as is claimed by the govern- 
ment, the claimant takes another and intermediate position, which, if 
adopted, would control the case, and its décision will control my find- 
ing and decree. 

The rule iiisisted on is that the burden of proof being on the claim- 
ant, yet when the pooof is ail in, no matter from which side it came, 
the guilt of the parties concerned, upon the whole évidence actually 
before the court, must affirmatively appear, beyond a reasonable 
doubt, as in criminal cases, or the goods cannot be condemned; that 
it is not enough, as in ordinary civil cases, between man and man, 
that there is a mère prépondérance of évidence in favor of guilt. This 
rule was also combated with great véhémence by the United States 
attorney, as presenting the turuing point in the case, and he frankly, 
distinctly, and emphatically stated at the argument, and I think cor- 
rectly and properly, that if the rule, as claimed by him, was rejected, 
and this rule, as insisted upon by claimant, adopted by the court, the 
government could not, under the évidence, maintain its case, and 
thcre would be no possible use in spending any more time in discuss- 
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ÎEg the voluminoua évidence. The authorities are not in harmony 
upon questions of this kind, some holding that always, in a civil case, 
in form, even though involving penalties and questions criminal in 
character, the ordinary rule in civil cases prevails, that the verdict or 
finding is to be determined by a mère prépondérance of évidence. 
Others hold that where the acta constituting the ground of action 
upon which a recovery is sought, constitute a criminal offense, so that 
it is necessary to prove the offense, in order to recover, the offense 
must be aifirmatively shown by the évidence beyond a reasonable 
doubt, and that a mère prépondérance of évidence is insufficient. 

In this case the opium must be condemned, if at ail, under section 
3082, Eev. St., which provides : 

"If anj^ person shall fraudulently or knovvingly import or bring into the 
United States * * * any marchandise, * * * contrary to law, * * * 
such merchandise shall he forfeited, and the offender shall heflned in a sum 
not exoeeding flve thousand dollars, nor less than jlfty dollars, or be impris- 
oned for any time not exueeding two years, or both." 

If, on an indictment for smuggling, under this section, any party 
should be on trial, the question, as it is in this case, being, not 
whether he was in possession of the goods, but whether he imported 
them contrary to law, he could not be convieted unless the évidence 
should afSrmatively show, beyond a reasonable doubt, that he was 
guilty. The forfeiture of the goods is provided for in the same sec- 
tion as the _fine and imprisonment, and it is insisted that the forfeit- 
ure is as much and as clearly a part of the punishment for the of- 
fense committed — inflicted upon the owner of the goods, whoever he 
may be — as the Jine imposed by the same section. The goods are 
bis, as much so as his money ; and it is argued that to take from him 
his goods, because he hasviolated the law, is as clearly a punishment 
as to take his other money for the same reason ; and there is no Jimit 
to the amount and value of the goods forfeited, while the additional 
fine is limited to $5,000. 

In this case, the property claimed to be forfeited is said by the 
United States attorney to be of the value of from $20,000 to $2.5,000, 
and this part of the punishment is therefore four or five times as 
large as that part which can be inflicted in the form of a fine. They 
are both, it is claimed, but parts of the punishment inflicted by the 
statute, the only différence being the form in which the conviction is 
had and the punishment inflicted : one being prosecuted against the 
goods as the formai party to the record, and in the form of a civil 
proceeding, and the other against the owner, or the party unlawfully 
importing the goods, as the formai party, in the form of a criminal 
proceeding; that only the form is différent. In substance and effeet 
the resuit is said to be exactly the same so far as it affects the rights 
of the owner, both resulting in punishing the owner to the estent of 
the value of the property or money taken from him, both being alike 
a penalty or amercement. 
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It is therefore insisted that the rule as to the amount of évidence 
necessary to condemn in the one case and convict in the other, and 
inflict the punishments prescribed, — which are, in substance and ail 
essentials, alike, — must be the same. I confess there is great force in 
thèse positions, and that it is not easy to perceive any reason, which 
rests upon a sound basis, for making any distinction. If the criminal 
rule is good as to one part of a punishment, why not as to the other? 
No matter through what channel, or in what form, a liko snbstantial 
resuit is reached. A criminal offense committed is the basis of the 
proceeding and ground of punishment, alike, in the indictment, and of 
forfeiture and condemnation on the information, and the same offense 
must be shown in order to maintain either proceeding. Then, it is 
plausibly asked, why not required to be proved by the same quantity 
of évidence, both culminating, not in establishing a mère civil right, 
but also in the inflictiou of a punishment for the crime committed ? 
It is well suggested that there may be good ground for a distinction 
where the form of the action is not only civil, but the end is to estab- 
lish a mère civil right, and not to punish in part for a crime. As in 
a civil suit for damages by the sufferer from an assault and battery, 
the rule may well be différent from that in an indictment against the 
perpetrator for the same offense committed against the laws. 

Upon the questioii now under investigation, not only the authori- 
ties in the state courts, but in the courts of the United States, not 
even excepting the décisions of the suprême court, appear to me to 
be at variance. U. S. v. The Burdett, 9 Pet. 690, was an information 
in admiralty to forfeit the brig, appraised at $6,000, for a breach of 
the revenue laws. In discussing the case, the suprême court, by Mr. 
Justice McLean, states the rule applicable to the case thus : 

"The object of the prosecution against the Burdett is to enforce a forfeit- 
ure of the vessel, and ail that pertains to it, for a violation of a revenue law. 
This prosecution, then, is a highly pénal one, and the penalty should not bi 
infliated unless the infraotions of the law shall be established beyond reason- 
able doubt. That fraiids are freqv-ently praaticed under the revenue laws 
eannot be doubted, and that individuals who praotice the frauds are exceed- 
ingly ingénions in resorting to varloun subterfuges to avoid détection is 
equally notorious. But such faots oannot alter t/ie established rules of évi- 
dence, which hâve been adopted as well with référence to the protection of the 
innocent as the punishment of the guilty." 

And the rule is again repeated on page 691 in the following lan- 
guage : 

"2Vo individual should be punished for a violation oflaw, which inflicts a 
forfeiture ofproperty, unless the offense shall be established beyond a reason- 
able doubt. This is the rule which governs a jury in ail criminal prosecu- 
tions, and the rule is no less proper for the government of the eourt when ex- 
ernising a maritime Jurisd lotion." 

In this case, as in that, which was also an information in admiralty 
in rem, it is sought to punish the elaimant "for a violation of the law 
which inflicts a forfeiture of property" — and a large amount of prop- 
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erty — as a part of the penalty for the offense. If the rule in criminal 
cases was proper in that case, when the court was "exerciaing a mar- 
itime jurisdiction," why not in this case, it is asked, when exercis- 
ing a similar jurisdiction ? 

The rule in criminal cases seems to be recognized in suits for pen- 
alties and forfeitures in Chaffee v. U. S. 18 Wall. 517. The fourth 
head-note substantially states one of the points decided to be "that in 
an action for penalties for alleged frauds upon the revenue * * * 
the burden rests upon the government to make out its case heyond a 
reasonable doubt." But in Lilienthal's Tobacco v. U. S. 97 U. S. 237, 
a later case than either of those cited, the suprême court appears to 
me to lay down the rule in cases of information in rem as it exists in 
civil causes, as to the amount of proof. This is distinctly done on 
pages 266, 267. And it is distinctly repeated on page 271, where 
the court says : 

"Suggestion was made during the argument at the bar that the court erred 
in not instructing the jury that they could not find that the property wasfor- 
feited, unless the matters cliarged were proved beyond a reasonable doubt; 
but no such exception was taken at the trial, nor is any such complaint set 
forth in the assignment of errors, nor is there anything in the case of Chaf- 
fee V. U. S. 18 Wall. 516, which conflicts in the least with the views hère 
expressed, as is obvions from the fact that the two cases are radically différ- 
ent, the présent being an information against the property, and the former 
an action against tlie persan to reoover a statutory penalty. Informations 
in rem against property differ widely from an action against the persan to 
recover a penalty imposed to punish the offtnder. But they differ even more 
widely in the course of the trial than in the intrinsia nature of the remedy to 
be enforced. " 

The court also distinguishes it from the other case cited, though it 
seems to me that the distinction is not very broad. I regard this 
case as giving the last expression of the views of the suprême court, 
and as controlling in this court in this case; also as adopting, in a 
civil case in form, by information against the goods to enforce a for- 
feiture, notwithstanding it is essentially criminal and intended to 
punish a crime, the ordinary rule that a mère prépondérance of évi- 
dence should détermine the fînding of a court or verdict of a jury. 
One rule or the other, either that in civil or that in criminal cases, 
must be applicable. So far as I am aware no intermediate rule de- 
pending on degrees in doubt, or certainly between proof by a mère 
prépondérance of évidence and proof beyond a reasonable doubt, has 
ever been suggested in the authorities. Any intermediate rule would 
be difficult of application, if not wholly impracticable. The présent 
case will afford the suprême court an opportunity to review the ques- 
tion, if desired, and to lay down the rule definitely, and draw the line 
sharply, so as to be beyond further question, for the future guidance 
of the subordinate courts. There is some ground for believing that 
the cases cited went off on the spécial eircumstances of the respective 
cases rather than on strict rules of law. The question, in its varions 
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phases, was discussed and authorities examiued in an article entitled 
"Some Eules of Evidence," in 10 Amer. Law Eev. 642, for the year 
1876. See, also, Welch v. Jugenheimer, 25 Alb. Law J. 271; S. C. 
56 lowa, 11; S. C. 8 N. W.'Eep. 673. For the purposes of this 
case, therefore, in aecordance with what I conceive to be the authoii- 
tative rule laid down by the suprême court io its latest décisions, I 
shall apply the rule in ordinary civil cases, that a mère prepontlev- 
ance of évidence in favor of guilt must détermine the controUing ques- 
tion of fact as to whether the opium was smuggled into San Fran- 
cisco on the Tokio or not. 

After as careful and dispassionate a considération of ail the facts 
and évidence in this case as I am capable of giving it, if I were re- 
quired to détermine the title to the property between two citizens, 
upon precisely the same case, I should say, but with considérable hés- 
itation, that, upon the whole, the prépondérance of évidence is in favor 
of guilt in the transaction. Adopting the same rule as to the qnantity 
of évidence requisite, while the point is not, in my mind, free from 
serions doubt, I find that the opium in question was smuggled into 
the port of San Francisco on the steam-ship City of Tokio, and that 
it was so smuggled with the actual intent to defraud the United States. 

I think no unprejudiced mind can carefully consider the testimony 
in this case and say that it can adopt either theory of the case pre- 
sented, as to whether the opium was smuggled into San Francisco on 
the Tokio, or attempted to be smuggled out on the Sydney, and rest 
with entire satisfaction and confidence in the conviction of the cor- 
rectness of his détermination. There must be some doubt, a reason- 
able doubt, not a mère fancifu] doubt resting upon hypothesis alone, 
unsupported by évidence, but a doubt suggested by fairly arising out 
of, and resting upon, substantial évidence. In reaching this resuit, 
of course, much direct, positive testimony must be rejeeted as incred- 
ible under ail the circumstances surrounding the case. 

As the findings of this court, upon the mère weight of évidence, 
cannot now be reviewed by the suprême court unless some rule of 
]aw has been violated, the claimant is entitled to hâve the principle 
of law by which I am guided, stated, so that my ruling in that par- 
ticular may be corrected, and the finding on that ground set aside, 
if I prove to hâve been in error. I therefore state the rule adopted, 
and which controls the finding. If I am wrong in the rule applied, 
then the finding should be set aside, and a finding in favor of the 
claimant adopted. The claimant objected to the rule adopted, and 
he duly escepts to the action of the court in that partieular, and the 
exception is allowed. 

So, also, the évidence of the acts and déclarations of Henry Ken- 
nedy, soon after the capture of the boat and arrest of claimant and 
McDermot, and the letter of Goetz, with the addition or postscript 
by James K. Kennedy, and the letter of Woo Ching, found in the 
same envelope with the letter of Goetz, were admitted and considered 
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by the court, under objection to the admission of each, and due ex- 
ception taken by the claimant. 

AU this évidence so admitted, including the said acts of Henry 
Kennedy and said letters, were not only admitted and considered, but 
great importance was attacbed to it ail. Thèse acts were regarded 
as wholly inconsistent with claimant's theory of the case, and irrec- 
oncilable with much of claimant's direct évidence. It was the pre- 
ponderating évidence in the case, withoufc which the finding mast 
necessarily bave been clearly and beyond reasonable doubt the other 
way. If, therefore, this testimony was erroneously admitted, tbe 
finding should be set aside as having been founded on improper évi- 
dence, and a finding for claimant substituted. I state this fact in 
order that the claimant may hâve an opportunity to bave my action 
in the promises reviewed, and if erroneous corrected. 

I hâve taken pains to state the entire substance of the évidence 
upon the doubtful points, in order that the suprême court, on appeal, 
may see the case, in ail its bearings, precisely as it appears to me. 

As a conclusion of law, from the ultimate fact as found on the con- 
trolling issue, I find that there must be a decree for the government, 
condemning the opium as forfeited; and it is so ordered. 



Celluloïd Makuf'g Co. v\ Cheolithion Collar & Cuff Co. 

{Circuit Court, 8. V. New York. April 3, 1885.) 

1. Patents tor Inventions— Celluloïd Collahs and Cuffs— Invention— iN- 

PKINGKMENT. 

Letters patent No. 200,939, granted to Kufus H. Sanborn, Charles O. Kanouse, 
and Albert A. Sanborn, March 5, 1878, for a new and improvcd fabric for col- 
lars and cufEs, held, not void for want of novelty and invention, and infringed 
by use of sucli fabric by défendants around the button-holes and edges of the 
collars and cuffis made by them. 

2. Same — What Constitutbs Inpringbmbnt. 

Where there is a valid patent for a fabric, any one who uses the fabric with- 
out a license is an infringer; and it is no défense to urge that he might bave 
used more, or that he uses less than the patentée in making similar articles. If 
he uses any of the fabric he uses enough to make him an infringer. 

In Equity. 

William D. Shipman, Frédéric H. Betts, and J. E. Hindon Hyde, 
for complainants. 

Edwin M. Felt and John P. Adams, for défendants. 

CoxB, J. The complainants are the owners of letters patent No. 
200,939, granted to Eufus H. Sanborn, Charles 0. Kanouse, and Al- 
bert A. Sanborn, March 5, 1878, for a new and improved fabric for 
collars and cuflfs. In the spécification the inventors déclare: 

"The object of our invention is to make an improvement in collars and 
cufEs, and like articles of wear, which may be worn a long time without soil- 
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ing, and bé easîly renovated for continued wear, by producîng them of cellu- 
loïd or other forms of pyroxyline or soluble material of like nature, and a tex- 
tile or flbrous fabric, in the manner following: 

"The celluloid, A, is prepared in thin sheets, and between two sheets is 
placed a sheet of muslin, or other textile fabrie, B, to give increased body, 
elasticity, and strength to the whole; or, in place of the textile material a 
substance of the nature of paper may be used, and the same end be answered. 

"The union of the celluloid and the inner substance may be effeeted, as 
above shown, in sheets, and the articles of wear be eut trom this united 
sheet and fltted for use; or the articles of wear may be eut from the separattj 
sheets, and the three be put together afterwards; and whenever united, the 
parts together are submitted to suitable pressure for thoroughly incorporat- 
ing them ihto one body. In this way collars, cufls, shirt-tronts, or neck-ties, 
etc., may be made durable, and of a material sufflciently elastie, and easily 
keptclean, for the surface may be washed the same as earthenware." 

The claim is as follows : 

"A fabric for collars andcufEs, or other similar articles, having outer sheets 
or layers of celluloid and an interlining of textile or flbrous material, sub- 
stantially as and for the purposes specilied." 

The défenses are lack of novelty and invention and non-infringe- 
ment. Prior to the patent the great utility and importance of a cheap 
and durable material for collars and cuffs, which should hâve the ap- 
pearance of linen, and at the same time be capable of continuons 
wear without washing and ironing, had long been recognized. To 
supply this want had been the aim and object of a host of inventors. 
The problem -which confronted them was by no means easy of solu- 
tion. The whole material universe was searched, and a great variety 
of fabrics and combinations of fabrica were adopted, but still no 
practical resuit was attained. Always some important requisite was 
lacking. At length the discovery of celluloid and other pyroxyline 
«ompounds offered, apparently, a solution of the difficulty. Many 
«sxperiments were made, but the complainants' assignors were the 
first, 80 far as this record discloses, to embody in tangible and prac- 
tical form the idea which had, perhaps, vaguely floated through the 
minds of others. Ail before their invention was tentative, imprac- 
ticable, visionary. They hâve produeed the required fabrie, — a fab- 
ric having durability, elasticity and lightness, easily cleansed, inex- 
pensive, and of the proper thickness and color. A fabric, in short, 
which possesses many of the characteristics of linen, and, when made 
into collars and cuffs, enables the wearer to dispense with the serv- 
ices of the launderer. No one had previously combined ail thèse 
advantages or any considérable part of them. The novelty of the 
invention is not negatived by any of the patents, American or for- 
eign, introduced by the défendants, They ail deal with pyroxyline 
in a liquid or semi-fluid form, as a paint, as a coating, and not in the 
solid form used by the complainants. In some of thèse patents, the 
inventors state generally that the oompound produeed by them may 
be used upon collars and cuffs and other textile materials. They 
knew, many of them, what was wanted, but they did not know how 
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to produce it. No one describes with anything like the required ac- 
curacy the fabric of the complainants. The burden is upon the dé- 
fendants to satisfy the court that the prior descriptions contain such 
a clear, full, and exact statement that a person skilled in the art, 
with the statement before him, could produce the fabric in question, 
Not only bave the défendants failed in this, but the proof, from the 
«xperts as weli as from those in the employ of the défendants them- 
selves, is positive and affirmative that the information derived from 
the prior patents, singly or combined, will not produce a material of 
the least practical value for coilars and cuiïs. Liquid pyroxyline can- 
iiot, upon this proof, be utilized for such purpose. The law requires 
Bomething beyond mère suggestion to defeat a patent. Prophesy will 
not do it. Pacts not théories are needed. The conclusion is reached, 
therefore, that the inventive faculty, and not mechanical skill alone, 
waa required to produce the invention described in the complainants' 
patent, and that the patent is valid. 

Upon the question of infringement there is more difficulty. Upon 
a cursory examination of the défendants' coilars and cuffs, and the 
évidence relating to the manner of their manufacture, the court might 
hesitate to déclare infringement, but as the inquiry proceeds the more 
deep seated becomes the conviction that the complainants' rights are 
«ncroached upon. 

The défendants eut a single sheet of chrolithion, which is a sub- 
stance essentially the same as celluloïd, into the desired shape, but 
larger than the finished article. A narrow strip of textile or fibrous 
material is placed around the four edges, which are then folded over, 
a.nd by beat and pressure made to adhère. The button-holes are 
strengthened in substantially the same manner. Thus it will be seen 
that at the seam or outer edge, where increased strength, body, and 
elasticity are most important, where the principal strain cornes, and 
Avhere the liability to tear and crack is greatest, the invention of the 
complainants isunquestionabl y adopted. At thèse points the défend- 
ants use a fabric having outer layers of celluloïd and an interlining 
of textile material. In eonsidering this question À- should be remem- 
bered that the invention is not for a collar or cuff, but for a fabric. 
The défendants do not use the fabric for the interior portion of their 
cuff, but they do use it at the edges and around the button-holes. The 
contention seems to be that they do not infringe because they do not 
use as much of the complainants' fabric as the complainants do. The 
inquiry is,„/irsi, do the défendants, at the edge and around the but- 
ton-holes of their coilars and euffs, use a fabric ? and, second, do they 
use the fabric claimed in the complainants' patent? If they do, then, 
pro tanto, they are infringers. The testimouy upon this subject is 
quite convincing that there bas been a studied effort on the part of 
the défendants, from the first, to appropriate ail the benefits of the 
complainants' invention, and avoid paying tribute by cleverly devised 
but insubstantial variations. The défendants might, it is true, hâve 
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made their collars and cuffs entirely of the patented material, Irùi 
where there is a valid patent for a fabrie, any one who uses the fabrie 
without license is an infringer; and il is no défense to urge that he 
might hâve used more, or that he uses less than the patentée in Ibe 
manufacture of similar articles. If he uses any of the fabrie he uses 
enough to make him an infringer. 

There should be a decree for the eomplainants. 



FosïER V. Crossin and others. (Two Cases.) 

(Oircùit Uourt, D. Rhode Island. April 6, Ï885.) 

1. Patents for Inventions — Infringement of Récent Patent — Validitï — 

Pkkliminart Injunction. 

When the validity of a récent patent has not been judicially decided, a pia- 
liminary injunctioa may, nevertheless, be granted in a clear case of infringe- 
ment. 

2. Same — Design Patent for Je-wei.rt — Noveltt. 

Deaign patents No. 15,049 and 15,050, for designs for jewelry pins, Md not 
void for want of patentable novelty. 

Motion for Preliminary Injunction, 

W. B. Vincent, for complainant. 

J. M. Brennan and W. R. Perce, for respondents. 

Carpenter, j. Thèse bills pray an injunction to reslrain Ibe re- 
spondents from infringing letters patent, granted to the complainant 
June 10, 1884, for designs for jewelry pins, and numbered 15,049 
and 15,050, respectively. The complainant now moves for a prelim- 
inary injunction. The respondents, in the first place, object that the 
patents are récent, and hâve not been found by any judicial decree to 
be valid ; and they eontend that in such case the court will not look 
further, but will hold that the complainant must fail for want of a 
judicial décision establishing the patents, or such a lapse of time — ac- 
companied with the gênerai acquiescence of the public — as may raise 
an équivalent presumption in favor of his right to recover on final 
hearing. 

There are cases in which the ]udges hâve gnided their discrétion by 
this rule. Some of them are collected in Bump, Patents, p. 289, § 
4921. The foUowing cases to the same effect are cited by.the re- 
spondents : White v. S. Harris d Sons Manuf'g Go. 5 Ban. & A. 571 ; 
S. C. 3 Fbd. Eep. 161; Warner v. Bassett, 19 Blatchf. 145; S. C. 7 
Fbd. Eep. 468 ; Jones v. Hodges, Holmes, 37 ; Fales v. Wentivorth, 
Id. 96 ; Jones v. Field, 13 Blatchf. 494; Cross v. Livermore, 9 Fed. Eep. 
607; Bradley é Huhhard Manuf'g Co. v. Charles Parker Co. 17 Fed. 
Eep. 240. In ail thèse cases it is to be noted, however, that there 
were other grounds for denying the motion besides that on which the 
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respondents hère rely; and I think very few cases will be found in 
which an injunction bas been refused solely on the ground hère urged. 

XJndoubtedly, the production of the patent alone can in no case 
raiae a presamption in favor of the patentée sufïicient to justify 
the order of a preliminary injunction; and it is, perhaps, usually 
true that the most satisfactory basis for finding such a presumption 
will. be in a judicial décision or in long uninterrupted use. But I am 
not prepared to say that the presumption can arise in no other way. 
It is true that a rule will be found laid down in many cases in terms 
which, taken by themselves, are broad enough to support the conten- 
tion of the respondents; but it is also true that in many, if not most, 
of thèse cases the rule is stated more broadly than is necessary to 
the décision. I do not think the présent current of décision tends to 
the establishment of a pointed rule such as is hère claimed by the 
respondents. New York Grape Sugar Co. v. American Grape Sugar 
Go. 20 Blatehf. 386; S. 0. 10 Fed. Rep. 835; Steam-gaugc d- Lantern 
Go. V. Miller, 8 Fed. Rep, 314. 

I proceed, therefore, to eonsider whether the complainant bas, on 
this motion, shown such a case as raises a clear presumption that 
be will be entitled to a decree on final hearing. Intringement is 
sufËciently proved, and, indeed, is not denied; but the respondents 
strenuously contend that the patents are void for want of patentable 
novelty. The distinctive feature of the design is fuUy stated in the 
claims of the patents. The claim of No. 15,049 is as foUows: 

"The design for a jewelry pin herein shown and described, the same con- 
sisting of a plate having the shape of a spoon, with the outline edge of the 
plate turned backward at a nearly uniforra distance from its front, and the 
surface of the handle of the spoon sliowing an etubossed or engraved orna- 
mentation." 

The claim of No. 15,050 is the same, with the substitution of the 
Word "table-fork" for the word "spoon." The main feature of the 
design is described in the words, "with the outline edge of the plate 
turned backward at a nearly uniform distance from its front." It is 
suggested that this clause of the claim relates to the method of manu- 
facture, rather than to the design of the finished product, and therefore 
cannot be sustained in a design patent; but I think the readmg of the 
whole claim shows the true meaning to be that the design claimed 
consists, not in the method of construction, but in the peculiar rounded 
and finished form of the edge, like that of a table-spoon, which pe- 
culiar form necessarily results from the turning down of the edge of 
the plate, and is most clearly described by référence to the process of 
manufacture which produces it. The question, then, is whether this 
design is new and sufficiently distinctive to be patentable. The re- 
spondents read the affidavits of several persons, who testify that they 
hâve seen for sale in the market, at various times from July, 1880, 
down to the présent time, jewelry pins made in the form of spoons 
and'forks. Three examples of such pins are produced in évidence. 
v.23F,no.8— 26 
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One of them is distinctly identified as a "spécimen" of tliose sold by 
the affiant in the year 1881. The others are very imperfeetly, if at 
ail, identified as having been aotually sold or made for sale, but they 
are stated by the witnesses to be similar to those which they hâve 
seen on sale. Ail thèse pins show embossed or engraved ornamen- 
tation, but they are ail so made that there is a distinctly perceptil)le 
angle between the front and the edge of the spoon or fork which forms 
the pin. 

Although the testimony by which thèse exhibits are verified is not 
of the most satisfactory kind, nevertheless, if the exhibits were ex- 
actly similar to the pins described in the patent, I should be unwill- 
ing to order an injunction. It is, therefore, necessary for the com- 
plainant to maintain the proposition that the rounded and smoothly- 
finished edge constitutes such a distinctive feature of the design as 
will support the patents. 

Much light, as it seems to me, is thrown on this question by the 
aiBdavits read by the complainant. Seven witnesses, who bave been 
engaged in the jewelry business in New York and Providence for dif- 
férent spaces of time, from 15 to 28 years, testify that so far as they 
know the pins made by the complainant, according to his design, 
were the first pins of that description known-to the jewelry trade; 
that they were recognized by the trade as an original design; that 
the peculiar shape given to the edge by turning baek the plate is dis- 
tinctive and easily observed; that pins made with this shape are 
readily distinguished from those made like the exhibits produced by 
the respondents; and that the pins made by the complainant under 
fais patents are in large demand, and hâve been, as affiants are in- 
formed, extensively copied by other persons. There are, indeed, af- 
fidavita produced by respondents in which the witnesses, who are in 
the jewelry trade and are apparently equally well able to judge of the 
matter, give their opinion that there is no substantial différence in 
design between the pins made by complainant and those which hâve 
formerly been sold. It seems t me, however, to be plain that the 
distinctive feature invented by the complainant, slight though it be, 
has been sufficient to create a large demand for the article in ques- 
tion, where there was before, to say the best of it, but a small de- 
mand. In viewof the affidavits produced by the complainants, I can 
hardly believe that pins of the fork and spoon design hâve been gen- 
erally sold in the jewelry trade before they were introduced by the 
complainant. Design, of course, relates solely to the appearance of the 
article to the ordinary purchaser; and, when the question is whether 
a différence of design be substantial and valuable, surely there can 
be no test better than the praetical test which is furniahed by observ- 
ing the effect of the two designs on the appreciating observation of the 
purchasing public. I conclude that in this case the design is suf- 
ficiently distinctive to support the patents. 

Some évidence has been introduced on both sides on the question 
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whether the oomplaînant be the first înventor of the turned-over 
edge as applied to jewelry pins. On this point I do not think it nec- 
eseary to say anything, except that I am clearly satisfied that the 
complainant is the first inventor. 

Let a decree be entered, enjoining the respondeats as prayed. 



The g. Reusens.* 
(District Court, S. D. New York. March 5, 1885.) 

] POSSBSSTOK— JuniSDICTION. 

In possessory actions a court of admiralty will not take cognizance of or en- 
force a merely équitable right as against the légal title of a défendant in pos- 
session ; although it may décline, in its discrétion, to enf orce even a légal title, 
as against a meritorious équitable title accompanied by possession, or may give 
redress against a maritime tort upon an équitable vendee in possession. 

2. Same — TiTLB TO Vbssel — Shebiff's Sale — Seoukt Trust — Oask Stated. 

The libelant B. claimed title to nineteen thirty-seconds of ihe bark G. R., 
under a sherilî's sale on an exécution issued out of a state court on a judg- 
ment against one C. He also claimed that possession was wrongfully withheld 
from him by R., master of the bark, and liled this libel against the bark, and 
against H. and C. to obtain possession. R. appeared and denied the libelant's 
title; showed that he had possession of the bark, and exhibited a complète 
paper title in himself to twenty-six thirty-seconds, including the nineteen 
thirty-seconds claimed by libelant. Theieupon the libelant ott'ered to prove 
that at the time of the sherifî's sale imder the exécution and during the year 
preceding, the défendant R, held the nineteen thirty-seconds of the bark sold 
on exécution upon a secret trust for the benefit of C; also that C. had bought 
the nineteen thirty-seconds with hisown money, and hadcaused the title to be 
taken in the name of R. in order to avoid the claims of C.'s creditors. Held, 
that as C, a judgment dobtor, never had a légal title or possession, a sheriiï's 
sale upon exécution against him did not of itself make a légal title in the 
vendee. Before such a title conld be recognized as a légal one, there luust be 
established some secret trust in the holder of the légal title for the benefit of 
the judgment debtor that is fraudulent as against creditors. Whether such 
a secret trust and fraud existed in this case were the only questions herein liti- 
gated. Held, that such a matter is not a proper subject of inquiry in an admi- 
ralty court ; and the libel must be dismissed for want of jurisdiction. 

3. Same — Thb Yacht Amblia. 

The décision of Johnson, J., in the case of The Amelia, afflrming 6 Ben. 475, 
and unreported elsewhere, appended. 

In Admiralty. 

Goodrich, Deaày d Platt and J. Warren Coulston, for libelants. 

Benedict, Taft é Benedict, for claimants. 

Brown, j. This libel was filed to recover possession of the bark 
G. Eeusens by the libelant, as the alleged owner of nineteen thirty- 
seconds. The défendant Eisley, who is master and in possession, 
claims to be the owner of twenty-six thirty-seconds, including the 
nineteen thirty-seconds claimed by the libelant. 

>Reported by R. T>. & Edward Benedict, Esqs., of ihc New York har. 
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The title of the lîbelant was made through a certificate and bill of 
sale, executed by the sheriiJf in pursuance of a sale under exécution 
in a state court upon a judgment against one A. D. Conover, recov- 
ered on the twenty-second of October, 18S3. The libelant upon the 
trial having offered in évidence proof of this judgment, of the exécu- 
tion issued upon it to the sheriff, of the sale under the exécution in 
February, 1885, of nineteen thirty-seconds of this vessel to the libel- 
ant, and of the bill of sale executed to him by the sheriff, thereupou 
proeeeded to give certain évidence, and offered otlier évidence tend- 
ing to show that at the time of the sale under the exécution, and dnr- 
ing the year preceding, the défendant Eisley held nineteen thirty- 
seconds of the bark upon a secret trust for the benefit of Conover; 
that Conover had negotiated for the purchase of thèse nineteen thir- 
ty-seconds in 1882; had paid the purchase priée therefor with his 
own money, and had caused the title to be taken in the name of Eis- 
ley for the purpose of avoiding the claitns of O.'s creditors; that Eis- 
ley had verbaliy acknowledged Conover's interest in the vessel, and 
had executed a bill of sale of thèse nineteen thirty-seconds at Con- 
over's request, the name of the vendee being left in blank. Objec- 
tion being made to the competency of this évidence in a possessory 
action in this court, the question, upon thèse ofïers of testimony, was 
submitted to the décision of the court whether it'would entertain juris- 
diction of such a litigation. 

It is well settled, as a gênerai rule, that in possessory actions a 
court of admiralty will not take cognizance of or enforce a merely 
équitable right as against the légal title of a défendant in possession; 
although it may décline, in its discrétion, to enforce even a légal title, 
as against a meritorious équitable title aocompanied by possession, 
or may give redress against a maritime tort committed against an 
équitable vendee in possession. Most of the American authorities on 
this question are cited in the case of Wenberg v. A Cargo of Minerai 
Phosphate, 15 Fed. Ebp. 285, 287, 288. See, also, The Danntless, 7 
Fed. Ebp. 366, and 19 Fed. Eep. 798; The John Jay, 3 Blatchf. 69; 
The Clarissa Ann, 2 Hughes, 89, 90; Abb. Shipp. *103, note a. 

Counsel for the libelants seek to distinguish the pi-esent case from 
most of the cases referred to, in which the court refused to enforce a 
mère équitable title as against the holder of the légal title in posses- 
sion, on the ground that hère, through the sheriff's certificate and 
bill of sale, the libelants présent a légal title. But it is plain that 
where the judgment debtor bas never had the légal title or the pos- 
session, the sheriflf's sale upon exécution against him does not of 
itself make a légal title in the vendee. Before such a title can be 
recognized as a légal one, there must be established some secret trust 
in the holder of the légal title for the benetit of the judgment debtor 
that is f raudulent as against creditors. Otherwise, prima facie légal 
titles might be multiplied ad infinitum, through sherififs' sales upon 
judgments that were against entire étrangers to the property. Had 
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such a légal adjudication been had prior to the filing of this libel, 
that adjudication, together with the sheriflf's bill of sale, would hâve 
presented a légal title proper to be enforcedin the admiralty. In 
this case no such adjudication bas been had. And the court is called 
upon in this action to investigate that question, and to find a secret 
trust and fraud against creditors, as between Conover, a judgment 
debtor, and Eisley, who ail along bas been in actual possession, and 
had the apparent légal title. This is, in fact, the single subject of 
litigation. The object of the suit is the same as that of a bill in 
equity for relief against a secret trust and a fraud against creditors. 
This is precisely such a bill as Stort, J., says, in Andreivs v. Essex, 
etc., 3 Mason, 6, 16, should not be entertained in the admiralty. 
There is no reasou in this case to départ from this established rule. 
The transactions involved in the inquiry hâve no référence to mari- 
time alïairs, except the accidentai circumstance that the property 
which is the subject of the alleged secret trust and fraud against 
creditors is a vessel. The purchaser at the sheriff's sale, having 
never aequired possession, must rely upon bis remédies at common 
law or in equity to establish and perfect his right, if he bas any. 

This court cannot be made the mère instrument of enforcing the 
collection of debts against fraudulent judgment debtors by means of a 
suit like this, which is practically a bill in equity in aid of a purchaser 
under an exécution. Such a proceeding is not only whoUy foreign to 
the objects of an admiralty court, but is unnecessary as a légal pro- 
ceeding. The raies applicable to the sales of part interests in ships 
are in gênerai those that apply to other tenants in common. The 
Two Marys, 10 Ped. Eep. 919, 923. A sheriff selling such part in- 
terests upon exécution is authorized to take possession of the whole 
property, and to deliver the whole to the purchaser. Mersereau v. 
Norton, 15 Johns. 179; Phillips v». Cook, 34 Wend. 389, 396; Wad- 
dell V, Cook, 2 Hill, 47, 49, note; Smith v. Orser, 42 N. Y. 132; At- 
kins V. Saxton, 77 N. Y. 195. In selling against a judgment debtor not 
holding the apparent title, he may require f uU indemnity before pro- 
ceeding ; andlawful owners, whose possession is disturbed by the sher- 
iff, may look to him and to his indemnitors for satisfaction. It is 
even doubtful whether a sale by the sheriff without thus exercising 
his lawful dominion over the property sold should be sustained as 
valid. Read v, McLanahan, 47 N. Y. Super. Ct. 275. Such a course 
directly tends to litigation, and the sacrifice of property through nom- 
inal sales for a nominal considération only. In the présent case nine- 
teen thirty-seconds of a vessel, worth several thousand dollars, ap- 
pears to bave been thus sold for $150. If this court had full discrétion 
to entertain a suit of this character, it would not be inclined to exer- 
cise it under such circumstanees, but would remit the parties to their 
légal or équitable rights in other tribunals. 

In the case of The Amelia, 6 Ben. 475, the libelant presented, as 
in this case, a bill of sale from one who it was asserted had the equi- 



406 FEDERAL REPOBTEE. 

table right. This court regarded the suit as one merely to enforce tlie 
vendor's équitable claim, and refused to entertain it. Upon appeal 
to the circuit the décision was affirmed. The opinion of Johnson, J., 
unpublished, is subjoined hereto.' 

The libel must be dismissed, but without costs. 

*The Amelia. 

[arcuît Court, S. D. New York. July 19, 1877.) 

Possession— Légal and Equitable Tiïles. 

T. built the yacht A. for D., and thereafter accepted part of the purchase nioney, 
and was présent when D. sold her to one H. by bill of sale, and perfornied other 
acts which iudicated that he considered hiniself no longer the owner of the yacht ; 
but the title had never passed from hini by any instrument of transfer, or by abso- 
lute delivery, and he subsequently claiined the ownership. On suit brought by H. 
to recover possession, hdd, that the légal title had never passed from T., and, as 
against a légal title, an admiralty court will not undertake to enforoe au équitable 
title. 

1b Admii'alty. 

Johnson, J. The facts found In this case appear In the findings placed 
on Aie, and, so far as the material question is concerned, do not dilïer in sub- 
stance from those whlch appeared in the district court. ïhe légal title to the 
vessel did not pass from Towns, the builder, to Doncomb by any instrument 
of transfer, nor was there any absolute delivery of the yacht. It was part 
of the agreement that a bill of sale should be executed when the agreeraent on 
the part of Doncomb was fully performed, and this time never arrived. The 
case, tlierefore, is substantially, as it is stated in the opinion of the district 
court, an attempt to enforce an équitable interest as against a légal title. This 
the court of admiralty does not undertake. When it proceeds in a petitory suit, 
it proceeds upon légal title. Kellum v. Emerson, 2 Curt. 79; The S. O. Ives, 
Newb. 205; The John Jay, 3 Blatchf. 67, 69 ; 2 Pars. Shipp. & Adm. 237, note 
2. I do not flnd, and hâve not been referred to, any case which has been de- 
cided in this circuit, or in the suprême court of the United States, which holds 
a différent doctrine; and I should be very unwilling to undertake to intro- 
duce a new and, at the least, a doubtful rule, in a case where my décision 
could not be reviewed, and would be » controlling précèdent. If such a rule 
existed there could not fail to be numerous cases in which it must hâve been 
acted on. In Ward v. Peck, 18 How. 267, the claimant's case depended on 
matters clearly within the admiralty jurisdiction, — the power of a niaster to 
sell the ship, — and thelibelant's had the légal title unless it had been divested 
by the master's sale; and their légal title was sustained. There are other 
cases of thisclass, but they are not thought to conflict with the views expressed 
in this case by the district court, and which I hâve adopted. 

The decree must be affirmed, with costs. 
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The Chaeles Allés. 
(District Court, 8. D. New Y</rk. March 10, 1835.) 

1. TowAGE — Evidence — Towagb 11?:cbipt— Casting Ofp in Gade. 

The Bteam-tug C. A. took in tow the bark E., bound to sea from the lee of 
Staten island, to tow her down the bay of ISTew York. The wind was high at 
the time, and thepilot of the tug, beforestarting, told the pilot of the bark that 
if the wind increased the tug would be obUged to cast otï before reachiiig buoy 
No. 8, at the upper end of the Bwash channel, and that the bark's pUot should 
be on the lookout for that contingency, to which the latler assenied. The 
wind did incroase untii the tug was in imminent danger of swamping ; where- 
upon she gave several short whistles, to indicate that she was at)0ut to leave 
the bark, and then cast ofE the hawser. The bark attempled to make sail and 
get to sea, but grounded on the Romer shoal. Tliis suit was brought against 
the tug fornot havingtaken the bark " to sea," as itwas alleged she agreed to 
do, and for négligence in abandoning her in an improper and dangenius place. 
A towage receipt, reciting that the bark was lo be taken "to soa for $20," 
signed by one G., who procured the towage for the bark, and delivered to the 
master of the bark, was put in évidence. The $20 was not paid. lleld, that no 
authority was shown on the part of G. to bind the bark, and, moreover, that the 
receipt was superseded by the subséquent conversation between the pilots. 

2. Bame — Négligence— Pemil of the Sea— Buuor of Judgment. 

Two courses were open to the bark in the place where she was cast offl : to 
anchor, or to attempt to get to sea. She chose the latter, and events proved that 
it was an error of judgment on the part of her pilot. lldà, that the tug was 
liable only on proof of négligence: that is, the want of such reasonable care 
and skill as the circumstances demanded. No négligence could be attributed 
to her for starting at the time she did. She continued to tow the bark up to the 
very last moment that her own safety would permit, and she cast otE under an 
«ndoubted compulsion from périls of the seas, and in a position where the bark 
had a fair option to continue under sail or to anchor ; aud the libel was there- 
fore dismissed. 

In Admiralty. 

Butler, Stillman é Huhbard and W. Mynderse, for libelant. 

Benedict, Taft é Benedict, for claimants. 

Brown, J. At about 9 o'cloek or a little after, on January 17, 
1885, the Swedish bark Elida, lying off Staten island ready for sea, 
was taken in tow by the steam-tug Charles Allen, to be towed down 
the bay. The bark had on board a Sandy Hook pilot, between whom 
and the pilot of the Charles Allen there was a brief conversation in 
regard to the distance that the tug was expected to go. The pilot of 
the tug testified that he said to him that if the wind should inerease 
much he would be obliged to cast off before reaehing buoy No. 8, 
which is on the east side of the Swash channel, and that he was to 
be upon the lookout ; and that the pilot of the bark assented. Two 
or three of the tug's hands confirm this account. The pilot of the bark 
testified that the pilot of the tug said that he would leave him at buoy 
No. 8. There was a gale blowing at the time from the south-west, 
but its severity was not felt in the lee of Staten island, where the 
vessel was then lying. At a quarter past 10, on reaehing buoy No. 
13, known as the Elbow buoy, below Staten island, the fuil force of 
the ^aie, which was then from the westward, began to be felt. The 
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tow kept on about half an hour longer, wlien she was compelled by 
the fury of the wind and the sea to cast oiï lier hawser and return. 
She gave two or three signal whistles during about five minutes be- 
fore casting off, which were heard by the eaptain of the bark, but 
were net heard by the pilot, according to his own testimony ; and the 
cast-off hawser was net taken aboard. At that time only the fore- 
top-mast staysail and maintop-mast staysail and jib had been set, the 
crew having been delayed in making sail in conséquence of the an- 
chor's fouling with the chain when raised. The bark afterwards 
passed elear of buoy No. 8, leaving it a length or two only on her port 
side ; but not having sufficient sail set to be wholly manageable, 
through the force of the westerly gale and the ebb-tide, which sets to 
the eastward, she grounded upon the Eomer shoals, between buoy 
No. 8 and the stone beacon, somewhat nearer the latter. This libel 
was filed against the tug for not having taken the bark as far as 
buoy No. 8, which it is alleged she agreed to do; and also for négli- 
gence in abandoning her at an ïmproper and dangerous place. 

1. The reeeipt put in évidence reciting that the bark was to be taken 
■'to sea," is not proved in a manner sufficient to bind the bark. No 
authority is shown in Gundersen, who signed it, to represent the bark 
or her owners. As a mémorandum made by a person assuming to 
procure towage for the bark, it was, moreover, superseded by the con- 
versation subséquent thereto between the pilot of the tug and the pi- 
lot of the bark. On this point the weight of évidence is elearly to the 
effect that the tug would cast off whenever compelled to do so by in- 
creasing wind; and that the pilot of the bark was to be on the look- 
out for this contingency. 

2. The main controversy in the case has been as respects the place 
where the bark was in fact cast off; the witnessesfrom the latter con- 
tending that it was about midway between the middle and upper buoys 
of the Eomer shoals (Nos. 8 and 14) and near to the easterly line of 
the channel. The respondents insist that she was cast off when a 
little below the tail of the west bank and near the westerly shore of 
the channel; that is, when near buoy No. 13. 

I am satisfied that the place where the bark was cast off has been 
put by the libelant's witnesses much too near buoy No. 8 and the 
easterly side, and that it was not to the southward of the upper mid- 
dle buoy, (No. 14,) north-east of the center of the channel. It waa 
probably about half a mile to the northward of buoy No. 14^ The 
testimony of several disinterested witnesses confirms this; and the 
bark's reaching buoy No. 8 and passing to the westward of it, under 
the little sail she made use of, shows that she undoubtedly reached 
it by coming^from the north-west, or nortb north-west. Had she 
come down along the easterly side of the channel so as to round the 
Elbow to the westward of buoy No. 8, there is no reason why she 
should not hâve gone down the Swash channel in the same manner, 
instead of grounding as she did. Having been cast off, as I find, 
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somewbat to the norlhward of buoy No. 14, thebarkhad two courses 
open to her: either to anchor, or to make sail in the attempt to pro- 
ceed to sea. In that position I find nothing in the évidence to indi- 
cate that she could not bave anchored with safety. The pilot chose 
the other course, of attempting to proceed to sea. The topmast stay- 
sails, the jib, the spanker, and fore and main top-sails were ail set, 
or most of them, it would seem, before reachi jg buoy No. 8, though 
there is a little différence in the testimony of the brig's witnesses on 
this point. The spanker, however, was taken in, and the main top- 
sail was blown away before reaching No. 8. The évidence shows 
that the gale at this time was very violent, marking at the Equitable 
building 40 miles an hour; between 11 and 12, 41 miles; between 
12 and 1, 44 miles. I cannot satisfactorily make out from the pilot's 
testimony why, after settin^ the spanker, the foresail was not set, so 
as to obtain sufficient canvas to make the bark manageable, unless 
it was by reason of the violence of the gale, which he found greater 
than he had recognized when the tug cast ofî. According to bis own 
testimony, buoy No. 8 was not reached for some 20 minutes after the 
tug had left; and that time, he says, was sufficient to set sail enough 
to make the bark manageable and foUow down the Swash channel. 
If this view be correct, the proximate cause of the bark's grounding 
was an error of judgment; I do not say a blâmable error, but an er- 
ror of judgment, nevertheless, in undertaking to make sail and pro- 
ceed to sea in a gale of unusual violence, and finding only too late 
that he was unable to do so in time to avoid the Eomer shoals, in- 
stead of anehoring at once, as he might safely hâve done when cast off. 
The tug can be held liable only upon proof of négligence; that is, 
a want of such reasonable skill and care as the circumstances de- 
manded. In the case of The Margaret, 94 U. S. 494, 497, the court 
say: 

"She was not an insurer. The highest possible degree of skill and care 
were not required of her. She was bound to bring to the performance of the 
duty she assumed reasonable skill and care, and to exercise them in everything 
relating to the work, until it was accomplished." The Niagara, 20 Fed. Eep. 
152; TheM.J. Cummings, 18 Fed. Rep. 178. 

On behalf of the libelants it is urged that when the tug arrived off 
lower quarantine, at the Blbow buoy, (No. 13,) at a quarter past 10, 
she was in a position to feel the fuU force of the gale; and that the 
anemometer shows that it was then blowing nearly as hard as it did 
afterwards; and that her pilot ought to bave anticipated tbe greater 
roughness of the sea further down, and that his boat would be unable 
to live in it, and was therefore chargeable with want of due care and 
skill in continuing on beyond buoy No. 13. But since I hâve no doubt 
that the bark was in fact cast off above buoy No. 14, she would hâve 
gained little or nothing from being cast off at some other point further 
to the northward, between buoys No. 14 and No. 13. She would hâve 
had no wider space to leeward and no better anchorage ground; and 
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withihe intention which her pîlot had of taking ber out to sea, it was io 
her évident advantage that tbe tag shonld take her as far as possible ; 
and it was the duty of the pilot of the tug to do so, so long as he did 
not thereby deprive the bark of the alternative of anchoring in saf ety, 
if that should be judged necessary. 

The évidence satisfies me entirely that the tug did continue towing 
up to the very last moment that safety to herself and to the lives of 
those on board ot her would permit. No négligence canbe attributed 
to the tug in starfcing at the time she did. The weather bureau shows 
that from 7 to 9 the wind abated from 37 miles to 30 ; between 9 to 
10, from 30 to 29; while after they had started, between 10 to 11, it 
increased again from 29 to 40 miles. In the lee of Staten island, at 
the time of starting, the wind appeared to be even much less than 
it aotually was. The pilot of the tug nofc being chargeable with nég- 
ligence in starting out, and as he cast ofif under the undoubted com- 
pulsion of imminent danger from périls of the seas, and at a plaça 
that afforded the bark a fair opportunity and a fair option either to 
anchor or to continue on under sail, as her pilot might deem expé- 
dient, I cannot ûnd any négligence established against the tug, and 
the libel must therefore be dismissed. 



PkEMITDA V. GOEPEL.^ 

{Dittrid Court, 8. û. Nma York. March 14, 1885.) 

CHAETBB— UnSEAWORTHINESS of VeSSBL— InSUBANCB COMPANIBS — JUDOMKNT OF 

Experts. 

The libelants chartered their ship, the P. B., to the respondents to carry oil 
to Trieste, and in the charter-party the ship was warranted to be seaworthy. 
The respondents applied to severa] Insurance conipanies hère and in Europe for 
Insurance on the cargo, but after an inspection by the surveyor of one of the 
principal marine Insurance companies, who reported the vessel unseaworthy, 
the companies generally refuaed, and the respondents were unable to obtain 
insurance, whereupon they threw up the charter, and the owner biought suit 
against tlie charterers for the breach of contract. The vessel took anotlier 
charter and performed the voyage in safety. Held, tliat the warranty of sea- 
worthiness is a warranty that the vessel is in such a fit condition for ail the 
ordinary hazards of the contemplated voyage as to be approved seaworthy in 
the judgment of impartial and experienced men versed in the business ; that 
the test is not wlietlier the vessel may possibly make one or several voyages 
without f oundering, but whether she ia ao staunch in her character as to approve 
herself fit for navigation in the eyes of compétent men ; that in this case, in 
view of the almost unanimous refusai to insure on the part of the insurance 
companies, who are so experi(;nced and compétent, and of the direct évidence 
of serions defects in her huU, the respondents were justifled in abandoning 
the charter ; and the libel should be dismissed. 

In Admiralty. 

This libel in personam was filed to recover damages for the respond- 

» Reported by R. 1). & Edward Beuedict, Escjs., of the New York bar. 
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ents' breach of a charter-party, in refusing to load the ship Podesta 
Bazzoni, on the alleged ground of unseawortWness. The vessel be- 
longed to Trieste. She came to this country in ballast, and arrived at 
Delaware breakwater in June, where she was left by her ownor, who 
came to New York, and through brokers chartered her to the respond- 
ents for a voyage from New York to Trieste to carry 8,000 cases of 
petroleum. At the time of tbe charter it was stated to the charterers 
that she was classed as "A 1^" in the American Lloyds; but this be- 
ing regarded as a low rank for insurance purposea, the charterers pre- 
ferred that statement of classification to be omitted from the char- 
ter-party; and instead theword "seaworthy" was inserted in writing 
among the warranties of the owner, no class of rating being stated. 
The charterers had no previous opportunity of inspecting the ship. 
On applying for insurance of the intended cargo, diffieulty was found 
on account of the unsatisfactory rating of the ship. On her arrivai 
an inspection was made by the surveyor of one of the principal ma- 
rine insurance companies, who reported about one-third of her deck- 
beams in her upper and lower decks, between the fore and mizzen 
masts, materially decayed; defects in a number of the knees ; and the 
water-ways too much open to admit of eaulking; and the defects con- 
cealed. She was, accordingly, reported by him as unseaworthy, and 
insurance was refused. Various other applications were made for in- 
surance in this country, and also by telegraph to insurers in London, 
Rotterdam, Hamburg, and Trieste. Noue oould be obtained, except. 
on one-fourth of the cargo by the Phœnix company hère, and one 
offer abroad to take one-fifth if the other four-fifths could be placed, 
which the charterers, with ail their efforts, were not able to do. Thèse 
negotiations and efforts occupied the time from June 30th, when the 
vessel had arrived in New York and reported her readiness to receive 
the cargo, to the twentieth of July, when the charterers gave their 
final refusai to load the vessel. In the mean time repeated requests 
had been made to the captain to bave certain repairs put upon the 
vessel in dry-dock. The charterers, for that purpose, had offered to 
advance a portion of the freight. Thèse offers were refused, as well 
as any repairs, the captain claiming that the vessel was seaworthy, 
and that any repairs désirable could be made cheaper at Trieste. 
During'this time the market for freight was a rising one. The re- 
spondents subsequently shipped the same cargo by another vessel at 
an increased freight of $3,200; while the vessel, after this refusai, 
proceeded to Philadelphia, where she obtained a similar cargo at an 
increased freight of $1,600, which in the libel is offered to be offset 
against claims for demurrage during the delay the ship was put to in 
this port, and for her expenses in coming and going, until her subsé- 
quent charter, amounting, over and above this offset, to $5,3fi2.90. 
The cargo mentioned in the charter was of the value of about $40,000. 

Beebe, Wilcox é Hobbs, for libelant. 

Jas. K. Hill and Wing d Shoudy, for respondents. 
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Bbovvn, J. The charter-party contains a warranty tliat the vessel 
shall be "seaworthy, and in ail respects tight, staunch, strong, and 
■every way fitted for such a voyage." This is not a warranty that 
the charterers oould get Insurance, but it is a warranty that the vessel 
was insurable ; that is, a proper subject for insurance at the ordi- 
nary rates for such a cargo and such a voyage. The Vincennes, 3 Wai-e, 
171, 178. The fact that certain insurance companies refused insur- 
ance is not, indeed, conclusive évidence that the ship was not sea- 
worthy; nor is the fact any more conclusive that the ship was sea- 
worthy, that she made a subséquent voyage without foundering. Sea- 
worthiness is, indeed, a fact to be ascertained and determined like 
any other question of fact. Questions of seaworthiness arise mostly 
after a loss bas happened. But where a well-grounded suspicion of 
unfitness arises before loading, under a warranty of seaworthiness, 
a merchant is not required to put his cargo on board and run the risk 
of her foundering, before determining whether the ship is seaworthy or 
not, or whether the warranty in the charter-parfcy is complied with. 
The question must be determined beforehand upon the judgment of 
tliose most compétent to décide. Such a warranty, moreover, bas réf- 
érence to the necessities of business, and to the universal if not neo- 
essary practice of insuring cargoes. Practieally, therefore, the war- 
ranty of seaworthiness is a warranty that the vessel is in such a fit con- 
dition for ail the ordinary hazards of the contemplated voyage as to be 
approved as seaworthy in the judgment of impartial, compétent, and 
experienced men versed in that business. There is no other possible 
way in which the charterer can détermine such a question, or décide 
whether he may safely load the vessel, or whether he is bound to 
load her. Such is the praetical test which the charterer bas the 
right to apply, and which the ship must bear, or else the charter may 
be rightly thrown up. 

In this point of view, the almost unanimous refusai of the several 
insurance companies to insure the cargo upon this vessel, not being 
limited to rate, becomes very strong presumptive évidence of the un- 
seaworthiness of this vessel in the judgment of those most especially 
called upon to examine and détermine such questions. This was fol- 
lowed up byfurther proof of a carefnl examination by a surveyor sent 
for the purpose to détermine whether insurance should be taken or 
not. There is no reason to infer any bias in this case against the 
ship. The business of insurers is to insure ail vessels fit for insur- 
ance. There are the same compétitions in this business as in others. 
The examiijation disclosed a greater amount of decay in the essential 
parts of the ship than Lord Eldon, in the case of Douglas v. Scougall, 
4 Dow, 269, considered undoubted proof of unseaworthiness. On this 
examination the ship's carpenter accompanied the surveyor, and made 
the borings testified to; and neither he nor any other witness bas been 
called to qualify the surveyor's testimony as to the defects pointed 
out. 
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Mueh additional testîmony was given npon thîs subject on the 
question of seaworthiness, ail of which I hâve considered; but in my 
judgment it does not materially affect what bas been said above. 
The test is not whether the ship may possibly make one or several 
voyages without foundering, but whether she is so staunch in her 
cbaracter as to approve herself as fit for the navigation conteraplated, 
in the judgment of compétent men, according to the customs and 
usages of the port or eountry ; and this, elearly, this vessel was not in 
a condition to do. The Vesta, 6 Fed. Eep. 532; The Titania, 19 Fed. 
Eep. 101,' 105-107; Tidmarsh v. Washington Im. Go. i Mason, 439, 
441; The Orient, 16 Fed. Eep. 916 ; French v. Neivgass, 3 C. P. Div. 
163. 

In this case tbere is no possible suspicion that the respondents 
were actuated by any othor motives than to avoid great risk of loss 
through their inability to obtain insurance of the cargo, notwithstand- 
ing great exertions to do so. It was greatly to their interest to load 
the vessel, if she were a fair risk, since freights were rising; and they 
finally effected a new charter in place of this one at a greatly increased 
cost. The refusai of insurance had référence solely to the unsatis- 
factory condition of the ship. To hold a charterer, under suc h cir- 
cumstances as appear in this caso, bound to load the ship and become 
his own insurer, would in my judgment defeat, in a great measure, 
the very purpose of the covenant oiE seaworthiness, and impose upon 
the charterer an alternative and a risk never intended by this con- 
tract. The case of The Vesta, supra, is applicable hère, and com- 
mends itself to my judgment. I do not impugn the good faith of the 
master in his belief that this vessel could actually cross the Atlantic 
in safety, as she actually did. Nevertheless, I am quite satisfied that 
she was not in suoh a sound and staunch condition as to meet the ap- 
proval of compétent and impartial judges as to seaworthiness, and 
that the respondents were therefore justified in refusing to load her. 

The libel must therefore bô dismissed, with costs. 



The Titan. 

The Hills. 

{Circuit Court, 8. D. New T(»-h. Maroh 20, 1885.) 

Collision — Négligence of Pilot Acting as Masteb — Injurt to Deck 
Hand—Fellow-Sertants. 

A deck hand who was not on duty, and had no part in the navigation ot the 
vessel, may recover for an injury caused by a collision due to the négligence of 
a pilot who was at the time in command ; f oUowing Chicago, M. d: 8. P. Ry. Oo. 
V. Hosa, 5 Sup. Ct. Rep. iSé. 
Bame — LoOKOtJT. 

It is only when a lookout would nave heen of no service in guarding against 
a collision that his absence can be excused. 
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3. Bame— PBBStTMPTroN AS To Obsbbvance of Rules of Navisatioh. 

While ordinarily a vessel has a right to assume that another veasel ia not deie- 
lict in the observance of the rules of navigation, tliis presuraption is not to be 
carried so far as to eionerate her f rom ordinary précautions on lier own part, or 
to excuse her from the conséquences of a mistake, when, by slight exertion and 
without any péril to herself or other vessels, she could cer'tainly avoid liazard. 

4. Bahe — LitJHTS — Observation. 

The rule requiring lights may as well be disregarded altogether as to be only 
partially complied with, and in a way virhich fails to be of any real service in in- 
dicating to other vessels the position and course of the one carrying them. 

In Admiralty. 

Owen é Gray and Peter Cantine, for appellauts. 

Peckham de Tyler, for appellee. 

Wallacb, J. Upon the proof s it seems perfectly clear that both the 
Titan and the Hills were in fault for the collision by reason of which 
the libelant was injured. The collision took place about 7 o'clock in 
the evening of September 22, 1882, in the Hudaon river, about 1,000 
feet ont from the Jersey shore, somewhat above the Pavonia ferry 
slip. The tide was ebb, running about three miles an hour; the wind 
was light, and the night was gray but fairly clear. The Titan was 
proceeding up the river bound for Hoboken, against the tide, at a 
speed of about four miles an hour, on a line with the westerly shore 
but heading in somewhat towards the shore, towing the float Mohawk, 
which was heavily loaded with two rows of railway cars, and was 
lashed to her starboard side. The float as lashed projected some 20 
feet beyond the bow of the Titan, and had au umbrelia or shed roof 
which sloped on each side to within about six inches of the top of the 
cars. This umbrelia obscured the green light on the starboard side 
of the Titan so that it did not show a nniform and unbroken light 
from right ahead to two points abaft the beam on the starboard side, 
and there was no green light on the starboard side of the float. The 
Hills had left the New York side at Twenty-third street bound for Jer- 
sey City, light, and proceeded on her course down the river and bear- 
ing to the westward at a speed of about 15 knots with the tide. She 
had no lookout, but her pilot, who was acting at the time as master, 
and was at the wheel in the pilot-house, saw the Titan when nearly 
half a mile away. He was able to see the vertical white lights of the 
Titan and the white light of the float, but he was unable to see the 
green light of the tug because it was obscured from view by the cars 
and the umbrelia of the float. Not seeing the green light he assumed 
the tug and float were going down the river, and kept rapidly ap- 
proaching them at full speed. 8oon after seeing the tug and float he 
observed the ferry-boat Gould, which had left her ferry at Hoboken 
and was coming by to the westward of the Titan about 150 feet away, 
and passed across the Titan's bow, but as he supposed aoross her stern. 
The Gould gave a signal of two whistles to the Hills and the Hills 
responded by a like signal. The Titan supposing the signal of the 
Hills in answer to the Gould was a signal to herself answered the 
Hills signal with two whistles, but the pilot of the Hills supposed 
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thèse were a signal to the Gould. The Hills starhoarded somewhai 
for the Gould and passed her on her port side a couple of hundred 
feet away, and then her pilot when within 100 feet of the Titan, still 
assuming that the Titan was going down the river and seeing that a 
collision with her was imminent, hard ported his wheel to go under 
her stern. The resuit was that the Hills came into collision with the 
bow of the float, and the shock was so severe that the libelant, who 
was on the Hills, was thrown down and his skull was fractured. The 
Hills could hâve avoided the collision with proper effort at the time 
she came abreast the Gould, being then about 100 yards away from 
the Titan. She maintained her fuU speed from the time her pilot 
first saw the Titan to the time of the collision. 

If the pilot in charge of the Hills was warranted in assuming that 
the Titan was going down the river as he was overtaking and intend- 
ing to pass her, he assumed the responsibility of passing her safely, 
and unless he allowed ample distance for the purpose, he was bound 
to slaoken speed, and if need be to reverse in order to avoid collision. 
In this behalf it was his duty to maintain a diligent observation in 
order to govern himself as circumstances might require. Instead of 
doing this, he found his vessel within 100 feet of the Titan, bearing 
upon her float amid-ships, and sought to save a collision by the 
maneuver in extremis of hard porting his wheel. For a distance of 
neârly half a mile his view was unobscured, except for the brief inter- 
val when the Gould was between him and the Titan. Probably he 
relied upon his first observation when he concluded the Titan was 
going down the river, and relying upon this he permitted his atten- 
tion to be distracted by watching the Gould. Undoubtedly the appear- 
ance of the Titan and her float with their vertical white lights appar- 
ently in a cluster, while the vessels were approaehing each other, 
with no background by which to détermine readily in which direction 
the lights were moving, and no green or red light to indieate that she 
was approaehing, was well calculated to mislead the pilot of the Hills. 
But it seems impossible to believe that the real situation would not 
hâve been discovered if proper diligence had been exercised. The 
Hills should be held in fault for not having a lookout. 

It is only when a lookout would hâve been of no service in guard- 
ing against a collision that his absence ean be excused. The situa- 
tion hère was peculiarly one in which the observation and judgment 
of a lookout might hâve been useful. It was one of those doubtful 
situations in which différent points of observation might suggest dif- 
férent conclusions and in which two men might form a différent opin- 
ion from the same stand-point. There was enough in the rapidity 
with which tbe vessels were approaehing each other to attract at- 
tention and suggest the probability that they were not going in the 
same direction. The Hills was also in fault for pursuing sueh a high 
rate of speed at night, and with the tide, upon waters customarily 
traversed by numerous vessels, when she was rapidly nearing a tow. 
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The situation required a high degree of vigilance and circumspection, 
yet she disregarded every rule of prudent navigation in reliance upon 
an hypothesis which might be erroneous, and proved to be so. While 
ordinarily a vessel bas a right to assume that another vassal is not 
derelict in the observance of the rules of navigation, this presumptiun 
is not to be earried so far as to exonerate har from ordinary précau- 
tions on her own part, or to excuse her from the conséquences of a 
mistake, when by a slight exertion and without any péril to harself 
or to other vessels she could certainly avoid hazard. ïhere was am- 
ple room, plenty of time, and no intervening obstacles in the way of 
perfect safety if the Hills had slackened speed while she was passing 
the Gould. After this, it was obvious that the danger of collision 
with the Titan was imminent, and she should hâve been stopped and 
reversed. Instead of doing this, the pilot took the chances of a 
maneuver which oould only be justified by the certainty that he was 
correct in supposing the Titan was going away from him. 

The Titan was in fault for so locating her starboard light that it 
was not visible, as required by the rules. No doubt is entertained 
that it was obscured by the umbrella of the float and by the cars on 
the float forward of the place on the tug where it was located, so that 
it was not visible to the pilot of the Hills. The rule requiring lights 
may as well be disregarded altogether as to be only partially complied 
with, and in a way which fails to be of any real service in indicatîng 
to another vessel the position and course of the one carrying them. 

The libelant was a deck hand upon the Hills, but was not at the 
time on duty, and had no part in her navigation. The pilot was in 
command. Within the case of Chicago, M. é St. P. Ry. Go. v. Ross, 
5 Sup. et. Eep. 184:, decided recently by the suprême court, he was 
not a fellow-servant of the libelant; and the latter is entitled to re- 
cover for the injuries he sustained by the collision against the Hills 
as well as the Titan. Treating the pilot as the master, he was re- 
sponsible for the management and navigation of his vessel. He was 
négligent in failing to hâve a lookout stationed where he ought to 
hâve been, and négligent otherwise. The collision was solely the re- 
sult of his négligence, and the libelant had no part or lot in it. 

The decree of the district court is affirmed, with interest and costs 
of the appeal. 
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KbLLT V. HOUGHTON. 
{Circuit Court, D. California. April 20, 1883.) 

1. Rbmotal of Cause — Allégation 6f CiTisENsnip. 

As a party may be a résident of a state without being a citiv. .n thereof, a 
simple averment that a party seeking to removo a cause Is a résidant of a cer- 
tain State is net sufBcient. 

2. Same— Rev. St. \ 639, Cl. 2. 

Kev. St. § 639, cl. 2, lias been repealed by the act of March 3, 1875 ; following 
Eyde v. Uuble, 104 U. S. 407. 

On Motion to Eemand. 

Sawyek, J. This case will hâve to go back to the state court, on the 
ground, if on no other, that it is not alleged in the pétition or in the 
pleadings of what state the plaintiff is a citizen. It is alleged that 
Wetherbee is a citizen and résident of Boston, Massachusetts, but it 
does not allège of what state the plaintiff is a citizen. It is averred 
that he is a résident, but does not state that he is a citizen, of Cali- 
fornia. He may be a résident and not a citizen of California. It is 
defective in that particular. The pétition to remove the case is ex- 
pressly based on clause 2, § 639, of the Revised Statutes, and the 
suprême court held last winter, in the case of Hyde v. Ruhle, 104 U. 
S. 407, that that section is repealed by the aet of 1875. Thus the 
pétition to remove is not based ùpon an aet in force at the time. The 
application to remove, in express terms, is limited to section 639, 
•which the suprême court hold is repealed. 

On thèse two grounds the case must be remanded. I am not cer- 
tain that it ought not be remanded also on the other ground that the 
motion to remove was not made in time; but an opinion on that 
point I shall reserve till some other occasion. I am inclined to think, 
however, where the rules of the court provide that a calendar shall 
be made up, and cases go upon the calendar for trial at the begin- 
ning of each month, that each month ought to be regarded as the be- 
ginning of a new term. There are no technical terms of the courts 
under the présent constitution and laws of California. Where the 
rules provide that a trial calendar shall be made up at the beginning 
of each month, I am inclined to think that the several months, when 
new calendars are made out and taken up, should be regarded as 
terms within the meaning of the act of congress. Now this case 
passed over a good many of such monthly terms after suit was brought, 
before the application to remove was made. It.is true that the law 
does not contemplate that there shall not be reasonable time for pre- 
paring the pleadings and forming the issues, settling preliminary 
questions of law, and so forth; but it does intend that there shall be 
reasonable expédition, and that attorneys shall bring on a trial as 
soon as can reasonably be done in the regalar course of proceedings 
in court, and not delay. If they so delay beyond the time when it 
v.23F,no.9— 27 
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could be bronglit to issue, and tried in the regular course of proceed- 
ings in the court, it is their fault, and not the fault of the law or oî 
the court. This case went over from month to month, for many 
months, while the preliminary proceedings — demurrers and amended 
proceedings — were pending and dragging slowly along, and I am not 
certain that the case ought not to be remanded on that ground. 
The case is remanded, with costs. 



Perkins V. Hendryx and others. 
{Circuit Oourt, D. Massachusetts. April 9, 1885.) 

1. Eqttitt Pkactice — Bill fob Discovbby and General Relief — Adéquate 

Rkmedt AT Law — Rbmovbd Case. 

Complainant filed a bill in tlie state court, alleging that défendant had beea 
granted a license to make and sell bird-cages, palented by him, and praying 
that défendant be compelled to disclose the amount of license fées due, and the 
number of cages made and sold since a date naraed, and that complainant be 
granted such other and futther relief as his case might require. The case was 
removed to the circuit court, where défendant demurred to the bill. Held, (1) 
that, s6 far as the bill waa one for gênerai relief, the court had no jurisdiction, 
as there existed an adéquate and complète remedy at law ; and (2) that, se far 
as it was a bill of disoovcry, it was open to the objection that it contained no 
allégation that a suit at law had been brought, or was about to be brought, in 
wMch the discovery was material. 

2. Remotal of Ca€se— Pbactice on Rbmoval— Case at Law or in EqoiTT— 

Replbader. 

Where the suit in the state court unités légal and équitable grounds of relief 
or of défense, as authorized by the state statute, it may, in the fédéral court, be 
recast into two cases, one at law and one in equity, and la such a case a re- 
pleader is necessary. 

On Demurrer to Bill. 

J. McC. Perkins, for plaintifif. 

J. L. S. Roberts, for défendants. 

CoLT, J. This bill in equity was origînally brought in the state 
oourt and removed to this court. The présent hearing was had upon 
a demurrer to the bill. 

The bill allèges, in substance, that the complainant, being the owner 
of an undivided half interest in a certain patent for hanging bird-cages, 
granted an exclusive license, during the life of the patent, to the de- 
fendants to manufacture and sell the same ; that, in considération 
thereof, the défendants agreed to pay the complainant one cent for 
each bird-cage spring made and sold by them under said license ; that 
certain sums of money, as license fées, were paid to the complainant 
on the first day of each and every month, from October, 1876, down 
to Janaary 1, 1883, but that the complainant bas no means of know- 
ing whether or not the défendants hâve rendered true accounts of the 
numbèr of springs sold ; that the complainant bas no means of know- 
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ing the number of springs sold since January 1, 1883, but bas reason 
to believe that a much larger number bas been sold since that date 
than before, and that tbe full sum of $2,000 is due cotnplainant. The 
bill prays a disclosure of ail license fées due complainant since Jan- 
uary 1, 1883, and of ail bird-cage springs made and sold by défend- 
ants from October 4, 1878, to January 1, 1883, and for sucb other 
and further relief as the case may require. 

The main object of tbe bill is for discovery ; but, baving added a 
prayer for gênerai relief, it becomes a bill for relief as well. Story, 
Eq. PI. § 313. So far as the bill is one for reUef, it is clear that this 
court bas no jurisdiction to grant it. The action is brought to en- 
force a contract, and there exists a plain, adéquate, and complète rem- 
edy at law. So far as the bill seeks a discovery, it is open to the ob- 
jection that there is no allégation that a suit at law bas been brought, 
or is about to be brought. In order to support a bill of discovery it 
must appear that the discovery is asked for the purpose of some suit 
brought, or intended to be brought, otherwise it will not be enter- 
tained, as courts of equity grant discovery to aid some légal proceed- 
ing. Story, Eq. PI. § 321. If a bill in equity seeks relief which the 
court bas no power to grant, and also seeks a discovery, tbe défend- 
ant may demur to tbe wbole bill, if it does not aver that a suit at lav? 
is pending, or is about to be brought, in which a discovery may be 
material. Mitchell v. Green, 10 Metc. 101. 

But the complainant contends that this case having been removed 
from the state court, and that court having autbority to grant relief 
in tbe form bere asked for, this court, under the statutes relating to 
the removal of causes, can proceed and give the same relief. It is 
sufficient hère to observe that in the United Statea courts the distinc- 
tion between légal and équitable causes of action is still maintained, 
and that this applies to causes removed from the state courts, as well 
as to causes originally brought bere. Where the case made by the 
pleadings in the state court is, in its nature, a law action, it must, 
when removed to the fédéral court, proceed as sucb. Where the suit 
in the state court is, in its nature, a suit in equity, it must proceed 
as an equity cause on its removal into the fédéral court. Where the 
suit in the state court unités légal and équitable grounds of relief or 
of défense, as authorized by tbe statutes of the state, it may, in the 
fédéral court, be recast into two cases, one at law and one in equity, 
and, in such a case, a repleader is necessary. Dill. Eem. Causes, §§ 
43, 44, 45. 

The demurrer is sustained, but without préjudice to tbe complain- 
ant to amend or replead in this court. 
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Hamilton, Trustée, v. Walsh and others. 

{Gireuit Uouri, D. Bhode Island. April 16, 1883.) 

iNjnmcTioii To Stat Peocebdingb in State Court— Rev. St. $ 720. 

Whilean action of replevin, inatituted by H. , was pending in the state court, 
he flled a bill in equity in the United Statea court lo reform the chattel mort- 
gage under which he claimed the property. Judgment was rendered against 
him in the 8tate court, and suit brought on the replevin bond, whereupou he 
filed a supplemental biJl in the United States court, praying an injuiiction. On 
motion for a preliminary injunction to stay proceedings in the suit on tlie bond 
until final decree on the bill, held, the injunction could not be granted. 

On Motion for Preliminary Injunction. 

Wilson é Jenckes, for cotnplainant. 

Wm. H. Baker, for respondent, 

Caepentee, J. The complainant commenced an action ot replevin 
in the state court of Ehode Island, wherein he based his title to the 
property replevied on a certain chattel mortgage. The respondent 
denied that the mortgage had the elïect to convey the property in 
dispute, and the décision of the suit depended on the interprétation 
■which should be given to the terms of the mortgage. While that 
suit was pending, the complainant filed his bill in this court, in which 
he prays a reformation of the terms of the mortgage. The suit in 
the state court then proceeded to final judgment for the défendant, 
and he thereupon commenced suit on the replevin bond in the state 
court. The complainant now files his supplementary bill in this court, 
in which he allèges the commencement and prosecution of the suit 
on the replevin bond, and prays an injunction; and he now moves 
for a preliminary injunction to restrain the respondent from prose- 
cuting the suit on the bond until final decree on the bill for reforming 
the mortgage. 

The statute, in terms, prohibits the granting of an injunction to stay 
proceedings in a state court, except when authorized in bankruptcy 
proceedings. Eev. St. § 720. This statute has been held, however, 
to apply only to cases where the proceedings are first commenced in 
the state court. Fisk v. Union Pac. II. Co. 10 Blatchf. 518; French 
V. Hay, 22 Wall. 250; Dietzsch v. Huidekoper, 103 U. S. 494. The 
complainant points out that the suit on the bond has been commenced 
since his original bill was filed in this court ; and he claims that, upon 
the rendering of final judgment on the replevin writ, the state court 
ceased to bave jurisdiction of the subject-matter, and that the proceed- 
l'ng in that court was at an end. I cannot agrée with this view of the 
case. The action on the bond is for the purpose of enforcing, or per- 
haps more properly of securing, the fi'uits of the judgment in the re- 
plevin suit, and is the appropriate process for that purpose. It takes 
the place of the levy of a writ of exécution in an action on the case ; 
and it must for this purpose be taken to be part of the original pro- 
ceeding in the state court. 

The motion is denied. 
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Mbans, Assignée, v. Montgomebt and others. 

[Circuit Court, W. D. North CaroKna. December Term, 1884.) 

1. Fbaddui,bnt GoNVBrANOEs— Pbefkkbiko Obbtain Obbditoks in Assignment. 

At the common law an insolvent debtor bas the right to make au assigninent 
in trust for the beûeflt of his creditors, and he may give a préférence to bona 
fide creditors to whom he feels under speoial and honest obligations for pre- 
vioua favors conferred, or for any otber honest and meritorious considération. 

2. Same— RuLB IN North Cabolina— Evidence— Question fou Jubt. 

The courts in North Carolina hâve always been very cautious in flnding 
fraud in a written instrument as a matter of law, and where presumptlons of 
fraudariseupon</i«/ac«&/<Aed6«(itheyhavouaiformly held that the parties are 
entitled to introduce évidence toexplain suspicious transactions and rebut pre- 
sumptions of fraud ; and in cases at law such questions miist be determined by 
the jury. 

3. Samb— Dbbd op Teust Fhaudulbnt as MATrBB OF Law, whbn. 

To render a deed of trust fraudulent as matter of law, there must appear 
upon its face soraa plain and express provision for the personal beneflt of the 
grantor, or sorae stipulation vvhich is wholly irreconcilable with an honest and 
légal purpose of paying, within a reasonable time, the debls of the grantor. 

4. Same — Rétention of Possession wiïh Powee of Disposition Rendebs Deed 

void, when. 

If there is a provision in a duly-registered deed ôf trust that the property 
conveyed sball remain in the possession of the grantor, and that he shall ham the 
control and disposition of Ute same, the questions wliether the deed is fraudulent 
on its face, or is presumptively fraudulent, dépend upon tho purposes and facts 
that olearly appear from a fair construction of the express terms of the deed. 
If provisions are made in the deed for the continuanee of the possession of the 
property in the grantor for an unreasonable time, or for the express beneflt oE 
the maker or his family, or for any otber purpose which is manifestly wrong 
or inconsistent with the honest exercise of bis légal right of making préférences 
among his creditors, then the deed is fraudulent in law on its face. Where the 
dishonest purposes of the grantor are not expressly declared in the deed, or 
cannot be olearly inferred from the terms and acts set forth, but the terms and 
acts afford reasonable ground to suspect an evil and unlawf ul intent, then the 
parties interested in sustainlng the deed must rebut the presumptlons of fraud 
whiob arise from a fair construction of the instrument. If the provisions of 
the deed manifest a real purpose of making satisfaction to hona fide creditors, 
in the order mentioned, in a reasonable time, in a convenient maniier, with no 
unlawful intent towards other creditors, and without any substantial beneflt to 
the grantor, ihen no presumption of fraud can arise on the face of the deed. 
6. Samb — Chabactei{ of Business. 

There is nothing suspicions or inconssistent with honesty and fair dealing, or 
prejudicial to the légal rights of creditors, in a provision in a deed of trust al- 
lowing the grantor of a s^oek of miscellaneous merohandise, whioh is not con- 
sumablo in the use, to romain in possession and continue to sell the goods for 
cash, and deposit the proceeds under the supervision and control of the trustée, 
with a view to wind up the business in a convenient time, to the best advan- 
tage of the creditors. 

6. Same — Sukplus to be Paid Gbantoes. 

A provision in a deed directing the surplus, after payment of debts, to be 
paid over to the grantor, is not fraudulent, and does not give rige to a légal 
presumption of fraud, as such rights would arise to the grantor by implication 
of law. 

7. Samb — Pbepbbenob. 

An insolvent debtor, or one so greatly embarrassed that an immédiate sale 
under exécution would necessarily resuit in injury to many of his creditors, who 
exécutes a deed of trust for the beneflt of ail of his creditors, or to give a préf- 
érence to his .sureties, to prevent one créditer by légal process from obtaining 
full satisfaction of his debt, to the injury of other creditors, commits no fraud. 
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8. BaMT!— SCHEOULB OP DliBTS AND CrBDITOES. 

Under the statuts in North Carolina, or at common law, it is not necessary 
for a grantoria a deed o£ trust to set fortli a schedule of the property conveyed, 
where there is a sulïicient gênerai desoription o£ suoli property, or to attacU to 
Buch deed a achedule of debts aud credltors. 

9. Samk — Rblationship of Patitibs. 

A person wlio assails a conveyance on the ground of tlie.relationahip of the 
parties raust show that the debts secured are not bomi fide, or that there is 
something feigaed or siniulated, or that tlie parties vvere itifluenced by sotne 
sinister motive. 

10. Samb— Fkauditlent Intent. 

The burdeû of proof is upon a party attacking such a deed to establish a 
fraudulent intent. 

11. Samb — Concurrence as to Intent. 

To render a deed fouuded on a valuable considération void for fraud, both 
parties must concur in a fraudulent intent, or the grantee must hâve notice of 
such intent, or nîust in some way be privy to the vf rongful design. 

12. Same — Dbbd Sustatnbd. 

Upon examination of the évidence and circuinstances of tliis case, and upon 
a construction of the deed in coutrove.sy, AeW that the deed should be sus- 
tained. 

In Equity, 

Jones à Johnston and A . Burwell, for plaintifï. 

Bynum é Grier and Platt D. Walker, for défendants. 

DioK, J. The questions of law involved in this case hâve been fre- 
quently debated and considered in the state and national courts, and 
there has been much fluctuation of opinion and conflict of décision. 
This want of uniformity of judicial décisions has been produced to a 
considérable extent by the peculiar facts and circumstances of the 
adjudged cases, by diversity of views as to public policy, and the 
varying innovations made in the doctrines of the common law by stat- 
utes of fraud in the several states. 

The counsel on both aides hâve carefully prepared printed briefs 
and arguments, in which they hâve cited, arranged, and commented 
upon the leading authorities on the subjeet. The décisions cannot be 
reconciled, and I will not attempt to foUow the counsel in the course 
pursued in their elaborate arguments, or cite in this opinion the au- 
thorities relied upon, as they are so fully set forth in printed briefs. 

In forming my opinion I hâve been influenced by what I regard as 
well-settled principles of justice and sound public policy, and bave 
endeavored to follow the décisions' of the suprême court of this state, 
as far as such décisions are applicable to the facts and circumstances 
of this case. Upon questions of the character involved in this con- 
troversy, I feel bound to follow the décisions of the highest court of 
this state, and I do so willingly, as I concur in the opinions expressed. 

The plaintifï, as assignée in bankruptcy of the défendant bank- 
rupts, Slontgomery & Dowd, seeks to hâve a deed declared invalid 
as fraudulent in law on its face, or as fraudulent in fact, because exe- 
cuted with a fraudulent intent on the part of the bankrupt grantors ; 
and that such fraudulent intent was known and acquiesced in by the 
défendant grantees, or might hâve been aseertained by them upon 
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the reasonable inquiry which they ought to hâve made nnder the ad- 
mitted facts and circumstances of this transaction. 

The deed of trust was executed on the twenty-fourth of April, 1876, 
and was recorded on the eleventh of July, 1876. The pétition in 
bankruptcy was filed against the défendant grantors on the twenty- 
firat of December, 1876. As the deed was executed more than six 
months before the filing of the pétition in bankruptcy, the provisions 
of the bankrupt act as to matters of fraud in the exécution of deeds 
giving a préférence to creditors do not apply, and this case must be 
determined byapplying the doctrines of the eommon law as settled in 
this state. The deed in trust purports to convey ail the stock of mer- 
chandise and firm property of the grantors to the défendants A. B. 
Davidson and C. Dowd, in trust for ail the creditors of the firm, but 
givea a préférence in payment to certain specified hona fide creditors. 
It does not appear that the grantors had any other property that 
could be reached by prooess of exécution. 

At the eommon law an insolvent debtor bas the right to make an 
assignment in trust for the benefit of his créditera; and he may give 
a préférence to hona fide creditors to whom he feela under spécial 
and honest obligations for previous favors conferred, or for any other 
honest and meritorious considération. Most men feel that they are 
under strong moral obligations to indemnify and save harmless their 
Bureties against liabilities incurred to enable them to carry on their 
business ; and if such liabilities are hona fi,de, and such indemnity 
is made without any object of private advantage and with a légal 
and honest purpose, then there are no éléments of fraud in such a 
transaction. Indemnity to sureties is usually afforded by securing 
the debts upon which they are liable ; and the mère fact that the sure- 
ties to hona fide obligations are relatives of the principal debtor and 
grantor should not throw even a suspicion of fraud upon the trans- 
action. 

Nearly every deed of trust bas the effect of delaying creditors in 
the enforcement of their claims by the ordinary process of the law, 
but such hindrance and delay is regarded by the law as ineidental 
and unavoidable, and not as fraudulent, within the meaning of the 
statutes against fraudulent conveyances. By référence to many dé- 
cisions it will be found that the suprême court of this state bas 
always been very cautious in finding fraud in a written instrument 
as a matter of law, and in ail cases where presumptions of fraud 
arise upon the face of the deed, the court bas uniformly held that 
parties are entitled to introduce évidence to explain suspicious trans- 
actions, and rebut even strong légal presumptions of fraud, and in 
cases at law such questions must be determined by a jury. To ren- 
der a deed of trust fraudulent as matter of law there must appear 
upon ioS face some plain and express provision for the personal ben- 
efit of the grantor, or some stipulation which is whoUy irreconcilable 
with an honest and légal purpose of paying, within a reasonable time, 
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the debts of the grantor. Under the registry laws of this state deeds 
of trust and mortgages are required to be registered in the proper 
county before they are valid as against creditors and purchasers. The 
object of registry laws is to enable debtors to make an honest and 
bénéficiai use of their property in securing creditors and indorsers in 
the course of business; to prevent secret incumbrancea and transfers 
of property;, and to repel presumptions of fraud whieh might arise 
by the grantor's remaining in possession and dealing with property 
as apparent owner. Full notice is thus given of incumbrances and 
the purposes for which such- deeds were executed, and no false crédit 
can be gained by apparent ownership. 

A deed of trust for the benefit of creditors is in the nature of a 
mortgage, and both are plaeed together in the provisions of our reg- 
istry laws, and in naany respects the same principles of law are ap- 
plicable to both kinds of such eonveyances, A regular mortgage of 
Personal property is a transfer of the légal title upon condition as a 
security for the payment of a debt, or the performance of some other 
obligation; and if the condition is not complied with, the title of the 
mortgagee becomes absolute at law, and he bas the right to take im- 
médiate possession . 

A deed of trust is an assignment of property to a trustée for the 
purposes therein declared. It is usually made by a debtor who is in 
failing circumstances, with a view of securing ail of his creditors 
equally, or giving some creditors a préférence over others, and it is 
seldom practicable or prudent to make provision for the immédiate 
sale of the property conveyed. In both kinds of conveyance the pay- 
ment of the debts seoured is usually deferred to some future day, and 
the mortgagor or truster nearly always remains in possession until 
the mortgagee is entitled to hâve his money, or the trustée is bound 
by the terms of the deed to take possession of the property and make 
sale for the purposes of administering the trusts declared. This re- 
tainingof possession by the grantor is not suffieient évidence of fraud, 
as such eonveyances are not valid against creditors and purchasers 
until they are registered, and registration gives publicity and notice 
of the transaction. Eegistration is generally held by the courts to be 
équivalent to the delivery of possession to the mortgagee or trustée. 

In the absolute sale of a personal chattel, if the vendor retains the 
possession, the transaction is generally regarded as fraudaient as to 
persons who hâve been misled to their préjudice by such apparent 
ownership. But the différence is a marked one between a convey- 
ance which purports to be absolute and a conveyance which, from its 
nature and design, or by its express terms, leaves the possession in 
the grantor under certain declared restrictions and incumbrances. 

If there is a provision in a duly-registered deed of trust that the 
property conveyed shall remain in the possession of the grantor, and 
that he shall hâve the control and disposition of the same, the ques- 
tions whether the deed is fraudulent on its face, or is presumptively 
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fraudaient, dépend upon the purposes and facts that clearly appear 
frora a fair constraction of the express terms of the deed. If provis- 
ions are made in the deed for the continuance of the possession of 
the property in the grantor for an unreasonable time, or for the ex- 
press benefit of the maker or bis family, or for any other purpose 
which is manifestly wrong or inconsistent with the honest exercise of 
bis légal right of making préférences among bis creditors, then the 
deed is fraudaient in lawonits face. Where the dishonest purposes 
ot the grantor are net expressly declared in the deed, or cannot be 
clearly inferred from the terms and acts set forth, but the terms and 
acts aiïord reasonable ground to suspect an evil and unlawf ul intent, 
then the parties interested in sustaining the deed must rebut the pre- 
sumptions of fraud which arise from a fair construction of the instru- 
ment. 

If the provisions of the deed manifest a real purpose of making 
satisfaction to hona fide creditors, in the order mentioned, in a rea- 
sonable time, in a convenient manner, with no unlawful intent towards 
other creditors, and without any substantial benefit to the grantor, 
then no presumption of fraud can arise on the face of the deed. 

We will now proceed to apply thèse prineiples of law in construing 
the deed set forth in the plaintifï's bill. Â.nong others, there are the 
following provisions : 

" The said parties of the flrsl, part are to reraain in possession of the said 
property and choses in action, and continue to aell the goods for cash only, 
and to collect under the direction and control of the parties of the second 
part; the proceeds to be deposited weekly in the Commercial National Bank 
of Charlotte, N. C, and applied, under the direction of the parties of the sec- 
ond part, to replenish the stock by such small bills as may be agreed upon, 
and to the payment of the debts of said firm as follows." 

There is nothing suspicious or ineonsistent with honesty and fair 
dealing, or prejudicial to the légal rights of creditors, in a provision 
in a deed of trust allowing the grantor of a stock of miscellaneous 
merchandise, which is not consumable in the use, to remain in pos- 
session, and continue to sell the goods for cash in the usual course of 
trade, and deposit the proceeds under the supervision and control of 
the trustée, with a view to wind up the business in a convenient time 
to the best advantage of the creditors. He is familiar with the busi- 
ness, understands the run of trade, and knows the best methods of 
dealing with his regular customers. Common expérience bas shown 
'that the best jneans of disposing of an old and broken stock of mer- 
chandise is to replenish the stock to a small extent with new articles 
in fréquent demand and staple commodities which are calculated to 
induce new trade and the continuance of former custom. I cannot 
see how the provisions which we are considering could resuit in in- 
jury to the creditors of the firm, as the best method known to com- 
mon expérience was provided for rapidly disposing of the trust prop- 
erty to the advantage of creditors, and the proceeds of sale are se- 
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cured by being deposited weekly in bank, to be applied under tbe 
direction of the trustées to the payment of debts. The trustées, by 
aceepting the trusts declared in the deed, assumed the duty and lia- 
bility of having them faithfuUy executed. 

By the arrangements made the grantors became the agents of the 
trustées, and as such agents they were legally entitled to fair com- 
pensation for services rendered in winding up the business for the 
benefit of creditors, although there was no stipulation for that pur- 
pose in the deed. If the compensation allowed by the trustées was 
excessive, then a proper déduction can be made when an aeconnt is 
taken for the purpose of adjusting and administering the trusts. 
This subséquent matter of fact can in no way affect the validity of 
the deed as matter of law, or give rise to any légal presumption of 
fraud; but it may be considered as a circumstance tending to show 
a concurrence of fraudulent intent in the exécution of the deed. The 
same rule applies to other transactions between the grantors and trus- 
tées subséquent to the exécution of the deed. If such transactions 
hâve caused préjudice to the rights of creditors, the trustées may 
hâve incurred liabilities for which they may be held responsible to 
account upon their adjustment and settlement of the trust fund, and 
may afford some évidence of a secret and collusive agreement with 
the grantors at the time of the exécution of the deed. 

There is a provision in the deed about which I hâve had some difS- 
culty in forming a satisfactory opinion. The grantors had a clear 
right to provide for the payment of the notes in the bank, or the re- 
newals of the same, upon which the trustées were indorsers, and if 
they agreed to pay 12 per cent, interest upon such loans, in common 
fairness and honesty the agreed interest ought to be paid. I am not 
so well assured of their right to stipulate for the payment "of any other 
notes that may hereaf ter. be given by said firm, and indorsed by said 
parties of the second part, or either of them." This provision seems 
to eontemplate the continuance of the firm business for the benefit of 
the grantors. This provision is not fraudulent as matter of law, but 
gives rise to a presumption of fraud which, after careful considéra- 
tion, I think, is rebutted by the facts and circumstances developed in 
the évidence in the cause. 

The grantors believed that they were sol vent at the time of the ex- 
écution of the deed, provided they could sell their firm property at 
a fair value and realize a reasonable amount from the collection of 
aecounts and notes due them. The dépréciation of property, the dull- - 
ness of the market, and the failure in collection of the debts due them 
disappointed their reasonable expectations; and they found in a short 
time that they were insolvent. I am satisfied that by the stipulation 
for future advances their purpose was to render their assets more 
available to satisfy the trusts declared, and that they did not eontem- 
plate any personal benefit until ail their debts were paid. I am con- 
firmed in this opinion by the fact that the grantors did not make any 
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new debts, but proceeded to reduce expenses and to sell their stock 
as rapidly as possible, with a view of winding up the business and pay- 
ing their debts. The provision in the deed directing the surplus, after 
the payaient of debts, to be paid over to the grantora is not fraudu- 
lent, and does not give rise to a légal presumption of fraud, as sueh 
rights would arise to the grantors by implication of law. 

The last provisions in the deed, authorizing the trustées upon cer- 
tain contingencies to take actual and personal possession of the goods, 
and make sales, etc., are not fraudulent, as they are not inconsistent 
with good faith towards the creditors, and are not so unreasonable 
or unusual in their character as to give rise to suspicion of wrong. 
Upon a careful considération of the express terms of the deed, and 
the facts and circumstances which they set forth, I am of the opin- 
ion that upon a fair construction of the whole instrument it is not 
fraudulent in law. I am also of opinion that the légal presumptions 
of fraud which arise on the face of the deed hâve been fully rebutted 
by the évidence in the cause. 

I will now proceed to examine and consider the allégations of the 
plaintiff, the answers of the défendants, and the évidence presented, 
for the purpose of determining the question of fact whether the deed 
was exeouted with a fraudulent intent on the part of the grantors, 
which was known and aequiesced in by the trustées. There is a well- 
settled rule of law that the burden of proving fraud in fact is upon 
the party who allèges it; and tlie proof is insufficient unless it créâtes 
a clear and full impression that the allégation is true. When légal 
presumptions of fraud arise on the face of a deed, then the party who 
claims under the deed must rebut such presumptions by satisfactory 
évidence, and hia mère déclaration of a want of fraudulent intent is 
not sufficient proof. 

I will now consider the spécification of the badges of fraud set 
forth in the brief, and foreibly urged in the argument of the counsel 
for the plaintiff : ' 

(1) "The fact that the exécution ot the deed was concealed." (4) 
"Failure to record the deed for more than two months." 

The évidence does not show any unusual effort to keep the exécu- 
tion of the deed from public notice. It was executed in the présence 
of a subscribing witness, who was not requested io keep the transac- 
tion a secret. The deed affected no one but the parties, and no 
one else had any interest in the matter. It deprived no créditer of 
any right until it was registered. The failure to register only en- 
larged the time for creditors to pursue the ordinary légal remédies for 
the collection of their debts. As to them, the deed had no valid ex- 
istence until it was recorded, and they had no légal right to know of 
its existence until it affected their interests. 

(9) "The deed made when the suit by Calvin Chestnut was pend- 
ing against the assignors, and only recorded in time to anticipate the 
judgment in said suit. " 
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A deblor wlio is unqnestionably solvent, and bas the means andre- 
Bources from whicli enougli migbt be realized to pay ail of bis debts, 
commits a fraud if he exécutes a deed of trust for tbe purpose of gain- 
ing time at tbe expense of ereditors, in order to dispose of property 
to advantage and prevent a sacrifice by a sale for casb under pro- 
cess of law; but tins rule does not apply to an insolvent deblor, or 
one 80 greatly embarrassed tbat an immédiate sale under exécution 
would necessarily resuit in injury to many of bis ereditors. Under 
sucb circumstances, it is an act of duty and not of fraud for a debtor 
to exécute a deed of trust for tbe benefit of ail ereditors, to prevent 
one créditer, by légal process, from obtaining fall satisfaction of bis 
debt to the injury of otber ereditors. Beed v. Mclntyre, 98 U. S. 
511. Tbe same principle will apply to a deed of trust in wbich tbe 
insolvent debtor bonestly exercises bis right at common law in giv- 
ing a préférence to sureties, or bis bona fide ereditors, whom be re- 
gards as wortby of such spécial favors. The honcst exercise o,f a 
clear, légal right does not show an illégal intent. 

The évidence shows that the défendant grantors were largely in- 
solvent, and that tbey believed tbat tbey would be unable to meet 
tbeir indebtedness if tbey were harassed witb the costs and incon- 
veniences of numerous suits, and tbeir property was saerificed by 
forced sales under légal process. Tbey hoped to save tbeir ereditors 
frôm loss and themselves from financial ruin. Tbey stipulated for no 
benefit for themselves until ail tbe debts were paid, and their object 
seems to hâve been to make tbeir property bring the best priées pos- 
sible for the primary advantage of tbeir ereditors. 

"No schedule of debts or of ereditors attached to the deed, and no 
inventory taken." 

Under the provisions of the bankrupt act bankrupts were required 
to set forth a schedule of ail debts and ereditors, and an inventory of 
tbeir property, but I am not aware of any provision or principle of 
our state statute or common law that requires a grantor in a deed of 
trust to set forth a schedule of the property conveyed -w^here-there is 
a suiEcient gênerai description of such property, or to attach to such 
deed a schedule of debts and ereditors. Tbe debts and names of 
ereditors who are in preferred classes are set forth in tbis deed, and 
tben there is a gênerai provision for ail other ereditors; and tbis is 
sufficient certainty of description for tbe purpose of the trusts de- 
clared, 

It appears from the évidence that an inventory was taken, just be- 
fore tbe deed was executed, in April, and another was taken some 
months afterwards. It seems to me that prudent and cautious trus- 
tées would bave taken an inventory for their own protection, and as 
a means of making a ready settlement of tbe trusts wbich tbey had 
assumed. But I do not regard tbe failure, under ail the circumstances 
of the transaction, as évidence of fraud in the exécution of tbe deed. 
The trustées becatue personally liable for ail the property conveyed. 
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and their failare to make an inventory manifesta a high confidence 
in the honesty of the grantors, for whom they were indorsers for a 
large amount in the banks, and for whose misapplication of the prop- 
erty they would hâve suffered injury as indorBers, and hâve been re- 
sponsible as négligent trustées. 

"The relationship of the défendants." 

I bave already briefly referred to this matter, but I will further state 
the gênerai principle of law, that a person who successfully assails a 
conveyance upon tbis ground must show that the debts seuured are not 
bonajide, or that there is something feigned or simulated, or that the 
parties were infiuenced by some siuister motive or design. The trus- 
tées in this deed are relatives of the grantors, but they hâve no direct 
interest as creditors, and the debts secured upon which they are in- 
dorsers are admitted to be bonajide, and were incurred for the benefit 
of the fii-m. There is no direct évidence, or any inferences which may 
fairly arise from the alleged discrepancies or contradictory statements 
of the défendants, that they entered into any collusion in executing 
the deed for the purpose of defrauding the creditors of the grantors. 

"The défendants' belief that the firmwas solvent." 

The decided prépondérance of évidence shows that the défendant 
trustées were not satisfied as to the aolvency of the défendant grant- 
ors, and they were désirons of having the debts secured upon which 
they were indorsers. The answers of the défendant trustées are di- 
rectly responsive to the charges of the bill, and are évidence for them 
which will be sufficient for their protection, unless contradicted by 
full and satisfactory évidence on the part of the plaintiff, who al- 
lèges fraud. Praud in fact cannot be presumed or inferred without 
proofs, and the party who makes the charge must prove it by direct 
évidence, or by circumstances which strongly indicate fraud. The 
trustées in their answers deny ail knowledge or notice of any fraud- 
ulent purpose of the grantors, and of ail facts from which they could 
reasonably infer such purpose. Their déclarations would not be suffi- 
cient to rebut any légal presumption of fraud arising upon the face of 
the deed, but, upon the question of fact as to a fraudulent intent of 
the parties in the exécution of the deed, the responsive answers are 
entitled to their full weight as évidence. The burden of proof is upon 
the plaintifif to es,tablish a fraudulent intent, and the proof he offers 
is not sufficient to contradict or overcome the responsive answers to 
the charges of the bill. To render a deed founded on a valuable 
considération void for fraud, both parties must concur in a fraudu- 
lent intent, or the grantee must hâve notice of such intent, or must 
in some way be privy to the wrongful design. 

The évidence shows that the grantors representedthemselves as solv- 
ent at the time of the exécution of the deed of trust, and it also shows 
that they knew that they were greatly embarrassed, their cash sales 
were small, they could not readily collect the money due them, and 
were unable to meet their debts at maturity. Their belief of aolvency 
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appears to hâve, been induoed by the plausible and eager anticipa- 
tions — generally entertained by debtors in failing circumstances — 
tbat by indulgence and good management in making sales of tbeir 
goods at fair priées, and colleoting the debts due them, they would be 
able in a short time to relieve themselves from finaneial embarrass- 
ments. The évidence further shows that their property was overesti- 
mated in value, and they did not hâve the means and resoarces from 
which enough could be realized to pay ail their debts under forced 
sales by exécution, and that their purpose in gaining time to dispose 
of their goods without ruinous sacrifice was for the primary benefit 
of oreditors, and not for their personal advantage. 

Upon a careful review of ail the facts and circumstances developed 
by the évidence, I am of opinion that the plaintiflf by bis proofs 
has failed to sustain the allégations of fraud against the défendants, 
as stated in his bill. I deem it unnecessary to consider the motion 
of the défendants' counsel to dismiss the bill for the defects and 
irregularities specified in the brief and argument. Let the bill be dis- 
missed. 

Bond, J., concurs. 



StaohbiiBehg and others v. Ponce. 

(Circuit Court, D. Maine. February 23, 1885.) 

Tkade-Mark — Use bt Assignée or PauoHASEB — Déception — TïrpRmaEMBNT — 
Injunction. 

An assignée or purchaser of a trade-maik from the original proprietor must 
in the use thereof indicate that he is assignée or purchaser, or he will not be 
entitled to protection in the use of tlie mark so assigned. 

In Eqnity. 

Clarence Èale, for complainanta. 

William Henry Cliford, for défendant. 

CoLT, J. In this suit the complainants claim the exclusive right to 
the use of the trade-mark "La Normandi," or "Normandi," which is 
applied to a brand of cigars, and charge the défendant with infringe- 
ment in using the words "E. P. Normanda," or "Normanda," or 
"Normandie," upon a brand of cigars made and sold by him. The 
complainant Stachelberg obtained, by assignment from one Asher 
Bijur, of New York, the exclusive right to use this trade-mark, and 
he subsequently conveyed the right to the firm of Stachelberg & Co., 
tbe complainants. It appears that Bijur was the originator of the 
trade-mark, and had used it for some years, building up quite an ex- 
tensive sale for this brand of cigars by reason of their good quality. 
The original trade-mark bore the name of the maker, "A. Bijur," and 
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also the initiais "A. B." Upon the assignment of the trade-mark to 
Staehelberg, he substituted his own name, "M. Stachelberg," and the 
initiais "M. S." In this form the trade-mark was registered by. 
Stachelberg & Co. in 1876, under the United States law, whieh bas 
since been declared unconstitutional. Trade-mark Cases, 100 U. S. 
82. In this case, therefore, the complainants stand on their com- 
mon-law rights. 

The défendant dénies the charge of infringement, and rests his dé- 
fense on varions grounds. Whatever inay be thought of the remain- 
ing défenses, there is one point whieh we think is well taken, and 
therefore fatal to any relief prayed for in the bill. In the use of the 
trade-mark the complainants do not state that it was obtained by as- 
signment or purchase from A. Bijur. Bijur originated the trade- 
mark, and it thus became a sign of the quality of the article he sold, 
and an assurance to the public that it was the genuine produet of his 
manufacture. A trade-mark must, either by itself or by association, 
point distinctively to the origin or ownership of the article to whieh 
it is applied. Canal Co. v. Clark, 13 Wall. 311. It imports that the 
article is made by the original proprietor, and therefore genuine, and 
the law protects the original proprietor, not only as a matter of jus- 
tice, but to prevent imposition on the public. Manhattan Medicine 
Go. V. Wood, 108 U. S. 218; S. C. 2 Sup. Ct. Eep. 43G. 

Now, in order that the public may not be deceived, it is essential 
that an assignée or purchaser of the original proprietor should indi- 
cate in the use of the trade-mark that he is assignée or purchaser, — 
Sherwood v. Andretos, 5 Amer. Law Eeg. (N. S.) 588, — otherwise the 
public are misled into purchasing the goods of another manufacturer 
or vendor as those of the original proprietor. If thèse complainants 
hâve any right of action against the défendant, it is upon the ground 
that, by copying the trade-mark "La Normandi" in substance, he is 
misleading the public by false représentations into the purchase of 
his cigars as those made by A. Bijur, the original proprietor of the 
trade-mark. Canal Go. v. Clark, supra. And so thèse complainants, 
in failing to give notice that they are the purchasers and assignées of 
the trade-mark from A. Bijur, are practicing the same déception 
towards the public whieh they charge against the défendant. The fact 
that the name "M. Stachelberg" is attached to the trade-mark can no 
more relieve the complainants of the charge of misrepresentation as to 
the public than the use of the name "E. Ponce" or "E. P." can relieve 
the défendant of such a charge. It is the use of the fanciful words 
"La Normandi," or words of substantial similarity, that is calculated 
to mislead. The suprême court, in Manhattan Medicine Go. v. Wood, 
supra, déclare that the object of a trade-mark being to indicate by its 
meaning and association the origin or ownership of the article, it would 
seem that when a right to its use is transferred to others, either by 
aet of the original manufacturer or by opération of law, the fact of 
transfer should be stated in connection with its use, otherwise a de- 
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ception would be practîced upon the public, and the very fraud accom- 
plished, to prevent which courts of equity interfère to protect the ex- 
clusive right bt the original manufacturer. 

Under the rule laid down in Manhattan Medicine Co. v. Wood, the 
complainants bave no standing in a court of equity, and the bill must 
be dismissed. 



HiijLS and others v. Stookwell & Darragh Furnitube Co. 

(Oircuit Court, W. D. Miehigan, S. V. March 4, 1885.) 

1. Fbaud oït CuBDiTons — Chattbl Mortgage— Prkfkrrins Creditors. 

In Miehigan an insolvent debtor bas a légal right to secure one or more hona 
^d« creditors in préférence to others, where no fraud is intended ; and the mère 
fact that a chattle mortgage given for that purpose opérâtes incidentally to 
hinder and delay other creditors in coUecting their debts does not att'ect the 
security. 

2. Same— Fraudulknt Intent— Question of Fact. 

The Miehigan statute déclares that the question of fraudulent intent is one 
of fact and not of law. 
S. Same — Rétention of Possession with Power of Sale. 

Provisions in a chattel mortgage that the mortgagor shall Continue In pos- 
session of the property, and continue sales thereof at wholesale and retail, with 
an omission of a stipulation to apply the proceeds of sales to pay the secured 
debts, do not make eut constructive fraud or fraud in law. 

4. BAMB— CONVBYANCE WHEN VOID IN LaW. 

When a court says tlie law déclares a conveyance void for fraud, or imputes 
to it fraud, what is meant is that the law will not sanction a conveyance, against 
the claims of creditors, when its provisions are illégal or are not reooncilable 
with an honest purpose, and then déclares it void upon its face because no 
évidence could cliange its character ; as, in case of a decd made by a debtor for 
his own support or beneflt, or for the beneflt of those dépendent upon him for 
support, or without considération, and the lilie. 
B. Bame— Attachmbnt Dissolvbd. 

Chattel mortgage exeeuted by a manufacturing corporation to secure indors- 
ers of its paper, raost of whom were its directors, containing a provision that 
the mortgagor should retain possL'ssion of the property and sell it at wholesale 
and retail, construed, and hdà not fraudulent as matter of law, and ground for 
an attachment. 

Assumpsit. Order nîsî for the dissolution of an attachment. 

Smiley é Earle, for plaintiffs. 

H. W. Butterfield, for défendant. 

WiTHEY, J. On the twenty-second of December last the plaintiffs 
sued out a writ of attachment against the property of the défendant, 
based on an affidavit that the latter had disposed of its property with 
intent to defraud its creditors, and seized part of the personal prop- 
erty which, in August préviens, the défendant had chattel mortgaged 
to Wilder D. Stevens, in trust to secure five persons, indorsers of its 
paper, aggregating about $87,000, and also to secure its employés 
for iabor debts, due and to corne due. The mortgage covered the entire 
stock in trade of the eompany, including lumber, furniture, and per- 
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Bonal effeots, and ail additions and accretions. It permitted the Com- 
pany to continue in possession and carry on its business, but restricted 
sales to such as should be made in the ordinary course of the whole- 
sale and retail business of the company. The company manufact- 
ured furniture. The mortgagees' interest in the property was to be 
kept insured in not less than the amount of the insnrance at the date 
of the instrument, but the company might reduce the Insurance in 
proportion as the value of the property should be redaced from time 
to time. Ail but one of the indorsers were stockholders and directors 
in the company. The secretary and président are indorsers of part 
of the paper of the company secured by the mortgage, and exeeuted 
the mortgage under the authority of a vote of both the stockholders 
and board of directors. 

The instrument recites the date and amount of each pièce of pa- 
per, when due, and the name of the indorser or indorsers; that the 
company is indebted to the persons in its employ, and desires that 
they shall continue in its employment, and desires to secure to them 
the paument of sums due and to come due to them, and also desires 
that the said indorsers of its paper shall continue to indorse renewals 
of its paper up to at least the first day of January, 1885, which they 
are willing to do if secured. The company agrées "to take up and pay 
ail such paper subsequently coming due and not renewed; to pay ail 
renewals and ail such paper now past due on or before January 1, 
1885, unless the same can be renewed, and in that case to pay the 
renewal or renewals thereof, and to save harmless the said indorsers 
on such paper from ail loss and damage by reason of such indorse- 
ments." In case the company does not pay according to the terms 
of the instrument, and keep harmless the indorsers, the mortgagee 
may take possession of and sell the property at privato or public 
sale. 

The plaintiffs, by an order nisî, were ordered to show cause why 
the writ of attaehment should not be dissolved and the property dis- 
charged. It is incumbent on them to make out that the mortgage 
was exeeuted with intent to hinder, delay, or defraud creditors. The 
proofs show (in addition to what bas already been stated) that at the 
date of the instrument the défendant corporation was unable to pay its 
debts as they matured, and had asked the plaintiffs to extend the debt 
on which this suit is brought. It had received notice from the bank 
where it transacted its principal banking business, and which held 
$30,000 of the company's paper, that ten or more thousand dollars, 
soon to mature, would not be renewed, and the indorsers on that pa- 
per had also been notified of such intention on the part of the bank. 
The company owed more than $12,000 of unsecured debts. One of 
the officers of the company, produced by the plaintiff, testified in 
substance that there were three immédiate reasons for giving the 
mortgage : (1) The company had got behind with the men in its em- 
ploy and they were getting uneasy ; (2) the only indorser of the compa- 
v.23F,no.9— 28 
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ny's paper not a director, and two of the directors who were indors- 
ers, demanded security if they continued to indorse; (3) defendant's 
bank had given notice to it and to the indorsers that certain paper 
•would not be renewed; but it was believed, notwithstanding, that the 
bank would be satisfied if ail the paper it held against the company 
was secured, and that was the purpoae in giving the mortgage. "We 
thought," says the witness, "we could then, aided by the time thus 
obtained, go on and pay what we owed.' We had no idea but what 
our debts would be paid. Our gênerai indebtedness had, within a 
short time, been largely changed to the banks by borrowing of them 
on indorsed paper. We had been acoustomed to take our drafts to 
our bank and hâve them credited up to us. About this time the bank 
refused to do this. We had thirty or forty thousand dollars of ac- 
counts, half of which were collectible. There is no question made as 
to the bona Jides of the indebtedness intended to be secured by the 
mortgage." 

It is insiated by the plaintifïs that the mortgage is fraudulent in 
fact, and fraudulent upon its face as against the gênerai creditors of 
the défendant. I am unable from the évidence before me to dis- 
cover any intention on the part of the ofEcera of the corporation to 
hinder, delay, or defraud creditors. The indebtedness existed and 
was bona Jide; the défendant was unable to pay promptly its debts, 
due and to fall due, and the indorsers of its paper demanded security 
before renewing their indorsements. It does not affect the question 
if the Company could never pay its debts in fuU; for the légal right 
of an insolvent debtor to secure one or more creditors in préférence 
to others, where no fraud is intended, is settled in Michigan by many 
décisions. The mère fact that the security opérâtes incidentally to 
hinder and delay other creditors in coUeeting their debts does not 
affect the security. Both facts may and should be considered in de- 
termining whether fraud was intended. 

The statutes of Michigan relating to chattel mortgages and to con- 
veyances fraudulent against creditors, as construed by the suprême 
court of the state, constitute rules of property, binding as well upon 
the national as upon the state courts. This mortgage did not hinder 
or delay creditors, within the meaning of the statute, unless it was 
made with a fraudulent intent; and if it was not made with a fraud- 
ulent intent, its exécution was no ground for an attachment of the 
defendant's property. The statute déclares that the question of fraud- 
ulent intent shall be a question of fact, and not of law, and I find 
there was in fact no fraudulent intent. The mortgage was given to 
secure indorsers of bona Jide indebtedness of the company, and of 
persons to whom bona Jide debts were owing, and nothing in ail that 
was done indicates a purpose inconsistent with honesty and fair deal- 
ing on the part of the officers pf the corporation, or any of the bene- 
ficiaries under the mortgage. The corporation contemplated continu- 
ins in business through the assistance the mortgage would incident- 
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ally afford, enabling it to obtain renewals of its paper, and giving it 
time through such crédit to convert its stock and work out. It does 
not matter whether such hope was justified by the circumstanees ; if 
such was the purpose, and nothing more, a fraudulent intent can not 
be predicated of the facts. 

But the principal contention by the plaintiiïs is that the instrument 
is constructively or presumptively fraudulent, for two reasons: (1) 
That it neither fixes nor contemplâtes a time certain within which the 
indorsed indebtedness of the corporation is to corne due and payable ; 
(2) that the mortgage is executed by the président and secretary of 
the Company, who on the face of the instrument are beneficiaries of 
its provisions. It is also true that other of the beneficiaries are direct- 
ors in the corporation. There is no agreement to renew any part of 
the indorsed paper, but in case any of it should be renewed, then 
such renewals are to be paid. 

The mortgage recites that the company desires to hâve the in- 
dorsers renew paper, and that they were willing to do so if security 
was given for their indorsements. Legally, therefore, whenever the 
holder of any of the paper should refuse to renew, or whenever any 
indorser should refuse, that particular paper would be due and pay- 
able. This was part of the arrangement to enable the company to 
avoid suspension, and to enable it to go on manufacturing and selling 
its goods. I do not regard such an arrangement constructively 
fraudulent, but a fact to be considered, like any other fact, tending to 
show the intention of the parties in making the mortgage, Even if 
its provisions do, incidentally, hinder or delay creditors, it does not 
foUow that fraud was intended. The provisions that show the mort- 
gagor was to continue in possession of the property, and was to con- 
tinue sales at wholesale and retail, together with the omission of a 
stipulation to apply the proceeds of sales to pay the secured debts, do 
not make out constructive fraud, or fraud in law; and it has been so 
ruled in this state. They are to be considered as other facts and 
circumstanees on the question of fraudulent intent. The terms of the 
mortgage as to renewals, leaving it uneertain when the indebtedness 
was to be paid, are to be scrutinized, but, like the other provisions al- 
luded to, constitute no conclusive évidence of a fraudulent intent. 

Again, the fact that the ofdcers who executed the mortgage, and 
the directors, are among the beneficiaries of its provisions, calls for 
the closest scrutiny, but, in ray opinion, raises no conclusive presump- 
tion that there was an intent to hinder, delay, or defraud creditors. 
The law seldom imputes fraud in référence to a conveyance made 
under a statute which déclares "the question of fraudulent intent, in 
ail cases arising under this, or either of the last two preceding chap- 
ters, shall be deemed a question of fact and not of law." 

I apprehend, when a court says the law déclares a conveyance void 
for fraud, or imputes to it fraud, what is meant is that the law will 
not sanction a conveyance, against the claims of creditors, when ita 
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provisions are illégal or are net reconcilable with an honeat purpose, 
and then déclares it void upon its face because no eyidence could 
change its charaeter; as, in case of a deed made by a debtor for 
his own support or benefit, or for the benefit of those dépendent upon 
him for support, or without considération, and the like. Oliver v. 
Eaton, 1 Mich. 108; Bagg v. Jérôme, Id, 145. See, aiso, Brett v. 
Carter, 2 Low. 458; and Hughes v. Ccrry, 20 lowa, 899. 

The case of Bobinson v. Elliott, 22 Wail. 513, is muoh relied on by 
the plaintiff's attorneys, and if that case had arisen in this state, the 
décision would seem to oontrol this case on the question of the effect 
of leaving the mortgagor in possession of the property, and render 
the instrument void for fraud; but the chattel mortgage in that case 
was made in Indiana, and does not, therefore, control my judgment 
when passing upon a mortgage in Miohigan, governed by its laws as 
uniformly interpreted by its courts. It was also there determined 
that a mortgage which by its terms permits or contemplâtes the in- 
definite prolonging of the debt seeured by the mortgage, is void as 
against existing creditors. It is argued hère that, as the Miehigan 
suprême court has never passed upon that question, this court should 
follow the doctrine on that subject applied in Rohinson v. Elliott. 
That case was decided on its own facts, or on the provisions of the 
mortgage under discussion therein, and under a statute of Indiana 
that had not been expounded by the suprême court of the state; but 
hère is a mortgage with différent provisions, and, under the décisions 
of this state, ought not to be decided by the reasons and conclusions 
expressed by Mr. Justice Davis in Rohinson v. Elliott, upon either 
question ruled in that case. That was a suit in equity; this is an 
application to dissolve a writ of attachment by virtue of which the 
defendant's goods hâve been seized and are held on the charge that 
the défendant has disposed of its property with intent to defraud its 
creditors. Under this application to dissolve the attachment, the court 
has no power to décide anything more than whether this mortgage 
was made with a fraudulent intent, and discharge or sustain the seiz- 
ure that has been made. A court of equity could decree so as to 
protect, not alone the plaintiffs, but ail the creditors, including the 
directors who are indorsers, by a distribution of the proceedspro rata 
to ail the defendant's creditors. A court of equity will préserve légal 
righta, but it will not permit them to prevail to the exclusion of équi- 
table rights and considérations. If the plaintiffs had a judgment, and 
should file a bill in equity to restrain the mortgagee taking possession 
of, selling, and appropriating the property, because the ofScers and 
directors hâve made themselves beneficiaries under the mortgage, 
to the exclusion of other creditors, there are cases deciding that in 
such suit the oflScers and directors would not be permitted to take 
undue advantage of their position by securing themselves to the ex- 
clusion of other creditors; but, even then, the beneficiaries under the 
mortgage, not officers or stockholders, might be entitled to the bene- 
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fit of the mortgage as a security. Bradley v. Farwell, 1 Holmes, 433 ; 
Coons V, Tome, 9 Ped. Eep. 532; Gas-Ught Co. v. Terrell, L. R. 10 
Eq. 168. Among cases that hold somewhat différent views are Strat- 
ton V. Allen, 16 N. J. Eq. 233; Whitwell v. Warner, 20 Vt. 444 ; Rail- 
road Co. v. Claghorn, 1 Speers, Eq. (S. 0.) 561, 562. See Ang. & A. 
Corp. § 233; also Buell v. Biickingham, 16 lowa, 284, 291. 

But I am net called upon to décide, as in a court of equity, the ef- 
fect of the mortgage upon the distribution of the defendant's prop- 
erty, and the rights as between the gênerai creditors and the officers 
of the corporation as to the mortgaged property. The question before 
me is whether a créditer, who attaches property under a statute giv- 
ing to him the right, upon making and annexing to the writ an afïi- 
davit that the défendant therein has disposed, or is about to dispose 
of, his property with intent to hinder, delay, or defraud his creditors, 
and being required to show cause why the attachment should not be 
dissolved, can maintain the seizure without showing fraud in fact, or, 
at least, that the necessary resuit is fraud, shown by the produc- 
tion of the mortgage and which no évidence could change, in view of 
the statute making the question of fraudulent intent one of fact and 
not of law. 

The ultimate fact turns upon whether the directors, in directing the 
mortgage to be made to a person in trust to secure outside creditors, 
and at the same time indemnify themselves agaiust indorsements 
for the Company, under the circumstances and for the objects stated, 
must be held necessarily to hâve intended fraud. I cannot see that 
they did. It is not compétent in this proceeding to predicate con- 
structive fraud upon the mère fact that they availed themselves of 
their superior advantages to obtain indemnity against their indorse- 
ments. 

I call attention to La Belle Iron Works v. Hill, 22 Ped. Eep. 195, 
wherein Mr. Justice Miller, in a trial involving the validity of a writ 
of attachment under the statute of Missouri providing that theplain- 
tiff in any civil action may hâve an attachment "where the défend- 
ant has fraudulenily conveyed or assigned his property or effects'so 
as to hinder or delay his creditors," held that a deed of trust given 
by the défendants "did not hinder and delay creditors, within the 
meaning of the Missouri statute, unless it was made with a fraudulent 
intent, and that its exécution was no ground for an attachment un- 
less there was fraud in fact, and that fraud in law was not sufficient." 
He said to the jury : "If you believe that deed of trust to be an honest 
instrument, — if you believe it was made for an honest purpose, you 
will find for the défendants; but if you believe it to hâve been made 
for a dishonest purpose, you will find for the plaintiff." 

The deed of trust was made to secure the payment of debts, but 
provided that none of the property conveyed should be sold within 
two years. There was a contemporaneous agreement that the trus- 
tée should conduct the business of défendants in the firm name, and 
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only suoïj creditors as should sign the agreement were to sliare in 
prooeeds of the sales of the personal property, but ail were privileged 
to sign. One of the défendants testified that the deed was made with 
the hope that the personal property would sufHce for the payment of 
the firm debts, and they hoped to save the real estate. 

The attachment of the property in question is dissolved. The de- 
fendant has appeared and plead, which saves the suit in court for 
recovery at the proper time of the plaintiiïs' damages upon their 
claim. 



Prudential Absur. Co. v. ^tna Life Ins. Go. 

(Gvreuit Court, 1). OonnecUeut. April 14, 1885.) 

Life Inburance— RErasuRAKCE— Oral Promissory Kbpbesbntation. 

The failure of an insurance corapaay that procures reinsurance to comply 
with an oral promissory représentation in regard to ils future conduct, made 
without fraud or falsehood, befoie the policy was issued, and not alluded to 
therein, is not a valid défense against the iasurer's liability upon the policy. 

At Law. 

E. G. Henderson, for plaintiff. 

Charles J. Cole, for défendant. 

Shipman, J. This is a demurrer to the second défense in the de- 
fendant's answer to the plaintiff's complaint upon a policy of life in- 
surance. The facts admitted to be true, for the purposes of pleading, 
are as foUows: In the year 18.54, the National Loan Fund Life 
Assurance Society, which in the year 1839 had issued to Edward Law- 
son its policy of insurance upon his life for £3,000, applied to the de- 
fendant to reinsure $5,000 of said risk, which was still outstanding. 
On making said application, the society represented to the défendant, 
in order to induce it to issue a policy of reinsurance for said sum, 
that the risk was a good one, — a most excellent risk, — and they were 
willing rather to keep |10,000 at risk on the life than buy tùe policy ; 
and thereupon, upon ihe faith and crédit of the représentation that 
the society would keep $10,000 at risk on said life rather than buy 
the policy, the défendant issued to said society a policy of rein- 
surance on Lawson's life for the term of seven years. In the year 
1.861, on the expiration of this term, the society, the name of which 
had been changed to the International Life Assurance Society, de- 
sired to renew said policy for the term of life. The défendant re- 
quired a new médical examination of Lawson, so as to show his 
physical condition at that time, and, the same being furnished, upon 
the faith and crédit thereof and of the previous représentations made 
at the time of issuing the original reinsurance policy, the policy in 
suit was issued. 
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In the year 1866 the soeiety reinsured £500 of its said risk in 
the Eoyal Insurance Company of London, In the year 1869 the so- 
eiety oeased business and went into liquidation, and a liquidator 
thereof was duly appointed. On or about March 30, 1871, the Soci- 
ety reinsured the entire risk on Lawson's life. Lawson died in May, 
1879, having shortly before his death, and in tbe same year, surren- 
dered to the plaintiff, for £690, the policy issued to the International 
Society upon his life. The plaintiff allèges that on March 30, 1871, 
the officiai liquidator of the soeiety assigned to the plaintiff, for a val- 
uable considération, the defendant's policy on Lawson's life, now in 
suit. This is denied by the défendant. It is agreed that from March 
30, 187], until Lawson's death, the premiums on said policy were 
regularly paid to the défendant by the plaintiff. 

It is not denied that the représentations in regard to the character 
of the risk were true, nor is the willingness of the soeiety, at the time 
of making the application, to keep $10,000 at risk denied. An in- 
terprétation of the language of the soeiety, in regard to its willing- 
ness to keep the specified sura at risk, is that it was then willing or 
then wished to pursue that course. The défendant interprets the 
meaning to be that the soeiety represented that it would keep $10,000 
at risk rather than buy the policy. The non-performance of its rep- 
résentations is alleged to consist in the reinsurance of £500 in 1866, 
and a reinsurance of the whole risk in 1871, after it went into liqui- 
dation. 

Assuming that the construction which the défendant places upon 
the language of the original insurer is correct, and that it promised 
to keep the specified sum at risk, not only through the life of the pol- 
icy which the défendant issued in 1874, but during the life of ail sub- 
séquent policies which it might issue on Lawson's life, and that it 
promised that, upon going into liquidation, no reinsurance should be 
effected, the question arises, is the failure of the assured to comply 
with an oral promissory représentation in regard to its future con- 
duct, made without fraud or falsehood, before the policy was issued, 
and not alluded to therein, a valid défense against the insurer's lia- 
bility upon the policy? 

This subject bas been eonsidered recently by the suprême court in 
Insurance Go. v. Mowry, 96 U. S. 544, and by the suprême court of 
Massachusetts in Kimhall v. Mtna Ins. Co. 9 Allen, 540. The ex- 
tended discussion which was given in thèse cases to the subject of 
oral promises made without fraud, prier to the written contract, pre- 
cludes the necessity of any lengthy argument. 

The authorities generally notice the distinction between an untrue 
représentation of a material existing fact, which. makes the contract 
a nullity because the minds of the parties Hever met and there was 
no agreenient, and an oral promissory représentation made, without 
fraud, before the written contract, in regard to the intention, pur- 
pose, or future conduct of the promisor. The latter class of repre- 



440 FEDEBAL BEPOBTBB. 

sentations, uniess incorporated in the policy, are of no importance, 
"because the written instrument is tlie expression and the only évi- 
dence of the duties, obligations, and promises to be performed by eacli 
party while the insurance continues. To make the continuance or 
termination of a written contract, which has once taken efïect, dépend- 
ent on the performance or breach of an earlier oral agreement, would 
be to violate a fundamental rule of évidence." Kimball v. jEtna Ins. 
Co. 9 Allen, 640. Mr. Justice Gray, who delivered the opinion in 
this case, further says : 

"But an oral représentation as to a future fact, honestly made, can luive no 
effect; for if it is a mare statement of an expectation, subséquent disappoint- 
mënt will not prove that it was untrue; and if it is a promise tliat a certain 
staie of facts shall exist or continue during tlie term of the policy, it ouglit to 
be embodied in tlie written contract. " 

The insurer is at liberty to compel an observance of promises in 
regard to future conduot, by incorporating them into the written con- 
tract, if it regards a performance as important, but the promise, un- 
iess embodied in the contract, is not a part of it. Ail things to be 
done by one or the other during the continuance of the written agree- 
ment, upon the doing of which the life of the contract dépends, must 
appear in the agreement. Alston v. Mechanics' Ins. Go. é Hill, 329 ; 
Mayor of N. Y. v. Brooklyn Ins. Co. *43 N. Y. 467; Bryant v. Océan 
Ins. Go. 22 Pick. 200; Insurance Go. v. Mowry, 96 U. S. 544. 

The case of TraiU v. Baring, 10 Jur. (N. S.) 377, and 3 Bigelow, Ins. 
Cas. 233, is not inharmonious with the authorities that hâve been 
cited. The facts of that case as stated in the syllabus in Bigelow's 
Cases are as foUows: 

"Insurance company A., (having previously granted a policy of reinsurance 
to insurance corapany B,, on the life of L. I., for £3,000,) on the tenth of 
May, 1861, ofïered to insurance company C. £1,000 of the risk, stating that 
insurance company D. had agreed to undertake £1,000, and tliat they (com- 
pany A.) would retain £1,000. Company C. aceepted the proposai without 
the usual investigation or inquiries into the âge, health, or habits of the in- 
sured, as a partnership risk. ïhe policy granted by company C. was dated 
and the premium was paid on the eighteenth May, 1861. Company D., on 
the fifteenth May, 1861, came to a resolution not to, and they did not in fact, 
retain any portion of the risk, but this resolution and the course of action 
upon it was not eommunicated to company C. In 1862 the insured died of 
the heart disease. Held, that the policy granted by company C. was void and 
must be delivered up to be canceled." 

The gist of the case, as shown in the opinion of the vice chancellor 
and of the judges upon appeal, was that when the contract was per- 
feeted the représentation which had been made was not true, and 
that the change of intention which took place before the contract was 
entered into, should hâve been eommunicated to the other contract- 
ing party. The circumstances bring the case within the principle 
that an untrue représentation of a material, and then existing, inde- 
pendent or collatéral, fact, affecting the risk, vitiates the policy. 

I bave not thought it necessary to consider whether, upon a fair 
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construction of the représentations made in 1854, the policy in suit, 
-which was issued in 1861, was properly affected by them, or whether 
there was any breach of the promise. 
The demurrer is sustained. 



In re Tong Ah Chee. 

(District Court, D. Galifornia. November 14,1883.) 

Chinbse Immigration— Act of 1882. 

A Chiuese laborer, who left the United States after the act of May 6, 1882, 
■went into eiîect, and who deliberalely, and with full knowledge of the law, 
omitted to apply for his certificate, for the reason that he had no expectation 
or hope of ever returning to the United States, is not entitled to return. 

On Habeas Corpus. 

S. G. Hilborn, U. S. Atty., for the United States. 

Messrs. Van Duzer and Teare, for petitioner. 

HoPFMAN, J. The petitioner in this case claims the right to re- 
enter the United States on the ground that he was a résident of the 
United States at the date of the treaty, and is therefore protected by 
its second article. He admits that he is a Chinese laborer ; that he 
left the United States after the law of May 6, 1882, went into effect; 
and that he volnntarily omitted to procure the certiûcate in that law 
mentioned, for the reason that he had no expectation of returning to 
the United States. The third section of the act of May 6, 1882, is 
as follows : 

"That the two foregoing sections shall not apply to Chinese laborers who 
were in the United States on the seventeenth day of November, 1880, or who 
shall hâve come into the same before the expiration of ninety days next after 
the passage of this act, and who shall produoe to such master, before going 
on board such vessel, and shall produce to the colleetor of the port in the 
United States at which such vessel shall arrive, the évidence hereinafter in 
this act required of his being one of the laborers in this section mentioned. " 

Under this section it has recently beeu held by this court that the 
Chinese laborers referred to were those who were in the United States 
at the periods mentioned, and who might leave the United States 
after the act went into effect, but that the act conld not be construed 
to require the production of the certificate from those laborers who 
left the United States before the passage of the law or before it went 
into effect. It was eonsidered by the court that the second article of 
the treaty secured to Chinese laborers in the United States at the 
date of the treaty the right "to go and come of their own free will 
and accord," and that it could not hâve been the intention of con- 
gress to deprive them of this right by exacting from them as a condi- 
tion of its exercise the production of a certificate which it was impos- 
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sible for tbem to procure. But it was also considered that Chinese 
laborers leaving the United States after the law went into effect, and 
who might wish to avail themselves of the privilège of returning, se- 
cured to them by the second article of the treaty, might properly, and 
without a violation of the letter or spirit of the treaty, be required to 
procure the certificate, whicb the act directs shall be furnished to 
them without chg^ge, as a means of identification, and as furoishing 
the test, if not the only method, of preventing évasions of the law. 

In the case at bar the petitionèr deliberately, with full knowledge 
of the law, omitted to apply for his certificate, for the reason that he 
had no expectation or hope of ever returning to the United States. 
He bas tbus by bis own act of omission renounced the right secured to 
bim by tbe treaty, by neglecting to procure the évidence of that right 
whicb the law requires, and whicb it was entirely within bis power 
to obtain. I am tberefore of opinion that the application of tbe pe- 
titionèr sbould be denied. 



In re Treadwbll and others, Bankrupts. 

[District Court, D. Valifomia. May 16, 1883.) 

Bankbuptot — Compensation of Attornky op Assignée. 

As the attorney of the assignée appears to hâve saved to the estate $30,000, 
after protracted litigation, held, that $5,000 should be allowed as a fair and 
reasonable compensatioa for auch services as had been rendered and as should 
be required as incidental to the final olosing up of the estate. 

In Bankruptcy. 

Lloyd Baldwin, in proprîa persona. 

T. Z. Blakeman, for opposing creditors. 

HoFFMAN, J. Considering that by the efforts of tbe attorney for 
tbe assignée the sum of |30,000 was saved to the estate after a pro- 
tracted litigation in this court, and in the circuit court on appeal. 

2. That morethan b'alf tbe creditors bave expressly in writing as- 
sented to the allowance to the attorney of $5,500; that creditors to 
the amount of $99,175, wbo bave not signed the assent, were présent 
at the creditors' meeting, and offered no objection to tbe allowance, 
and dq not now object to the same, and tbe creditors who now except 
represent only one-eleventh of tbe total amount of unsecured debts, 
viz., $368,854.61. 

3. That the attorney for tbe objecting creditors proposed at the be- 
ginning of the litigation to compromise tbe same by paying $5,000 
in satisfaction of the claim of $30,000, whicb offer was deelined by 
the claimants, and that by tbe final decree of the court tbe wbole 
claim bas besn rejected. 

4. That the claim, if allowed, would bave absorbed tbe wbole as- 
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sets of the estate then remaining undisturbed in the hands of the as- 
signée ; and that the services of the attorney in resisting and finally 
defeating the claim were rendered with no certain assurance of com- 
pensation; and that such compensation was practically contingent 
on the resuit of the suit. 

5. That the claim of Amos Eanke against the estate for $27,000 
was defeated af ter argument and reargument ou demurrer; and that 
other claims were presented, in opposing which the services of the 
attorney in opposition to them were necessary and were rendered. 

6. ïhat numerons attendances in court, consultations with the as- 
signée, communications, oral and in writing, with creditors occurred, 
which must necessarily hâve occupied a considérable portion of the 
attorney's time, and for which he is entitled to compensation. 

In view of the foregoing, I allowthe sum of $5,000 as being in my 
judgment a fair and reasonable compensation for the services of the 
attorney rendered since March, 1881. I bave reduced bis claim by 
$250 on the grounds (1) that the fées claimed for preparing the pé- 
tition, orders, etc., for a sale of remaining assets of the estate, amount- 
ing to' $364, is in my opinion excessive; (2) that I am doubtful 
whether the assignée can charge against the estate any sum for fées 
paid to his attorney for drawing a bond which by order of the court 
he was required to give. 

It is understood that the sum hereby allowed includes compensa- 
tion for services, if any, which may hereaftér be rendered by the at- 
torney incidental to the final closing up of the estate. 



Watson V. Cincinnati, I., St. L. & C. Ey. Co. 

(Circuit Court, D. Indiana. March 30, 1885.) 

Patents fok Inventions— Grain- Cab Dooes — Patents Nos. 203,226. 78,188— 
Infkingkmeht. 

Patent No. 203,226, granted to Chauncey R. Watson, on April 30, 1878, for 
an improvement in grain-car doora, construed and compared with patent No. 
78,188, issued May 26, 1868, to Martin M. Orooker; and /i«W, that défendant! 
were not guilty of infringement. 

In Equity. 

G. P. Jacobs, for complainant. 

Geo. Paysan, for défendant* 

Woods, J. This action is brought against the défendant company 
for the infringement of letters patent No. 203,226, granted to com- 
plainant for an improvement in grain-car doors, bearing date the thir- 
tieth day of April, 1878. The bill allèges that the complainant's inven- 
tion consists in the combination in an ordinary freight car of the solid 
sliding outside door, and an inner flexible door, called a grain-door, 
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•which is adapted to elide up overhead, when not needed for use, on 
rods or other équivalents ; this grain-door being of a height to fill not 
ail, but onlyabout half the door-way opening. The answer of the de- 
fendant dénies the value and novelty of Watson's invention; dénies 
infringement, and allèges that the grain-car doors used by the défend- 
ant, as charged in the bill, were made under and in conformity with 
letters patent No. 78,188, issued May 26, 1868, to Martin M. Crooker. 
In further exhibition of the prier art, référence is made to other pat- 
ents, including No. 118,514, issued August 29, 1871, to Horace L. 
Clark. General replication. 

It is admitted by stipulation between the parties "that before the 
commencement of this suit the défendant hauled over its Une of 
road, in the gtate of Indiana, freight cars belonging to the Chicago, 
Eock Island & Pacific Eailway Company, having a solid outside door, 
like an ordinary freight car, and an inner flexible sliding grain-door, 
of less height than the opening in the side of the car, the grain-door 
sliding in grooves, like the grooves shown in the patent of Martin M. 
Crooker, of May 26, 1868, and the slats composing the door being at- 
tached to each other by being strung upon wires passing through the 
slats. " 

The complainant's claim, as contained in his letters patent, is of 
the following ténor: 

"The combination with a car of an inside flexible oryielding sliding grain- 
door, having Staples, c, and the vertical and horizontal bent guiding-rods, C, 
extending from the iioor of the car upwardly and under the roof of the car, 
as herein shown and described, whereby said door, when not in use, can be 
carried up on the horizontal portions of said guiding-rods outof the way, sub- 
stantially as specitied." 

His spécification contains the following statements : 

"This Invention relates to improvements in the class of grain-doors for 
cars; and the invention consists in the combination with a car of an inside 
vertically-sliding flexible or yielding door and guiding-rods, whereby the door, 
when not in use, may be carried up and placed on the horizontal portion of 
said guiding-rods, so as to be out of the way, ail as substantially heieinafter 
described. lîeferring to the accompanying drawings, A represents the body 
of a car, having guiding-rods, C, at either side of the door-way, fastened at 
their lower ends in the floor of the car, which rods extend upwardly and par- 
allel with the inner frame of the car, to within a short distance of its top, 
where they are curved and suitably braced to the central roof-timber, B. D 
represents the grain-door, donstructed of longitudinal sectional pièces, c? i, d -, 
d *, hiiiged together, as shown at e, e. ïhe upper and lower sections thereof , 
d^ and d^, are provided with staples, c, e, which encompass the guiding-rods," 
C, and serve to direct the movement of the doors when it is desired to place 
them out of the way at the top of the car. • The guiding-rods at their lower 
ends may be provided with screw-threads, which work into métal plates pro- 
vided with female threads, which latter, when afflxed to the floor of the car, 
serve to hold the rods flrmly thereto, and in proper position to admit of the 
desired movement of the grain-doors. The grain-doors, when at the top of 
the car, may be securely held there out of the way by a hook, /, locking into 
a staple on the upper section otd''^. 

"The great desideratum to be obtained in the use of a grain-door is that. 
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while it may serve its proper purpose when the car is loadedwith grain, it 
may with facility be moved out of the wny when the car is etiipty or loaded 
with otlier freight, without being detached from the car, whereby its loss or 
injury is rendered improbable; and it is always in such position that its use 
as a grain-door may be resorted to whenever needed. ïhe bottom section, 
dl*, of the door may be shod with an iron plate, to prevent injury thereto when 
being raised to allow of the egress of the grain. 

"I am aware that a car-door of similar construction, sliding in grooved 
ways, is old, and such I do not désire to claim, broadly, as my invention. 
Said door, however, constitutes an outside or closing car-door proper, and the 
car could not be loaded or used for bulk grain, uniess the grain is put in from 
the roof of the car, as the door completely closes the door-way or opening. 
Furthermore, said door is obviously objectionable for other reasons, viz: the 
grain will lodge or get in the grooved ways in which the door slides, binding 
or locking it so as to prevent its being raised; and aiso, being an outside 
door, the grain pressing against it would force or bulge the door outward, 
producing a similar efÊectas the graui lodging in tlie grooved ways; whereas 
my door, being an inside door, and reaching the top of the door-way or open- 
ing, admits an open space at tlie top for ioading in the grain, with an ordi- 
nary outside door, to be looked or otherwise secured after the car is loaded. 
By also employing guiding-rods for the door to slide upon, and being an 
inside door, the defects incident to the grooved ways and an outside door be- 
fore referred to, are entirely obviated. " 

The record shows that the complainant's application for a patent 
was rejected, and after amendment was again rejected by the ex- 
aminer, because it did not présent patentable novelty over Crooker'a 
patent, granted 10 years before; but on appeal the examiner in chief 
reversed this décision, saj'ing: 

"The invention in this case is small, and the claim is correspondingly lim- 
ited. It consists of a combination of varions instrumentalities not found in 
either of the références. Applicant's car, as a whole, is adapted, by convert- 
ibility, to uses not compatible with the cases cited, without injury. In this 
case, the flexible door is applied in addition to the usual slide-doors ; and, where 
coarse freight is to be earried, the flexible shutters are secured in place at the 
top under tlie roof of the car." 

Counsel for complainant, as understood by the court, in both his oral 
and printed argument, admits or concèdes that the sliding door, de- 
scribed in his patent, does not differ essentially from the sliding door 
described by Crooker, but insista that the patent consists in the com- 
bination in an ordinary freight car of the solid sliding outside door 
and an inner flexible door. In his brief he says that "until the date 
of Watson's invention nobûdj»^ conceived the idea of combining in the 
same freight car a flexible grain-door with a solid outside door." I 
do not think this a proper construction, nor, if it were, that the patent 
could stand upon it. There is nothing in either spécification or claim 
concerning "ordinary freight cars," nor solid sliding outside doors, 
and in the claim nothing about outside doors at ail, uniess inferred 
from the description given of an inside door. If, however, such an 
inference is permissible, and the patent must or may be construed to 
consist in such a combination of inside and outside doors, as is as- 
serted, it cannot be upheld, because it does not involve invention, bat 



4:46 FEDEEAL KEPOBÏBB. 

consists in ai mère aggregation of parts, each to perform its separate 
and independent function, substantially in the same manner as be- 
fore combination with the other, and without oontributing to a new 
and combined resuit. The outside door certainly remains unaffected 
in construction and in use; and the inner door is the same as the 
Crooker door, with a few slafcs left off, or taken off, by design, or by ac- 
cident; and whether done in one way or the other, the change cannot 
reasonably be called invention, unless the distinction between mère 
mechanical skill and inventive genius is to be disregarded. 

Flexible and rigid doors, outside and inside doors, were ail known; 
and rigid doors, outside and inside, had been used in combination, 
the inside door being made to fill only part of the opening in order 
to facilitate the loading of grain ; and yet it is now insisted that the 
mère substitution, in this known combination, of the flexible sliding 
inside door, in itself not new, constituted invention. If that is the 
meaning of the décision of the examiner in chief, with due respect, I 
am constrained to dissent. If it be conceded that the complainant's 
"car, as a whole, is adapted by convertibility to uses not compatible 
with the cases cited without injury," the adaptation, so far asit con- 
sists in the combination of the inside and outside doors, of whatever 
form of construction, was either not new, or, if new in respect to the 
use of the flexible door, did not involve invention. It is not true, 
however, that this convertibility to différent uses is confined to the 
complainant's car. The Crooker car, in a measure, manifestly bas 
the same capability, whether it has ever been so used or not. In the 
first place the Crooker door, as described in his spécifications, and as 
shown in the model, is constructed and moved in grooves on the in- 
side of the car, and therefore may be used with an outside door. It 
is not liable, under pressure of the grain, to bulge outward, as sug- 
gested in complainant's spécification; and it is évident that one of 
thèse doors (although filling the entire opening) might be used as an 
inside grain-door upon any car, the grain being loaded from the oppo- 
site side, over another door filling only part of the opening; and, with 
the grooves extended from one side to the other of the car, the single 
door could be shifted as convenience of loading and unloading should 
require. And if the Crooker door, at fuU height, can be so used upon 
either side of a car, and to that extent accomplish the same kind of 
résulta and advantages to a degree which are effeeted by the use of 
complainant's contrivance, it is plain that without invention it may 
be separated in the middle, and one pièce used upon one side of the 
car and the other upon the other side. It is conceded, and whether 
conceded or not it is certainly true, that the Crooker door, made as 
described in his patent, may be used as an inside door, at the same 
time with, or in combination with, the ordinary outside door. The 
suggestion embraces nothing patentable, -and, this much done, it is 
an easy process of reasoning — and reasoning is not invention — to 
extend the grooves continuously from side to side of the car, divide the 
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slatted door into two, and hâve the car used by the défendant, which 
is claimed to be an infringement. With tbe Grooker and Clark pat- 
ents in view, and with a knowledge of the difficultiea to be overcome, 
it is a plain process of reasoning, involving but moderate meehan- 
ical skill, to devise the defendant's car; and unless the complainant's 
combination embraces something more, it was not patentable. 

Indeed, it seems to me too clear almost for discussion that if the 
complainant's patent can be upheld upon any construction whatever, 
it must be restricted to the particular déviées deseribed, combined in 
the mannerstated in bis spécification; and, so restricted, even though 
it be deemed to embrace the outside as well as inside door in the com- 
bination, it hasnot been infringed, because the inside door s îjsed by 
the défendant are held and moved in grooves, without the présence 
or aid of the rods and staples which are deseribed as a part of the 
complainant's device, and expressly embodied in bis claim. It may 
be that there is no essential différence, mechanically, between the 
grooves and the rods and staples; but, if so, the complainant is es- 
topped from saying it, because he bas expressly claimed one and dis- 
claimed the other; and this alone is a sufficient ground to rest the 
décision of the case upon. By the terms of bis spécification and claim 
he bas made the rods and staples a part of his combination, and bas 
expressly disavowed the use of grooves as an équivalent, and conse- 
quently may not now, whatever otherwise might hâve been his right, 
insist that the grooves are an équivalent of the rods, or that the rods 
and staples are not essential to his combination. This being so, the 
défendants bave not used the entire combination, and consequently 
hâve not infringed. 

Bill dismissed. 



EOEMER V. NeUMANN. 
(Œreuit Court, S. D. New York. March 29, 1885.) 

Patents for Inventions — Violation of Injtjnction — Suit for Infrinobment. 

Where a défendent bas infringed a patent atterthegrantingof aainjunction 

in a suit by the patentée, the fact that the patentée might, if he chose, proceed 

against him for contempt in violating the injunction awarded in the former 

suit, will not affect his right to sue for such infringement. 

In Equity. 

Briesen é Steele, for complainants. 

Betts, Atterbury é Betts, for défendant. 

Wallace, J. The infringement of complainant's patent bythe de- 
fendants, since the interlocutory decree in the suit between the same 
parties in the district of New Jersey,' créâtes a new cause of action 

1 19 FED. Rep. 98. 
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in favor of complainant, and he can proceed at law or in equîty to 
enforce it. His right to do this is not impaired by the circumstance 
that he can also, if he chooses, proceed against défendants for con- 
tempt in violating the injunction awarded him by the deeree in the 
former suit. The plea of another suit pending is bad. 



The Nereus.* 

The Jamaica.* 

Nassau Ferry Co. v. The Neeeus, etc.* 

Metropolitan S. S. Co. v. The Jamaioa, etc.' 

{District Court, 8. D. New York. March 5, 1885.) 

1 CoLiiisroN — SiMCLTANBOus Whistles — Answeb — Inspectob's RniiEa — De- 

PAKTDRBS. 

Steamers must be held to the same care and skill ia the use of their whistles 
as in the use of the helm or engine. In the night-time, when the puffa of steam 
that accompany steam- whistles cannot be seea so as to correct any imperfec- 
tions in the hearing of simultaneous signala, pilots hâve no right to rely upon 
simultaneous signais as an "answer" toeach otlierundertheinspector'srules. 
They are not an équivalent to an " answer," because attended by uncertainties 
in hearing, to which an "answer" is not subject. Departures from the rules 
are at the risk of those who adopt them. 

2. Same — CROSsraa Courses — Confusioît of Signais — Case Statbd. 

As the steamer N. was coming down the East river, shortly af ter dark, the 
ferry-boat J., about 400 yards ahead of her, left her slip, in a strong flood-tide, 
to cross from Brooklyn to Houston street, New York, and gave the N. a signal 
of two whistles in order to go ahead of the N. The N., at about the same in- 
stant, gave one whistle to the J., meaning that the J. should go astern. The 
court found that one blast from each boat was drowned by the other's whislle, 
Bo that the J. did not hear the N.'s one whistle at ail; and the N. heard only 
the J.'s last blast about a second after her own, and treated it as an assent to 
her one whistle to go astern. The N., a few seconds after, gave a signal of two 
whistles to some other boats muoh further down river, which the J. interpreted 
as an assent to her own previous signal of two whistles, and went ahead. A col- 
lision ensued. Held, that the collision was due to the confusion and misunder- 
Btanding of signais; and, specially, to the N.'s last two whistles which induced 
the J. to go ahead ; that the N.'s pilot knew, or ought to hâve perceived, that 
the J. 's one whistle, heard by him about a second only after the N. 's one whistle, 
came too quick to be a possible answer to his own whistle, but must hâve heen a 
contemporaneous, original signal from the J. ; that the liability of simultaneous 
signais in the night-time to be imperfectly heard made it incumbent on the N.'a 
pilot to repeat his signal, and to "answer" the known original signal of the J., 
as required by the inapector's rules, and also bound him totake spécial caution 
not to mislead Ihe J. , as lie did, by giving, unnecessarily, the two whistles to 
the other distant boats, at the moment when an answer to the J. was due ; and 
that the N. was answerable for thèse faults in the use of her whistles. 

3. RULB 20 — KBEPIKG O0T OP THE WaY — BUBDEN NOT SHIFTBD BV AsSENTLNG 

WhcStlks— Dangerous Maneuvehs. 
Two whistles given in reply to a signal of two whistles from a steamer bound 

iReported by R. D. & Edward Benedlct, Esqs., of the New York bar. 
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to keep ont of the way, mean only assent to the latter's course, at her own risk, 
and an agreeraent to do nothing to thwart her. It does not relie sre the latter 
of her statutory duty to keep eut of the way. But when collision becomes 
imminent, both are bound to do ail they can to avoid it, whether ihe previoua 
signais were of two whistles or one. If imminent risk of collision is involved 
in the maneuver assented to, and the maneuver was unnecessary, both are re- 
sponsiWe for agreeing upon a hazardous attempt. 

4. SaME— MlSJCD&MENT OF DISTANCE. 

The J. being by rule 20 bound to keep ont of the way, and being safe at her 
slip, hdd that, considering the nearness of the N., it was rash aud unjustifiabla 
in the J. to leave her slip and attempt to cross the N.'s bows, even on apparently 
assenting signais, beoause thereby a collision could not be avoided, except by 
the N.'s immediately stopping and backing, a concession not implied by as- 
senting signais, and one so unusual and extraordinary in a large steamer hav- 
ing the right of way that the J. had no right to exact or to expect it ; tUat the 
J. was liable for attempting this maneuver unnecessarily, and in violation of 
her duty to go to the right; that the attempt was based on a great misjudg- 
ment as to the distance of the N. , for whicli the J. was also lesponsible. 
6. Samb — Immatkrial Faults — Subséquent Cokrbction — Bukden of Proop. 

The rule that préviens faults, not directly involving risk of collision, will not 
be deemed proximate or material if, notwithstanding such faults, theie was 
ample time and opportunity lo avoid the collision by the use of ordinary skill 
and judgment, has no application to situations aXmoiXin extremis, or wilhin the 
limits of an excusable error of judgment. The burden of proof is npori the ves- 
sel that seeks to exempt herself from the conséquences of a previous fault, to 
show timely notice to correct it and ample means of doing so by the use of or- 
dinary judgment and skill. The N. not having proved such means at the tima 
of her subséquent one whistle to the J., held, that both steamers were in fault, 
and the damages were divided. 

In Admiralty. Collision. 

The above oross-libels were filed by the respective owners of the 
steam-ship Nereus and the ferry-boat Jamaica, to recover their dam- 
ages arising out of a collision between thèse boats in the East river, 
about opposite North Second street, Williamsburg, at about half past 
eight o'clock, on the evening of June 6, 1883. The ferry-boat waa 
crossing from Grand street, Williamsburg, to Houston street, New 
York, nearly directly opposite. Bhe was not quite half-way across 
the river, and was still heading slightly up stream, when she was struck 
by the stem of the Nereus on the axis of the shaft of her starboard 
wheel-house, and her machinery immediately stopped, broken, and 
twisted, causing large damages, for which $10,250 is claimed. The 
stem of the Nereus was twisted by the blow to starboard, and her al- 
leged damages amount to upwards of $5,000. At the time of the 
collision the tide was strong flood; the evening mild, a little hazy, but 
otherwise clear; the wind light, from the south-west, and it was not 
yet quite dark. 

The Nereus was a wooden-built right-handed propeller of 1,167 
tons, 228 feet long, and 40 feet deep, bound from Boston to New York 
by way of Long Island sound. In coming down the river, she passed 
a short distance to the eastward of the Tenth-atreet buoy, and thence, 
upon her usual course under a wheel slightly ported, she headed a 
little towards the New York shore, being a little upon the Brooklyn 
side of the middle of the river. Sh )rtly before the Jamaica left her 
slip, the ferry-boat George Law left the slip adjoining to go to Grand 
v.23F,no.9— 29 
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street, New York. She drifted up the river somewbat with the strong 
flood-tide, and crossed the course of the Nereus at the estimated dis- 
tance of 150 to 200 yards below her. A few seconds afterwards the 
pilot of the Nereus, seeing the Jamaica moving out of her slip, gave 
lier one whistle, indicating that she should go astern of him. Ac- 
cording to the testimony of the Nereus, one blast of the whistle of the 
Jamaica waa heard in reply, and only one. But the testimony of 
several witnesses from the Jamaica shows that the signal given by 
the Jamaica was a signal of two blasts, and that no whistle at ail 
was previously heard from the Nereus. Directly afterwards the Ne- 
reus gave a signal of two blasts of her whistle designed for the ferry- 
boat Commodore, the eompanion of the George Law, whieh had left 
the Grand-street ferry, New York, and was then about half a mile 
below coming up the river on the New York side. Thèse two whistles 
were understood by the Jamaica as an assent to her own previous 
signal of two whistles given to the Nereus. As the Jamaica went 
out of her slip, the strong flood-tide swept her bows as usual up the 
river. She started with engines at full speed, and with a wheel hard 
a-starboard, as usual at that time of tide, so as to counteract as 
quickly as possible the upward sweep caused by the tide. According 
to the testimony for the Nereus, when the Jamaica was about 150 or 
175 feet above the Grand-street pier, and about 150 feet out from the 
end of it, and when her bows were pointing directly for the Nereus, 
the latter again gave one blast of her whistle, to which the Jamaica 
immediately replied with two blasts, and kept on at full speed, under 
a hard a-starboard helm as before. The Nereus, upon signaling the 
George Law, had slowed her engine and continued under a slow bell 
until the contrary signais above stated, when her engines were stopped. 
A few seconds afterwards the Jamaica gave several short blasts of 
her whistle as a danger signal; whereupon the Nereus reversed, full 
speed, as soon as possible, and her engine was backing at the collis- 
ion. Her own witnesses testify that at the time of the collision she 
was going baekward by land, so that the street lights of North Sec- 
ond street, which had before been passed and closed in, again opened 
before the collision, as the Nereus receded backwards. Whether this 
was, in fact, before the collision, or after, is doubtful. The flood-tide 
was then running at the rate of about three or three and a half knots. 
It is not claimed that the Nereus had any baekward motion through 
the water. 

On the part of the Jamaica it was contended that the Nereus at 
the time of the collision was still going forward by land, and struck 
the Jamaica with great force ; that her port wheel thwarted the effort 
of the Jamaica tokeep out of the way; that the exchange of contrary 
signais took place when the Jamaica had nearly reached the line of 
the course of the Nereus; that the two whistles given, by the Nereus 
directly after the two whistles of the Jamaica, on starting from the 
slip, justified the pilot of the Jamaica in his belief that they were de- 
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eigned as a reply to the previous two whîstles of the Jamaîca, and 
bound the Nereus to aot accordingly; and that had the Nereus there- 
upon either not ported or reversed in time, as she might easily hâve 
done, the collision would not hâve happened. 

Wm. G. Ghoate, for the Jamaica. 

R. D. Benedict, for the Nereus. 

BaowN, J. The direct cause of this collision was, doubtless, th>) 
confusion and misunderstanding of whistles, Taking ail the évidence 
together, I bave no doubt that tlie pilot of the Nereus gave one whistle 
only to the Jamaica when she started from her slip, and heard one, 
and only one, blast in supposed reply ; thereby understanding that the 
Jamaica would go to the right and astern of him. Neitbex hâve I any 
doubt that this signal of one blast from the Nereus was not heard on 
the Jamaica ; nor that the Jamaica, on starting, did give two blasts of 
her whistle, indicating that she would pass ahead and not astern, and 
that she almost immediately afterwards heard two whistles from the 
Nereus apparently in reply, which she had a right to understand as an 
assent and agreement to this mode of paasing each other. Thus the 
whistles, as heard by each, and supposed to be in reply, were in fact 
directly contrary to those actually given and intended by each for the 
other; and this mistake, as I bave said, was evidently the principal 
cause of the collision. That this mistake actually occurred on both 
sides does not rest upon the naked statements of the witnesses as to 
the whistles given and heard. The navigation of each vessel at the 
time was clearly in accordance with the signais as heard from the 
other ; while, on the other hand, it is not crédible that either vessel 
would bave maneuvered in the way she did, had the signais of the 
other been heard and understood as given and intended. 

As this mistake in the whistles led to the collision, it is necessary 
to inquire by whose fault the mistake arose. If it arose tbrough any 
négligence of the pilot of either in attending to the whistles of the 
other, or in managing his own whistles, such négligence would be 
neeessarily held a fault. In a crowded harbor like this the use of 
signais is indispensable. They constitute a language by which nav- 
igation is controUed. They are one of the chief means adopted in 
order to avoid collisions. Neeessarily, they control and supersede, in 
some degree, the gênerai rules applicable in the absence of signais ; 
and, considering what is at stake in life and property, it is manifest 
that due care, attention, and skill are as necessary in tbe use of sig- 
nais as in the use of the helm, engine, or sails; and any négligence as 
to the former is as perlions and as blâmable as négligence in regard to 
the latter. Tbe Jamaica had no lookout forward, but her pilot in tbe 
pilot-house above had the Nereus in full view from the start. He 
was giving attention to her, and heard her two whistles directly after 
his own ; so that there is no reason for supposing that the single 
whistle of the Nereus, which was given after be started, was not heard 
in conséquence of any want of a lookout forward, or of any inatten- 
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tion on his part. On the Nereus there was a proper lookout, both 
forward and in the pilot-house, and yet only one blast of the Jamaica's 
whistle was heard, although two were given. The failure of each to 
hear one of the blasts of the other was doubtless the resuit of a sin- 
gle cause, ail the requisite conditions of which hère existed, aad which 
may be explained as follows : 

The Nereus was at that time probably about opposite North Fourth 
street, or between that and North Fifth street, and froni 1,000 to 1,200 
feet distant from the Jamaica. Sound will traverse this distance in a 
second or a little over. The ordinary signal blasts are about a second 
long; and where more than one is given, they are separated by about 
a second's interval. Each pilot testifies that his own ârst signal to the 
other was given as the Jamaica was just leaving her slip; the Jamai- 
ca's being given when her oolored lights were just outside the rack. 
If the Jamaica's signal of two whistles was given one second before 
the signal of the Nereus, the Jamaica's first blast would reach the 
Nereus at the same moment with the one blast of the Nereus, and 
would therefore be drowned by it so as not to be heard. In the same 
way the single blast of the Nereus would reach the Jamaica so as to be 
exactly contemporaneous with the second blast of the latter, and there- 
fore not heard at ail on board the Jamaica; while the second blast of 
the Jamaica would reach the Nereus one second after her own single 
blast, and accord with the testimony of the Nereus that only one blast 
from the Jamaica was heard in reply. The two whistles immediately 
afterwards given by the Nereus, but designed for the Commodore and a 
tow half a mile down the river, would naturally be understood as a re- 
ply of the Nereus assenting to the Jamaica's signal of two whistles. I 
think the weight of évidence is that it was so near dark that puffs of 
steam accompanying the whistles could not be seen, and were not seen 
by either vessel. It seems impossible, therefore, to ascribe the mistake 
as to the signais heard to any négligence or inattention in the pilots. 
If this account of the failure to hear the whistles as given be correct, 
and no other bas been suggested as possible, it necessarily follows 
that the second blast of the Jamaica's first signal must hâve been 
heard on the Nereus only about a second after her own single whistle. 
This was too soon to hâve been a possible reply to the signal of the 
Nereus, at the distance the two vessels were then apart. ïbe time 
necessary to give signais and obtain a reply must hâve been perfectly 
familiar to the pilot of the Nereus, as a practical fact of constant ob- 
servation ; and it ought, therefore, to bave been observed and noted 
by the pilot of the Nereus that the Jamaica's whistle could not pos- 
sibly hâve been given in reply to his own; and if not given in reply 
to his own whistle, he had no right to accept it, or to act upon it as 
a reply. 

It is immaterial, however, whether the explanation above given of 
the failure of each to hear the other 's signal as actually given, be 
Btrictly correct or not. The évidence leaves no reasonable doubt of 
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the fact that one blast from eaeh was drowned, so as to prevent tlie 
hearing of it by the other pilot, by his own whistle. Neither signal 
was, therefore, a reply to the other. Each was an indépendant signal 
given to the other; and in that sensé they must be treated as contem- 
poraneous signais. The two blasts from the Jamaica, given in the 
ordinary way, were so near together that the first blast being drowned 
by the single blast of the Nereus, her pilot, as I bave said, must hâve 
known, or ought to bave known, that the second blast, that came im- 
mediately after, could not possibly be an answer to the signal of the 
Nerens, but must bave been an original, contemporaneous whistle of 
the Jamaica. The most simple illustration, such as two taps a second 
apart, will show even to one unfamiliar with such observations that a 
second whistle, so soon after the first, could not possibly bave come as 
an answer to the first, a fifth of a mile distant. The fact, which the 
pilot of the Nereus must therefore be taken to bave known, that the 
Jamaica's whistle was an indépendant signal, contemporaneous with 
his own, ought to bave suggested to him, in the night-time, when no 
puffs of steam conld be seen, that his own whistle might not bave been 
heard at ail, and that the Jamaica's signal might hâve been imper- 
fectly heard by him. Ordinary prudence, therefore, required him to 
repeat his signal, and also carefully to avoid giving any différent 
whistles to other beats at the same time that might mislead the Ja- 
maica. Eule 2 of tbe inspectors' régulations expressly requires that 
steamers approaching, like thèse, in an oblique direction "shall pass 
to the right, and that the signais by whistle shall be given and an- 
swered promptly." Eule 6 requires, in gênerai, an "answer" to ail 
signais to each other, whether passing to starboard or port. See The 
B. B. Saunders, 19 Fed. Eep. 118. The pilot of the Nereus did not 
answer at ail to the blast that be heard from the Jamaica ; but at the 
time when such an answer naturally would and should hâve been 
given, be gave a signal of two whistles to other beats a considérable 
distance below. There was danger from the Jamaica, which wae 
coming oat of her slip and close at hand, unless an understanding 
with her were bad at once; there was no présent danger from tbe 
beats so far below, and no urgency for immédiate signais to them. 
In this situation the Nereus was in fault for not answering the known 
original signal from the Jamaica, and for not repeating her former 
signal; and still more for giving the signal of two whistles designed 
for other boats, just at a time when an answer to the Jamaica's sig- 
nal was due. Thèse two whistles were calculated to mislead the Ja- 
maica. They did mislead her, and induced her to go ahead, and 
thus brougbt about the collision. Tbe pilot of the Jamaica, on the 
other hand, bad no knowledge or notice of any préviens whistle of the 
Nereus; he was therefore fully justified in treating her two whistles, 
coming immediately after his own, as intended to be a reply and an 
assent to his own signal of two whistles, authorizing him to go ahead. 
It is urged, however, that contemporaneous whistles in the crowded 
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navigation of tliis harbor are of common occurreuce; that tliey are 
conatantly acted upon and treated as a compliance with the inspectors' 
régulations, requiring an "answer;" and that it is not necessary that 
the answer be given afterwards, but only that the two steamers shall 
agrée upon the same signal. There was no évidence before me as to 
the actual praotice of pilots on this subject. Doubtless, however, if 
the two vessels do really agrée upon the same signal, and each un- 
derstands and knows the agreement, the object of the rulo is aceom- 
plished, and no harm could arise from the want of a literal observance 
of it by a strictly answering signal. In the day-time pilots watch the 
vessels they are signaling. By the accompanying puffs of steam, they 
see the whistles as well as hear them. They rely upon sight, also, to 
identify the whistle heard with the vessel that gives it. In the case 
of contemporaneous whistles they perceive and know, by means of 
sight, the whole signal given, whether f ully heard or not. Thus sight, 
in the day-time, may possibly be relied on to correct with certainty 
any imperfections of hearing. But in the night-time there are no 
such means of correcting any imperfect hearing of contemporaneous 
whistles. When known to be contemporaneous, the liability of mis- 
understanding in the night-time, through imperfect hearing, is mani- 
fest. The object of the inspectors' régulations is to giveeach steamer 
knowledge — i. e., a certain knowledge — of the intended movements of 
the other. To allow contemporaneous whistles in tlie night-time to 
stand as "answers" to each other, when the signais under such circum- 
stances are neceasarily liable to be whoUy or partly drowned by each 
other, and therefore imperfectly heard, would be to sanction a depart- 
ure from the rules requiring answering signais that would defeat their 
very object. The undoubted rule of law is that every departure from 
the literal observance of prescribed régulations is at the risk of the 
vessel adopting it. She must show affirmatively that her departure 
from the rule could hâve made no différence in the resuit. In the 
qase of The Pennsylvnnia, 19" Wall. 125, 135, it is said : "The bark had 
no right to substitute any équivalent for the signal required by the 
navigation rules. In the case of The Emperor, [Holt, Eule Eoad 38,] 
it was said, 'It is not advisable to allow thèse important régulations 
to be satisfied by anything less than a close and literal adhérence to 
what they prescribe.'" Had an answer been given by the Nereus as 
required, this collision would not hâve happened. Her previous con- 
temporaneous whistle was not an équivalent, or a lawful substitute, 
for an "answer," in the night-time, as the circumstances of this case 
forcibly demonstrate. To sanction such a departure as a substantial 
compliance with the rule would be as contrary to légal authority as 
it would be Rangerons in practice. 

2, The Jamaica, having heard the two whistles by the Nereus as 
an apparent assent to her own, with no notice of any previous dis- 
senting signal, is entitled to whatever benefit, as a défense, such as- 
senting signal could give her; but it is not, in my judgment, sufficient 
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to justify her navigation. At the time she came out from her slip, 
the Nereus, as the weight of évidence shows, was not above 1,200 feet 
distant, or about ofif North Fourth street; or possibly a little ab. ve. 
The witnesses for the Nereus make her much nearer. In the strong 
flood-tide, the Jamaica would necessarily run up to North Second 
street, or at least half way up to the Nereus, before she covild cross her 
course. The Jamaica, having the Nereus upon her own starboxrd 
hand, was bound to keep out of the way; and ail she had to do to 
eiïect that was either to remain in her slip a half minute longer, or, 
if she started out, to go to the right, as required by the inspectors' 
régulations. By either course ail danger would hâve been avoided. 

The Jamaica's proposai to cross ahead of the Nereus in so short a 
space as was available to her was, therefore, clearly rash and hazard- 
ous. It was courting danger by running needlessly directly intc it. 
Had the pilot of the Jamaica realized how near the Nereus was, his 
starting out of the slip and proposing to run ahead of her, without 
the slightest necessity or occasion for doing so, must hâve been judged 
unjustifiable and foolhardy in the extrême. His proposai to do so, 
by the two whistles given, was, however, based upon a wide miscal- 
culation as to the distance of the Nereus at that time. He testifies 
that he judged her to be opposite North Eighth or North Ninth street, 
or nearly twice the distance she aetually was. He is responsible for 
so great an error in judgment. The Nereus was in fact so near that 
any attempt to pass her bows in that manner was dangerous and un- 
justifiable, whether on agreed signais or not ; and if there had been 
aetually assenting signais between the two vessels agreeing upon thia 
mode of passing each other, it would hâve been at the risk of both, be- 
cause a grossly hazardous undertaking, adopted without necessity, 
and in direct disobedience of the rule to go to the right. The City of 
Hartford, 11 Blatchf. 72, 75. 

A steamer bound to keep out of the way of another steamer by go- 
ing to the right, under the inspectors' régulations, bas no right, when 
under no stress of eircumstances, but merely for her own convenience, 
to give the other steamer a signal of two whistles, importing that she 
will go to the left, unless she can do so safely by her own navigation, 
without aid from the other, and without requiring the other steamer 
to change her course or her speed. Otherwise she would be im- 
posing upon the latter steamer more or less of the burden and the 
duty of keeping out of the way, which by statute is imposed on her- 
self. When two blasts are given under such eircumstances, the 
steamer bound to keep out of the way thereby in effect says to the 
other : "I can keep out of your way by going ahead of you to the left, 
and will do so if you do nothing to thwart me; do you assent?" A 
reply of two whistles, in itself, means nothing more than an assent 
to this course, at the risk of the vessel proposing it. Such a reply 
does not of itself change or modify the statutory obligation of the 
former to keep out of the way as before, nor does it guaranty the 
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success of tlie means she bas adopted to do so. The City of Hart- 
ford, supra; The Vanderbilt, 20 Fed. Eep. 650. 

But from the moment that such an attempt apparently involves 
risk of collision, both steamers are equally bound to do ail they can 
to avoid a collision ; and under rule 21 they may eaoh be bound to 
slacken speed, or to stop and reverse, according to the circumstances. 
But this gênerai obligation under rule 21 applies equally whetlier the 
previous signais were of two whistles or of one. The précise aots 
which either is bound to do, when immédiate danger of collision arises, 
must dépend upon the particular circuaistances, and of thèse circum- 
stances the previous understanding as to the course or intention of 
eaeh vessel is one of the most important. But where the circum- 
stances are such that a course proposed by a signal of two whistles 
would, if assented to and adopted, require at once, as in this case, 
immédiate and strong measures to avoid a collision, there can be no 
question that such a proposai is wholly unjustifiable, and a gross 
fault, when proposed by a steamer that is bound to keep out of the 
way, and is under no constraint of circumstances, but free to pursue 
pther safe methods of doing so. 

The Nereus was a large steamer coming down nearly in the middle 
of the river, and having the right of way. The Jamaica was in a 
safe place in her slip. Clearly, she could not be justified in starting 
out and crossing the Nereus' course, when this would almost certainly 
bring on a collision unless the Nereus should at once adopt the un- 
usual and extraordinary course of immediately stopping and backing 
in order to let the Jamaica run ahead of her. The pilot of the Ne- 
reus clearly had no such expectation; for he supposed the Nereus far 
enougb oflf to enable him to pass without any such extraordinary con- 
cession from her. The answer of two whistles did not,therefore, im- 
port to him any such concession. It was no part, therefore, of the 
supposed agreement between them,. as the Jamaica actually under- 
stood it; and whatever be the fault of the Nereus, it does not exempt 
the Jamaica. 

As respects the charge of fault against the Jamaica, the only in- 
quiry is whetlier she did perform, or could perform, the apparent 
agreement as she actually understood it, and had an apparent right 
to understand it. Her supposed agreement by the two whistles im- 
ported, as I hâve said, that she would avoid the Nereus by going ahead 
of her, if the latter did nothing to thwart her. The slight porting 
of the Nereus was not, in my judgment, sufïicient to affect the resuit; 
and the Jamaica did not and could not avoid her in the way she pro- 
posed and undertook. Had she appreciated the actual nearness of 
the Nereus at the time when her signais were given, that course would 
not hâve been proposed by her; because her pilot would bave known 
that it was clearly hazardous, and that it involved an unjustifiable 
interférence with the Nereus' right of way, and an imminent risk of 
collision, unless the Nereus immediately stopped and backed, — an ex- 
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traordinary maneuver, whicli, under the circumstances, the Jamaica 
would hâve no right to ask, or to seek to impose upon her. Tested 
by what her pilot actually judged and understood. the -Jamaica can- 
not be justified; because she did not and could not keep ont of tlie 
way of the Nereus by going ahead of her, though the latter did noth- 
ingto thwart her; but, on the other hand, gave her some aid by back- 
ing, which the Jamaica did not expect, and had no right to exact. 
And, on the other hand, if judged according to the fact of the actual 
nearness of the Nereus, the Jamaica is responsible for gross error in 
judgment as to the distance of the Nereus, and for undertaking a most 
hazardous maneuver, in violation of the régulations requiring her to 
go to the right, without any exculpating reasons for such a course. 

3. On the part of the Nereus, however, it is claimed that, though she 
be treated as having originally agreed to the Jamaica 's proposai, be- 
cause her two whistles might hâve been so understood by the Jamaica, 
still, the whole damages from the collision should be charged upon the 
Jamaica, because after the Jamaica had got out into the stream thë 
Nereus gave her a signal of one whistle to go astern, and that there 
was then sufHcient time and opportunity for the Jamaica to do so ; 
but that, notwithstanding, the Jamaica rashly persisted in her origi- 
nal attempt, replied again with two whistles, and kept on with una- 
bated speed until the collision took place. If the évidence fairly war- ■ 
ranted this contention, and showed clearly that there was abundant 
time and opportunity after this last signal whistle of the Nereus for 
the Jamaica to go astern of her, and that that course would, without 
question, hâve been adopted under the circumstances by a person of 
ordinary skill and judgment, then the question would be fairly pre- 
sented whether the Jamaica under such circumstances should be 
charged with the fuU responsibility. Previous errors, indeed, not di- 
rectly but only remotely connected with the collision, are deemed 
immaterial when there is ample time and opportunity to correct 
thèse faults, and when the collision, notwithstanding such faults, 
might hâve been avoided by the use of ordinary skill and judgment. 
This may, perhaps, be accented as a substantially correct statement 
of the rule of law. The Dexter, 23 Wall. 69, 76. The only diffi- 
culty lies in its application. Substantially the same rule has fre- 
quently been applied in this court in cases of vessels navigating in 
parts of the river forbidden by statuts. The E. A. Packer, 20 Fed. 
Eep. 329; The Maryland, 19 Fed. Eep. 5.56, and cases there eited. 
See, also, The EUza â Abby, Blatchf . & H. 435, 442 ; The Union, 2 
Biss. 18. The same rule has recently reeeived a very interesting dis- 
cussion in the house of lords in the case of Gayzer v, Carbon Co. L. 
E. 9 App. Cas. 873, where the same resuit is arrived at, reversing the 
décision of the court of appeal. But in ail thèse cases the facts were 
clear, and the proximate cause of the collision and its remote cause 
were separated by a very clear and broad line of division. But where 
the earlier cause and the later cause are both proximate and direct. 
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both vessels are liable; for it is unreasonable that a fault in one ves- 
sel tending directly to a spécifie collision should go blameless, merely 
because it was the first fault, or merely because the other vessel did 
not do ail that she might hâve done to avert the conséquences of the 
other's fault. la suoh cases both are deemed in fanlt, and the dam- 
ages are divided. The Sapphire, 11 Wall. 164; The A. Denike, 3 
Cliff. 117, 122; The Commerce, 3 W. Kob. 287; The Snnnyside, 91 
U. S. 208, 214-223 ; The Pegasus, 19 Fed. Eep. 46. 

Unfortunately, however, the évidence of the différent parties bear- 
ing upon the application of this principle in Ihis case is in irrecon- 
cilable conflict. If the évidence on the part of the Jamaica is re- 
garded as approximately true, her situation vphen the exchange of 
contrary whistles took place was a situation in extremis, in which the 
collision oould not possibly hâve been avoided by her through any 
attempt to stop or go astern. 

In applying the above rule in particular cases, whenever it is sought 
to relieve a vessel from the conséquences of a previous fault tending 
to produce a collision, the burden of proof is certainly upon her. She 
must satisfy the court beyond any reasonable doubt, not merely that 
the collision, notwithstanding the previous fault, might possibly hâve 
been avoided by the other vessel, but that the mode of avoiding it 
Buggested was timely, and would hâve been adopted, nnder the par- 
ticular circumstances, by a pilot of ordinary skill and judgment. The 
rule certainly has no application to a situation in extremis; nor can 
it be justly appliedwhere the situation is such, ail the circumstances 
being considered, that any reasonable doubt might exist as to the best 
course to be pursued on the part of those in charge of the other ves- 
sel. In short, ail situations in which the final failure to avoid the 
collision cornes within the limits of excusable error of judgment by 
persons of ordinary skill and coolness, must be exoluded from the ap- 
plication of this rule. A vessel which has brought another, either 
wholly or partly by her own fault, into a dangerous situation, must 
bear the responsibility of a mère error of judgment made subse- 
quently in the endeavors to avoid a collision. This is a familiar rule 
applied to errors in extremis. The Genesee Chief, 12 How. 461 ; The 
Favorita, 18 Wall. 603; The Elizaheth Jones, 5 Sup. Ct. Eep. 468; 
S. G. 112 U. S. 514. 

At the time of the last contrary signais, the évidence on the part 
of the Nereus is to the efïect that she was off North Second street, 
about 850 feet from shore; and that the Jamaica was about 150 feet 
out from her pier, and about the same distance above it, and about 
500 feet distant from the Nereus, and heading for the latter's pilot- 
house. According to the Jamaica's évidence she was at the time of 
thèse two whistles about one-third of the way across the river, and 
within from 100 to 200 feet of the Une of the Nereus' course, head- 
ing nearly across the river, There are such difficulties in reeoncil- 
ing the relative .situation of the two boats, as alleged by the Nereus, 
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■with the other testimony of lier own witnesses, as -well as such im- 
probabilities attending it, that I am obliged to rejeet it as altogether 
mistaken. If the relative situation of the two boats was such as the 
Nereus allèges, it would, moreover, seem almost incredible tliat the 
pilot of the Jamaica, on hearing the signal of one whistle from the 
Nereus, should nothave acquiesced, replied with one, and immediatelj^ 
ported his wheel. In the situation alleged that alone would probably 
hâve easily carried the Jamaica astern of the Nere^^8; if not, backing, 
in addition, would most eertainly hâve done so. ïhis mode of avoid- 
ing danger was so évident, and the risk of the opposite course so great, 
that the pilot of the Jamaica, with bis long expérience, is fairly enti- 
tled to the benefit of the prima facie assumption that he would not 
hâve persisted upon a course evidently hazardous npon contrai-y sig- 
nais when there were so simple means of escape. 

It must be borne in mind that the time that elapsed between the 
collision and the time when tlie Jamaica gave her first whistle as she 
was passing the end of her pier did not probably exceed one min- 
ute; for from that point to the place of the collision, about 850 feet 
off North Second street, she traversed, even in her winding path, not 
exceeding 900 feet. The tide during'this time would set her up 300 
feet ; and, very shortly after starting at the full speed of her angines, 
she had acquired her full headway of from eight to nine knots. From 
the other testimony it is évident, also, that the first whistles between 
the Nereus and the Jamaica were not more than a quarter of a min- 
ute after the signal given by the Nereus to the George Law. The sig- 
nal to the George Law was given just as the Nereus had cleared the 
Tenth-street buoy, which is opposite North Sixth street, and in range 
between that and Tenth street, New York, and is upwards of 1,000 
feet above North Second street, the place of collision. If the second 
whistle to the Jamaica was given when the latter was but 150 feet 
above her pier, it must hâve been given in less than half a minute 
after her first whistle, and the Nereus could not hâve then reached 
North Second street where her captain allèges she then was, unless 
she had been going during this half minute at the rate of 12 knots, 
which was at least double her actual speed by land. Her captain 
testifies that he slowed as he passed the Tenth-street reef, on signal- 
ing the George Law, and was previously going at the rate of about 
five and one-half knots by land. The pilot of the George Law testi- 
fies that when the Nereus whistled to the Jamaica, the Nereus was 
"a little below Tenth street." This would place her bows eertainly 
above North Fourth street when she first signaled to the Jamaica; 
and during the minute that followed, until the collision, she must 
hâve traversed upwards of 400 feet. The position thus assigned her 
is, I think, indirectly confirmed by the testimony of the Tenth-street 
pilot, who testified that she was in the range of North Sixth street 
when the whistles of the Jamaica were given. I think he is mis- 
taken as to the whistle he refers to, and that it was the whistle givon 
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to the George Law, and not that given to the Jamaica, that was then 
given. Thus interpreted, it certainly confirms the other testimony 
to the effect I hâve stated. 

But not only is it impossible that the Nereus could hâve got down 
to North Second street by the time the Jamaica was some 200 feet 
only from her pier, but in that situation, and with the previous un- 
derstanding, to which the pilot of the Nereus testifies, that tiie Ja- 
maica was going astern of him under an understood signal of one 
whistle, there was no reason for the Nereus to repeat lier previous 
signal, as there would then be no reason to suppose the Jamaica 
would not go astern of him in accordance with that supposed under- 
standing. Again, he says that wlien he gave two whistles to the 
Commodore, — the first heard by the Jamaica, — he shut off steam at the 
same time. This would be an unaccountabie order, so far as I can 
«nderstand, in that situation. Finally, he testifies that the order to 
reverse the engines was given when the Jamaica's two whistles were 
heard, his boat being then "at a dead stop," and that his engine 
backed from one to one and a half minutes before the collision. The 
engineer estimâtes that he got about 45 révolutions backward, her 
previous speed forward being 56 révolutions to the minute. Ail thèse 
statements I am obliged to deem mistaken, becaase incompatible with 
the other testimony concerning the relative situations of the Nereus 
and the George Law, as to which there is less liabiiity to mistake in 
the testimony. ïhe distance even between the George Law and the 
Nereus, as the former passed, is probably estimated by Gapt. Loek- 
wood too small when he states it at 500 or 600 feet. If the Nereus 
was then just passing, or had just passed, the Tenth-street buoy, as 
Gapt. Coleman states, and as is confirmed by the Tenth-street pilot, 
then the bows of the Nereus must hâve been at least 750 feet dis- 
tant from the George Law. The Jamaica passed nearly in the track 
of the George Law; that is, probably not over 100 feet above her, 
and certainly not more than one and one-fourth or one and one-half 
minutes behind her. The pilot of the Jamaica says that when he 
started from his slip, the George Law was about one-third of the way 
across the river. The rest of the testimony agrées with this, as a 
rough estimate. Had the Nereus been slowed, stopped, and backed 
in any way approximating that testified to on her part, prior to the 
collision, she could not hâve traversed the distance that separated her 
from thé George Law in the short interval up to the time when the 
Jamaica passed a little above the George Law's track. 

On the other hand, supposing the Jamaica to hâve crossed theline 
oî the Nereus 100 feet higher up the river than the path of the George 
Law, the Nereus must hâve come down the river from 400 to 600 
feet to reach the point of collision; and assuming that the Nereus 
slowed as she passed the Tenth-street buoy and whistled to the George 
Law, as her pilot testifies, in order to hâve reached the point of col- 
lision at ail, she could not hâve commenced backing until a very few 
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seconds before the collision. It may be assumed as natural and prob- 
able that, upon the contrary signal of two whistles given by the Ja- 
maica, and the several toots signifying danger that immediately fol- 
lowed, she did begin to back; and as this, for the reason above stated, 
could not hâve been but a few seconds before the collision, it foilows 
that the Jamaica must hâve been far more nearly in the situation 
alleged by her own witnesses than in that testified to by the witnesses 
of the Nereus. This is further confirmed by the nature and exteut of 
the damage done both to the Jamaica and to the Nereus. It is diffi- 
cuit to believe that so serions damage would hâve been inflicted on 
both if the Jamaica was merely dritting up with the tide, and if, as 
the Nereus allèges, she berself was also backing by land. Tho in- 
juries were such as would seem only probable if the Nereus still had a 
considérable forward motion by land. In referring to thèse varions 
détails in which I think the testimony on the part of the Nereus is 
mistaken, I design no reflections upon the gênerai integrity of her 
witnesses, The time and space within which the occurrence took 
place were so small, and the changes so rapid, that thèse mistakes are 
easily accounted for by erroneous recollection as to the séquence of 
events merely, and as to the précise order of similar occurrences. 

The situation of the two vessels at the time of the contrary whistles, 
as stated by the witnesses on the part of the Jamaica, while not agree- 
ing in minute particulars, are, nevertheless, in the main consistent. 
If the Jamaica was only from 100 to 300 feet to the eastward of the 
line of the coursé of the Nereus, and the Nereus was under considér- 
able headway, as their witnesses assert, and as I think the other évi- 
dence justifies, then there was no chance of escaping a collision at 
the exchange of contrary whistles, escept possibly by the Nereus' star- 
boarding. Had this been done, as I think the Nereus could not hâve 
been then backing, her bows would hâve swung to port, and might 
possibly hâve escaped the Jamaica. 

The testimony of the witness Lockwood, the pilot of the George 
Law, is such as to suggest great doubt in my mind whether the con- 
trary signais he refers to were really the first or the last. Ile speaks 
of the contrary signais attracting his attention. Now, the first ex- 
change of whistles between the Nereus and the Jamaica were really 
contrary whistles, He was as near the vessels then as hewas after- 
wards, and no reason appears why be should not hâve noticed those 
whistles as well as the latter contrary ones. He says thèse two whis- 
tles from the Jamaica were just as she got ont of her slip, and that 
is about where she was when her first two whistles were given to 
the Nereus, and those first two would bave been audible to him. In 
interviews had with him at the time, and in his recollection after- 
wards, he was in évident perplexity in regard to the whistles heard. 
It is pretty clear either that he did not hear both sets of contrary 
whistles, or that he got them in some way confounded in his recol- 
iection. He eonsidered that the Jamaica ought to hâve stopped and 
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backed at the time he heard the contrary whistles. But this juclg- 
ment was based upou the position of the Jamaica at that time in his 
mind as being near to her pier. That was her situation at her own 
first two whistles. On account of this évident confusion, and the 
perplexity which marks his testimony, as well as his readiness to ac- 
cède to the statement made by the offieers of the Jamaiea's line at 
the time of the transaction, no conclusive weight can be given to his 
testimony. 

For thèse reasons I do notthink the Nereus bas sustained the bur- 
den of proof that is upon her, to absolve herself from her previous 
fault by showing that her subséquent signal of one whistle was given 
in sufScient time to charge the whole blâme for not complying with 
it upon the Jamaica. But the previous fault of the Jamaica being 
also clear, the damages must be divided between them. 



The Manqalore. 
{District Court, I). Oalifornia. December 5, 1882.) 

SHIPPING — LiABILITT OF SHIP FOR DaMAGE TO CAKGO— BlLL OF LaDOIO — EX- 

CEPTKD Périls. 

On exaraination of the évidence, held, that the vessel was liable for the dam- 
age to the cargo. 

In Admiralty. 

William Barber, for libelants. 

Milton Andros, for claimants. 

HoFFMAN, J. After some hésitation I hâve reached tbe conclusion 
ihat the claimants hâve not, by a prépondérance of proof s, shown 
that the damage to the goods was caused by one of the excepted pér- 
ils. A very attentive examination of the log-book bas led me to the 
opinion that the voyage was perhaps of less than ordinary severity, 
and if the weather and seas encountered by the Mangalore can be 
received as an excuse for bringing into port a cargo so extensively 
damaged as this was, and for decks in the condition in which her 
decks were found, almost every ship that cornes around the Horn 
could set up a similar excuse. The court is asked to infer "strain- 
ing" from the condition of her decks alone, no other trace of it being 
elsewhere visible, so far as disclosed by the proofs, and this in the 
face of testimony by very compétent experts (though it is not uncon- 
iradicted) that no iron vessel could strain so as to dpen her seams as 
those of the Mangalore were opened, without showing the efïects of 
it in her rivets. I cannot exonerate the ship on the ground that 
«ome of the damage was caused by her hatch being stove in by a sea, 
tor several reasons : 
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1. The damage, if any, from this cause cannot be dîstinguished 
from damage from causes for which the carrier is responsible. 

2. The construction of the hatch seems to hâve been faulty. Very 
considérable additions to its strength were ordered by the surveyor, 
and in fact made, before she was permitted to sail from this port. 

3. I do net believe that any appréciable amount of water could 
bave been admitted to the cargo through the hatch, iaasmucb as the 
tarpaulins with which it was covered were intact and were in fact re- 
tained in use when she sailed from this port. 

One undisputed fact seems to hâve some significance : no one on 
board appears to hâve had the least suspicion that the ship had strained 
80 as to open her seams and admit water to her cargo until after her 
discharge had been commenced. The usual washing of the deoks was 
continued even after her arrivai, and until it was discovered that the 
water leaked freely into her hold. The theory that she had "strained" 
appears to hâve been then for the first time adopted. It does not ap- 
pear that any examination of her planks and rivets was made, which 
on that theory would be natural, if not indispensable. AU that was 
done of any conséquence was to repair and strengthen her hatch and 
recalk her decks. 

I think the libelant is entitled to recover. 



The Mangaloeb. 

(Distn'et Court, D. California. June 12, 1883.) 

Shippino — Injttrt to Carso — Mbasukb OTt Dahaoes — Rebatb AT Otwtom- 

HOUSK. 

Where a cargo has been injured by Ihe négligence of the vessel.the measure 
of the damages is the diiîtfrence between the market value of the damaged 
goods at the time and place of delivery and what their value would hâve been 
if uninjured, lésa any rebate allowed at the custom-house. 

In Admiralty. 

William Barber, for libelants. 

Milton Andros and Charles Page, for claimants. 

HoFFMAN, J. The only question raised by the exceptions which, 
as it appears to me, admits of doubt, is whether the damage to the 
ehipment was confined to 164 baies, or extended to the wliole con- 
signment. Mr. Gallego wishes it to be understood that the damage 
estimated by him at one and three-quarters to two cents per bag per- 
vaded the entire lot of 300 baies, containing 1,000 bags each. But 
his testimony is quite obscure, and his memory by no means distinct. 
His examination of the shipment was made in conjimction with the 
customs officers, who took, as their duty required, notes of the résulta 
of their inspections in order to détermine the rebate of duty to be al- 
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lowed on the damaged appraîsement. There does not appear to Iiave 
been at the time any différence of opinion between them and Mr. 
Gallego as to the results of the survey. There was allowed at the 
custom-house a rebate of $1,016 on the dutiea otherwise leviable on 
164 baies. The remainder were charged the full duty as on sound, 
dutiable value. No objection or protest appeara to bave been made 
by the shippers, and the duties were adjusted and paid on tliis basis. 
The priées subsequently obtained (though not until the next season, 
and after certain expenditures made by the shipper for repacking, 
repairing, etc., were incurred) tend to strengthen the impression that 
the damage was subsequently confined to the 164: baies. Accepting, 
then, Mr. Gallego's estimate of damage per bag to 164 baies, or 164,000 
bags, as one and three-quarters, we hâve total damage of $2,870. The 
payment of this sum would hâve plaeed the owner in the same con- 
dition as if his goods had arrived sound; but byreason of their dam- 
aged condition he was able to obtain them by the payment of duties 
less by $1,016 than he would otherwise hâve paid. Deducting this 
sum from $2,870, we hâve $1,854, which, with interest, is the dam- 
age sustained. The commissioner bas reached substantially the same 
conclusion by Computing the différence between the sound market 
value of the goods (eight and seven-eighths cents per bag) and the 
market value of the 164 injured baies, (seven and four-tenths cents 
per bag.) This amounts to $1,049, and to this he has very reason- 
ably added $200 as an allowance for baies damaged to so small an 
extent as under custom-house raies ia not considered. This allow- 
ance would amount to nearly 2 per cent, on the sound, duty-paid 
market value of the remaining 136 baies constituting the balance of 
the shipment. 

I think the sum of $1,854, with interest from August 8, 1881, al- 
lowed by the commissioner, is as just and reasonable an estimate of 
the damages as can be arrived at. 
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Olyphant V. St. Louis Orb & Steel Co. and others.' 

{Circuit Court, E. D. Missouri. March 26, 1885.) 

1. Parties — Forbclosdrb Suit — Mortgage on Property not Embraced in 

mortgagb to oomplainant. 

B., a corporation, mortgaged its property to X. Subseqiiently it Consolidated 
with the owner of some mining property, and Ihe consolidation was calied C. 
C. gave a mortgage upon ail its property to Y. , and aftervvards gave a inoitgnge 
to Z. upon ail its property except that covered by the mortgage to X. Upon 
defaull Z. instituted foreciosure proceedings agaiast B., and made X. and Y. 
parties. Upon X.'s demurring, held, that he is a proper party. 

2. MORTOAGES — SbPARATB FoRBCLOSUIiB PrOCEEDINGS BY PARTIES HOLDING 

MORTGAGBS ON DIFFERENT PIECES OP PrOPEUTY. 

Semble, that though X. is a proper party to said suit, he is entitled to leave to 
institute separate foreciosure proceedings and hâve the property covered by bis 
mortgage sold by itself, in the absence of équitable reasona estopping bim from 
Insisting on such right ; and the fact that some of llie principal bondholders 
under the flrst mortgage bave mining property whicb is in inlerest antagonis- 
tic to the mining property belonging to the conaolidated company, does not con- 
stitute any équitable reason for denying them that privilège. 

In Equity. Foreciosure suit. Demurrer to bill. 

E. T. Allen, for complainant. 

Noble é Orrick, for demurrants, 

Brbwbe, J., (orally.) In the case of Olyphant against Ore é Steel 
Co,, where a demurrer has been filed ï)y the trustées of the ârst mort- 
gage, a mortgage given by the old Vulcan Company upon its plant in 
soath St. Louis, the facts are that in 1875 the Vulcan Company, 
owning the plant hère in south St. Louis, executed a million dollar 
mortgage to Edgar and Lackland, trustées. That mortgage covered its 
property, and it had but this property. The bonds secured by that 
mortgage become due on the fifteenth of next month. The interest 
due last fall is unpaid. Some years after that mortgage had been 
given, the mortgagor Consolidated with the owner of some mining prop- 
erties, thus forming the "Ore & Steel Company." That Consolidated 
corporation bound itself to pay the mortgage on this south St. Louis 
plant, After the consolidation, a mortgage was given to tbe Farmers' 
Loan & Trust Company, a New York corporation, on the entire prop- 
erties. Subséquent thereto a mortgage wàs given to Messrs. Olyphant 
and Hitchcock on the properties, excluding the property in south St. 
Louis, upon which the old Vulcan mortgage was given. So it stood 
in this condition : The Farmers' Loan & Trust Company had a mort- 
gage on ail the properties, a mortgage subséquent to the Lackland 
mortgage on the property in south St. Louis, and prior to that to Oly- 
phant and Hitchcock on ail except the south St. Louis properties. 
Now, while the mortgagees in this first mortgage are not necessary 
parties, yet it would seem to us that they were proper parties ; that the 
Farmers' Loan & Trust Company mortgage is a Connecting link that 

iKeported by Benj. F. Rex, Esq., of the St. Louis bar, 
v.23F,no.lO— 30 
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binds the înterests ail together; for, when this Vulcan property is sold 
to pay its first mortgage, if there be a deficiency, whether that defi- 
cienoy stands as an indebtedness against the other property, subordi- 
nate to the mortgages already existing thereon, or prior thereto, is a 
question which of course ought to be determined. and will affeot the 
value of thèse mortgages and the property sold. So, as iar as the de- 
murrer is conoerned, we think it may be properly overruled. But the 
question that lies back of that, perhaps the real and substantial ques- 
tion in the case, is whether thèse first mortgagees of the south St. 
Louis property should be delayed in the foreolosure of that mortgage, 
and compelled to abide the sale of the entire propertiea, and as an en- 
tirety. 

Generally spoakmg, if a mortgagee loans money on a single piecn 
of property, he has a right when default cornes to hâve ihat property 
by itself sold, and for obvious reasons. Take the case at bar. Her< 
ia a mortgagee who loans a million of dollars on mauafaciuring prop- 
erty. Default has occurred. Why should he not be at liberty to 
foreclose his mortgage on that property on which ne u*ade his loan, if it 
fails to pay his debt ? He may say, "I wili take tnat property." Why 
should he be compelled to put his hands in his pocket and advance 
two or three millions more to buy other properties, which he may 
not want, which he never loaned his money on, and which he had no 
thonght of at the time he made his loan. He dealt with the mort- 
gagor owning the particular pièce of property ; he made his loan upon 
that particular pièce of property j and now says to the mortgagor, it 
not paying: "I want the property sold; if I hâve to buy it in, well 
and good. At any rate, I don't want to be mixed up in the other 
matters, and hâve that property put up for sale with a large bulk of 
property which I may not be able to buy, and which I might not want 
to buy if I was able." It seems to us that he would hâve such a right 
as that, unless, of course, as Mr. Allen suggested, there may be équi- 
table reasons estopping him from insisting on such right. In the 
case at bar, the bondholders, represented by the mortgagee in the 
first mortgage, may hâve so conducted themselves at the time of con- 
solidation in respect to it that there may be equities against their 
apparent présent right. But if there be such equities, they are not 
now disclosed to us. It stands before us simply upon the fact that 
hère is a mortgage upon a single property, given before any other prop- 
erties belonged to the mortgagor, which has come to default, and 
which the mortgagee says he wants to hâve sold to pay the debt. 

It has appeared incidentally, in the course of this litigation, that 
some of the principal bondholders in this first mortgage — this Vul- 
can mortgage — hâve mining properties, or ore properties, which are 
in interest antagonistic to the ore properties which belong to this Con- 
solidated company. So be it. I do not see any équitable reason, in 
that, why they should not hâve this manufacturing property on which 
they loaned sold. Very naturally, if they hâve ore properties, they 
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may say, "We don't want any of the ore properties of tliis Ore & Steel 
Company. AU we do want ia this manufaeturing property, and that 
we loaned our money on, and that we can, if we buy, unité with oui- 
ore properties, and thus make those properties valuable." So, what- 
ever conflict of interest there may be between the ore properties now 
held by the Ore & Steel Company and those owned by the bondholders 
in the original Vulcan mortgage furnish no ground for saying, "You 
eannot buy this manufaeturing property without you buy the entire 
properties subsequenfly accumulated by the mortgagor." Hence, we 
say. while the demurrer to the bill is overruled, there is also a pétition 
forleaveto foreclose that prior mortgage speedily, and the order will 
be that, unless by the eighteenth of April reasons are shown which 
make it inéquitable, — something which raises what you may call an 
équitable estoppel on the mortgagees, — they will be permitted to pro- 
ceed with the foreclosure of that separate mortgage upon the Vul- 
can property, — the south St. Louis property; such foreclosure and 
sale to be subject to the order of the court, in order that there may 
be nothing done which will go against the equities of any of the par- 
ties connected with this Ore & Steel Company. Whatever may be 
said, as was said by counsel, as to the default in interest last fall 
baving been brought about by the action of thèse bondholders in is- 
suing attachments and other proceedings, even assuming they were 
guilty of wrong in that, now the principal is due, and certainly they 
ought not to be deprived of or postponed as to that because of any 
interférence which they may bave been guilty of in respect to the 
mère matter of interest six months ago. 

My brother Teeat suggests, and I think the interests of ail parties 
will be promoted in so doing, that in view of what bas been decided, 
and with the expectation that the property will be sold at an early 
day, full notice should be given immediately, and the information 
disseminated, so that ail parties interested in such properties may 
commence to make arrangements aceordingly. 

Mr. Noble. Do I understand notice of foreclosure under the deed ? 

The Court, (Treat, J.) No. The suggestion is this : The order 
of the court, as stated by Brother Brewer is, unless by the eighteenth 
of April the principal and interest is paid, you proceed to foreclose 
according to the terms, but in the mean time — and it is a mère sug- 
gestion — let it be known that the property will be in the market, by 
advertisement. 

Mr. Noble. The Bessemer steel process belongs to the Vulcan prop- 
erty, and is to be sold at the same time. The order should include 
that, that the property may be sold together with the Bessemer steel 
process. 

The Court, (Teeat, J.) Your right to do that? 

Mr. Noble. I will prépare an order in regard to that. 
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Mr. E. T. Allen. If I understand the suggestion of the court, it 
was, unless cause was shown by the eighteenth of April why some 
auch order should not be made, on that day that such an order would 
then be made. I apprehend there will be cause shown before that 
time why such an order should not be made, and that we will ask 
the court to consider. If I understand Judge Bkewer, if we do not, 
there will be an order entered as of this date in référence to this 
transaction ? 

The Court, (Bbewek, J.) It makes little différence which way you 
get at it. The order goes, unless good reasons to the contrary are 
shown. 

Mr. Noble. I understand it to be that it is now ordered, unless 
cause be shown on or before the eighteenth of April next to the 
contrary, that the trustées, Lackland and Edgar, hâve leave to pro- 
ceed to sell under the powers of the deed of trust ail the property 
therein described, together with the Beasemer steel process referred 
to in their application ? 

The Court, (Beewee, J.) So far as appears to us now, on the 
gênerai légal rights of the parties, we think they hâve the right to 
proceed, and the order is that you go on, and give the other side to 
the eighteenth of April to make such a showing as would justify the 
court in postponing the proeeedings. 

Mr. Allen. Permit me to call your honors' attention to the fact, 
BO far as the plaintiff in this case is concerned in this Bessemer pro- 
cess, the demurrer was the only matter before the court at the time 
of the hearing. No arguments, in effect, were addressed to your 
honors in référence to this particular subject-matter, in regard to 
which the court has made a limited order. I only désire to call the 
attention of your honors to the fact that the reasons urged hitherto 
by the complainant why such course should not be taken, were not 
brought to your honors' attention. 

The Court, (Beewee, J.) You bave until the eighteenth of April 
tb bring it to our attention, if the matter don't appear on record. 
The matter is in the hands of the court until that time. 
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Wells, Fargo & Co. v. Nobthern Pac. Ey. Co. 
[Circuit Court, D. Oregon. November 19, 1884.) 

1. Express Company — Right op Wells, Fargo & Oo. to do Business in "Wash- 

ington Tekritort— Rev. St. U. S. H 1924, 1889. 

A corporation, created under a spécial act of Colorado, whereby it is autlior- 
ized to engage in the express business, and to draw dral'ts and bills of excliange, 
or sell and buy the saine, in tlie course of such business, is not proliibited (Rev. 
St. U. S. ^ 1924, 1889) from carrying on such business in Washington Terri- 
tory on the ground that it is a banking corporation or tliat it was not organ- 
ized under a gênerai incorporation lavv. 

2. Same — "Industrial PmîsaiTs." 

The express business is an " industrial pursuit " within the meaning of Rev. 
St. U. S. § 1889. 

3. Same — Express Facilities— Duty dp Railkoad Co.mpanï — Compliancb with 

State Laws by Express Company. 

It would seem that a railroad oompany cannot refuse express facilities to an 
express company on the ground that it has not complied with the laws of the 
States or territories in which it demands such facilities. 

4. Same — Isterstate Commerce. 

An express company that is engaged in transportation from one state to 
another, is engaged in an interstale commerce, and no territory or state can 
impose upon it any conditions by way of license, or otherwise, to engage in this 
commerce by passing Ihrough its limits, but such company wiU hâve no right 
to do a mère local business within a state or territory without complying with 
the territorial or state law. 
6. Same— NoRTHBHN Pacific Railroad Company — Mandatorv Injunction. 

Welts, Fai-ffo é Co. v. Oregon liij. <è Nav. Go. 8 Sawy. 600, S. C. 15 Fbd. Rep. 
561, followed as to the duty of a railroad company to furnish express facilities 
to an express company, and a mandatory injunctioti granied, requiring the 
Northern Pacilic Railroad Company to furnish such facilities to Wells, Fargo 
& Co. on its road, from Oregon to St. Paul, Minnesota, and Connecting lines, 
as it furnishes other express conipa lies, on condition that Wells, Fargo & Co. 
exécute a bond for $25,000 to pay ail costs, charges, and damages which the 
railroad company may incur. 

In Equity. Suit for injnnction. 

This cause came on to be tieard on the bill and answer thereto, 
and the affidavits of plaintiff and défendant, upon motion for a pre- 
liminary injunetion to compel the défendant to furnish the plaintiff 
express facilities over its lines of railway northward between Port- 
land and Tacoma, and eastward between Wallula junction and St. 
Paul. 

Mi W. Fechheimer, for plaintiff. 

James McNaught and G. B. Bellinger, for défendant. 

Deady, J., (orally.) This is a suit brought to restrâin or constrain 
the défendant to furnish the plaintiff with express facilities upon its 
railway from Portland to Tacoma, and from Wallula junction to St. 
Paul, and branches between those pointa. It is brought by Wells, 
Fargo & Co., a corporation organized by a spécial act of the territory 
of Colorado in 1866, whereby it is authorized to engage in the express 
business, and to draw drafts and bills of exchange, or sell or buy the 
same in the course of such business. The act itself, section 1, pro- 
vides : 
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"That Ben HoUaday, David Street, Bêla M. Hughes, S. L. M. Bailow, ami 
John E. Bussell, and their associâtes, suecessors, and assigns, be and tlie}' 
are hereby declared to be a body corporate and politic, by the name of the Hol- 
laday Overland Mail & Express Company, and by suoh narae shall hâve con- 
tinuai succession, with power to sue and be sued, plead and be inipleaded, 
complain and défend in any court of law or equity; to atlopt aiul use a com- 
mon seal, and change the same; to pureliase, hold, mortgage, and eonvpy any 
estate or property, real or personal, for the use and benofit of sairt corpora- 
tion; to take, to hold, and dispose of any mortgage on real or personal estate; 
to establish, maintain, and operate any express, stage, or passengei-, or trans- 
portation route or routes, by land or water, for the conveyance of persons, 
mail, or property of any kind, from, to and batween any place or places in 
Colorado territory, and any place or places beyond the hmits theroof ; to erect, 
or hire and maintain warehouses or other structures for the safe keeping of 
goods, wares, merchandise, or other chattels or effects, and the transaction 
of business; and for tlie purpose of facilitating exchange between-the several 
■places at which said corporation may transact business, the said company 
shall hâve power to draw, accept, indorse, guaranty, buy, sell, and negotiate 
drafts and bills of exchange, inland and foreign; to receive coin, money, sil- 
ver, and gold, in any form or othér, and any kind of valuables on deposit at 
its offices, and niake orders for the payment and delivery of the same, or an 
équivalent, at any other place whatsoever; to buy, sell, and dispose of gold 
and silver coin and bullion, gold-dust, money, and seeurities for money, and 
to do a genei'al exchange and collection business; and to invest surplus or 
unemployed funds in bonds or notes, secured by mortgage on real estate, 
stocks of the government of the United States, of any of the United States, 
or otherwise, as the board of directors may designate." 

The bill allèges that this plaintiflf has been in the express business 
in Oregon, Washington, Idaho, Montana, and places to the eastward 
thereof, for many years; that the défendant is furnishing express fa- 
cilities to the plaintiff over its road from Kalama northward, and 
from Wallula junction eastward to Missoula; but that it has refused, 
and still refuses, to furnish express facilitiea over its road to the plain- 
tif! from Portland to Kalama, and from Missoula eastward. The 
answer of the défendant substantially admits the facts upon which 
the plaintiff grounds its right; that is, the incorporation of the plain- 
tiff, its express business, the ownership and opération of the Northern 
Pacific Railway and its branch lines by the défendant, and the re- 
fusai on the part of the défendant to furnish express facilities to the 
plaintiff within or between the points named. But, as a défense or 
reason for this refusai, the défendant sets up several matters; and, 
first, it says plaintiff is a banking corporation, and by section 1924 
of the Reviaed Statutes it is prohibited from doing business in Wash- 
ington Territory, and tberefore, as an express company, cannot corne 
into that territory; nor can it rightfully or lawfully demand any 
privilèges or facilities or conveniences from the défendant over its 
railway lines within that territory. Section 1924, of the Eevised 
Statutes referred to, is section 6 of the act of March 2, 1853, (10 St; 
172,) organizing the territory of Washington, and it provides: 

"The législative assembly of Washington shall hâve no power to incorporate 
a bank, or any institution, with banking powers, or to borrow money in the 
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::arvie of tbe territory, or to pledge the faith of tlie people of the same for any 
loan whatever, direetly or indireclly. No charter, granting any privilèges 
of making, issuing, or putting into circulation any notes or blUs in the like- 
ness of bank-notes, or any bonds, scrip, drafts, bills of exchange, or obliga- 
tions, or granting banking powers or privilèges, sliall be passed by the légis- 
lative assembly; nor shall the establishment of any branch or agency of any 
such corporation, derived from other authority, be allowod in the territory; 
nor shall the législative assembly authorize the issue of any obligation, scrip, 
or évidence of debt, by the territory, in any mode or manner whatever, ex- 
cept certiflcates for service to the territory. " 

In Eapalje & L. Law Dict., under the word "Bank," occurs this 
définition of a bank : 

"(1) A place for the deposit of money. (2) An association or corporation 
whose business it is to receive inoney on deposit, cash checks or drafts, dis- 
count commercial paper, raake loans, and issue promissory notes payable to 
bearer, called 'bank-notes.' (3) The building, apartment, or office where such 
business is transacted. Banks are of three kinds: banks of deposit, which 
inelude savings banks, and ail others which receive money on deposit; banks 
of discount, being those which loan money on collatéral or by means of dis- 
counts of commercial paper; and banks of circulation, which issue bank-notes 
payable to bearer. But the same bank generally performs ail thèse several 
opérations." 

Now, I think it is too plain for argument that the plainfciff is not 
a bank or a banking corporation in any of thèse sensés; though it is 
undoubtedly true that it possesses some of the powers or facilities 
■which may be used by a bank, and are commonly used by banks in 
the transaction of business ; still, banking is not the object of its incor- 
poration. The object of its incorporation is the transportation of 
packages, including money, from place to place; and, so far as money 
is concerned, this is aiso done at this day by telegraph, bills of ex- 
change, drafts, and otherwise. It may be very convonient and very 
proper for Wells, Fargo & Co. to receive 1 1,000 in gold to be trans- 
mitted to New York, and to do so by giving a draft on New York, or 
by making a télégraphie transfer, and then transporting the coin to 
New York at its convenience, or keeping it hère, if that should be 
moreconvenient, for the time being. I do not think I can better dis- 
pose of this objectioD thanin the language of Mr. Justice Greene, in 
the able and exhaustive opinion (1884) delivered by him in the case 
between thèse same parties in Washington Territory. He says : 

"It has been stated in argument that plaintifE is doing a purely banking 
business at différent points in the United States, notably at San Francisco 
and New York city. Possibly, it may be doing what is beyond its lawful 
powers. The prime object of its pursuit, according to its charter, is not 
banking, nor the doing of those things wherein banks and bankers are prin- 
cipally or peeuliarly engaged, but the réception, transmission, and delivery 
of parcels and values, and executing other commissions. For a person whose 
proper vocation is not that of a banker to do for himself, solely in further- 
ance of his own particular vocation, the things that a banker does, is not 
' banking,' nor is it, as it seems to me, the exercise of ' banking powers.' If 
plaintifE, under its charter, does things that banks do, it doea them as ancil- 
lary toits main business, just as a merchant incidentally, in hia own behalf. 
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in his mercantile transactions, may do every one of those things which 
plaintif! is empowered to do, and yet do them without being in naine or 
faet an expressman or a banker. Not for the purpose of doing a banking 
business in any phase, but 'for the purpose of facilitating exchange betweeu 
the several places at whicli said corporation may transact business,' are tlie 
particular powers of plaintiff given. 

"For the safe and convenient transmission of value, and for no other pur- 
pose, a token of value is taken from a sender at one place, and a corresponrt- 
ing token is produced to a récipient at another place. It is ail tlie saint; as i£ 
a parcel of goods to be sent were received at one end ot' a Une of trunsporta- 
tion, and a like or équivalent parcel were, by consent or stipulation of tlie 
shipper, to be delivered at the other end. A business consisting of siicli dé- 
tails is not ' banking,' nor are powers limited to carrying it on ' banking 
powers.' In one department or another of banking the receiving of deposits, 
or the buyiiig and selling of gold and silver and mercantile paper and secu- 
rities, or the drawing, paying, and collecting mercantile paper, is the prin- 
cipal thing, and the exchange of values between localities, thereby sonietinies 
eiïected, is subsidiary or accidentai; but in this part of the express business 
the principal thing is the transfer of value from place to place, and the buy- 
ing, selling, drawing, paying, collecting, depositing, and receiving are ail 
accessory. Every miliing, or mining, or other productive corporation, has 
to do some or ail of thèse things for the convenience of itself in its own bus- 
iness, to a greater or less extent, and if it could not, would be eramped al- 
most or quite to deatli. Between sueh a corporation and plaintilî there is a 
différence arising from the fact that the requirenients of plaintifE's business 
make the doing of such things a matter of great convenience and frequency, 
and so prominent and important as to deserve especial mention and deliui- 
tion in the charter. But in tlie particular now under discussion, the two 
are otherwise alike. 

"I do not understand that congress demands or contemplâtes that section 
1924 be so applied as to bar out from our territory any foreign corporations 
except those who carry on a business in which the things essential to bank- 
ing are done for banking's sake, or, in other words, as the main, as distinct 
from an incidental and ancillary, alîair. Only such are banks, or hâve the 
power to do banking. Wells, Fargo & Co. is not, in my opinion, though it 
may be in its own, a corporation of that description. See People v. River 
Raisin, etc., R. Co. 12 Mich. 389. Looking further at this section, the intent 
of it seeras to be, not to exclude a corporation simply because so fortunate or 
unfortunate as to be clothed with banking powers, or powers used in banking, 
even so as to be exercised in chief , but rather to exclude one exercising or 
claiming to exercise them in fact. The section seems to be leveled, not at 
abstract or dormant power, but at actual deed or endeavor. In the record 
before me there is nothing to show that plaintiff is doing or undertaking 
anything unlawful. It is not under compulsion of any absolute necessity of 
its express business to exercise the interdioted powers. Values can be ex- 
pressed between distant places without tratïic in precious metals or valuable 
paper. If such trafflc be unlawful for plaintiff, it is freely, though perhaps 
not conveniently, separable from plaintifif's business. And, although one 
may say that it is to be presuraed that plaintiff is doing ail that its charter 
purports to authorize, and that is convenient to be done, yet the strongei 
and overcoraing presumption is that it is not disobeying any law, organic or 
otherwise." 

I think myself that, apart from the question as to whether this cor- 
poration can be abstractly oalled-a "bank" by virtue of its aet of in- 
corporation and powers conferred by that act, the only question, if 
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there be any question, is, "What are the powers it is exereising in 
this territory, and what is the business in which it is engager!?" It 
may bave, in my Judgment, many interdicted powers, or more tban 
one, considered with référence to the locality of Washington Terri- 
tory ; but if it goes there, exereising only the powers which are per- 
mitted as to the interdicted ones, they do net exist. Whoever allèges 
it is exereising, or attempting to exercise, interdicted powers, and, 
therefore, is unlawfully in that territory, must prove the allégation to 
be true. There is no presumption, as Mr. Justice Geeenb says, that 
"it is there, violating or intending to violate the laws of the terri- 
tory." 

Another objection is made to the relief demanded in this bill, on 
the ground of the inability of the plaintiiï to exercise the powers 
ciaimed by it in Washington Territory; and that is, that it is created 
by a spécial act of Colorado. This objection is founded upon section 
1889 of the Eevised Statutes, which is applicable to ail territories, 
and reads as follows : 

" The législative assemblies of the several territories shall not grant private 
charters or especial privilèges; but they may, by gênerai incorporation acts, 
permit persons to associate themse^lves together as bodies corporate for min- 
ing, manuf acturing, and other industrial pursuits, or the construction or opéra- 
tion of railroads, wagon roads, irrigating ditches, and the colonization and 
improvement of lands in connection therewith, or for collèges, seminaries, 
churches, libraiies, or any other benevolent, charitable, or scientiflc associa- 
tion." 

New, it is argued, first, that because a corporation cannot be or- 
ganized in Washington Territory by a spécial act of the législature, 
but must be organized under the gênerai law, therefore a corporation 
existing before this restriction was made, under a spécial act of a sis- 
ter state or territory, cannot corne into that territory and exercise the 
powers, although they are in no way excluded by the law of the land, 
or contrary to the public policy. The ground is that it isnot brought 
into being in the peculiar or particular way in which the gênerai law 
now requires corporations to be formed in Washington Territory; 
but I cannot see that there is anything in this objection. There is 
nothing in this section (1889) to prevent any corporation exereising its 
powers in Washington Territory in particular cases. Everybody who 
is familiar at ail with the history of the growth and organization of 
corporations in the United States knows that this rule, requiring cor- 
porations to be organized under a gênerai law, is the growth of some 
years, and bas grown out of the confusion, corruption, the partial 
and inéquitable législation that was the resuit of allowing parties to 
go before the législature, and ask for a spécial charter. The time of 
the législature was unnecessarily consumed by it; the integrity of the 
members of the législature was unduly exposed ; or, through the ig- 
norance or carelessness of the législature, and the astuteness and dil- 
igence of designing and overreaching men, there were constantly corn- 
ing to light obscure clauses in thèse acts of the législature, giving 
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powers and grantîng privilèges which were unjust, inéquitable, anct 
which woald never bave been done witb tbe kuowledge of tbe législa- 
ture. 

Tberefore, owing to tbe evils resulting to the territory ot Washing- 
ton, to the people, and to tbe législature, tbis aet was passed, and bas 
no référence wbatever to the fact ^hetlier a corporation, otherwise 
formed, might exercise powers in tbat territory not prohibited or con- 
trary to its public policy. It is a matter of no moment whatever to 
Washington Territory, tbat corporations in Colorado are created by 
spécial act. Tbe people of the latter territory are not comipted by 
it; the législature is not corrupted by it; their time is not taken up 
witb it. Tbe only interest tbat tbey bave in the matter is tbe inter- 
est tbat any portion of the people in the United States bave in the 
welfare of ail tbe other people in tbe United States. See, also, on 
tbis point, tbe remarks of Mr. Justice Field in Cowell v. Springs Co. 
100 U. S. 59. Witb référence to the effect of tbis limitation upon 
the power to form corporations witbin the territory, I quote again 
from tbe opinion of Mr. Justice Grebn : 

"Again, défendant urges tliat, under the second clause of section 1889, the 
territorial législatures can, by gênerai incorpoi-ation acts, authoiize the for- 
mation of corporations for those purposes only which are specifled in that 
clause; that plaintiff is not a corporation witlùn the limitation, unless its 
business bean industrial pursuit; that to be within the limitation its business 
must be, not only industrial, but of a character like mining and manufactur- 
ing; that its business is neither of that character nor industrial; and that, 
therefore, since its like could not, by private or gênerai statute, be formed 
within the territory, its admission to do business in the territory is prohibited 
by the spirit of the section. But this clause refers merely to the formation 
of domestic corporations, and has nothing to do with domestic récognition of 
foreign corporations. Besides, I think plaintiff's pursuit ia industrial. It is 
such, according to ordinary usage of words." 

It is objected tbat this corporation is unable to come into Wash- 
ington Territory to do business there, because it is not a corporation 
engagea in "industrial pursuits." Tbe objection binges about thèse 
words: Wbat is tbe charater of "mining, manufacturing, and other 
industrial pursuits?" It is maintained that this express company is 
not engaged in an "industrial pursuit ;" and that if it is engaged in 
an industrial pursuit in tbe abstract sensé of the words, it is not en- 
gaged in sucb an industrial pursuit as mining and manufacturing; 
and that the words "industrial pursuit," being coupled witb "mining 
and manufacturing, " are restricted in their signification to tbe gên- 
erai scope covered by those words, "mining and manufacturing." I 
think, myself, that tbis is entirely too narrow a signification to be 
given to those words. "Industrial" is a very large word, and, al- 
thougb it is associated with tbe words "mining and manufacturing," 
it would be, it seems to me, contrary to the manifest purpose of con- 
gress in tbis passage, to so restrain it as that tbe pursuit must be lit- 
erally, or almost literally, a mining one or a manufacturing one. 
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Could not a corporation in Washington Territory be formed under 
this law to engage in raising wheat? This is neither mining nor 
manufaeturing in any literal sensé of the word; it is producing. 
Could not a corporation be formed under this law, or under a law 
passed by Washington Territory, to engage in navigating Puget 
Sound? I do not think there is a speciiic provision for a navigation 
Company ; there are for wagon roads and railroads, but there is none 
for steam-boats. But I suppose it is hardly questionable that the 
législature might provide, by a gênerai law, for the incorporation in 
Washington Territory of a company to navigate Puget sound. An 
"industrial pursuit," it may be said also, in the case I put of farm- 
ing, is covered by the words "colonization, and improvement of lands 
in connection therewith;" but thèse are limited by the words "rail- 
roads, wagon roads, irrigating ditches," and it is doubtful whether 
the colonization of lands, and the improvement of lands, standing by 
itself, includes farming, raising wheat, flax, hops, and corn. 

I want to add hère that I am not prepared to say that this sec- 
tion (1889) expressly, or by fair construction, prevents the territory of 
Washington from providing for the incorporation of a company to 
carry on an express business within its limits; but that it is a suffi- 
cient indication of the public policy, by tbe law-making power of that 
territory, to overcome the presumption that, by comity, this plaintifï is 
allowed to transact its business there. I repeat, if this act could be 
fairly construed as inhibiting the législative assembly of Washington 
Territory from providing for the incorporation of an express company 
in that territory, I think it would be such a manifestation of public pol- 
icy by the law-making power (the suprême power there) as would ex- 
clude this plaintiff from doing business in the territory ; at least, on the 
ground of comity. It would hâve no right, as a matter of comity, to 
do a business there, as a corporation, which the territory itself is pro- 
bibited from authorizing a corporation to engage in. But I think the 
express business is an industrial pursuit, and one which the territo- 
rial législature could provide for the formation of corporations to en- 
gage in. 

The next objection to this relief is that the plaintifï has not com- 
plied with the laws of Washington, Dakota, Montana, and Minnesota, 
the state and territories through which defendant's road runs, con- 
cerning express companies doing business therein, and that, therefore, 
it has no right to enter thèse places, and cannot complain if it isnot 
allowed express faeilities upon defendant's road therein. To begin 
with, I hâve a very strong impression that it does not lie in the mouth 
of the défendant, a corporation engaged in the business of a common 
carrier, to say to this plaintiff, "You hâve not complied with the laws 
of thèse territories concerning the transaction of business therein." 
It does not seem to me that it is a matter which concerns the défend- 
ant. It does not seem to be a matter that the défendant can judge 
of ; and I think the case I put to counsel on the argument bas not 
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been answered; that îs, supposing the law of Washington Terri tory 
provides that no person shall be engagea in peddling jewelry in that 
territory unless he bas taken out a license and paid for it, and a 
person with pack upon his back, peddling jewelry, offers to go on 
board of defendant's train, having purchased a ticket for that pur- 
pose, can the défendant object and say : " Yon are a peddler, peddling 
without a license; you hâve no right hère; we cannot carry you." 
I donot think the défendant can. The matter is one for the state or 
territory, and not the défendant. However that may be, I think the 
burden of proof is upon the défendant to show that the plaintiff is 
not qualified to act as an express company within thèse territories. 
I think that if the plaintiff failed to comply with any particular re- 
quired by the laws of thèse territories, that the burden of proof is 
cast upon the défendant to show it. There is no presumption that 
the plaintifif bas not complied with the law ; as ail men are presumed 
to obey the law and comply with it, until the contrary is shown. The 
plaintiff allèges in its bill that it bas complied with the law. The 
défendant allèges in its answer that the plaintiff bas not complied 
with it, but does not state wherein the plaintiff bas not complied 
with it. 

The défendant allèges that the plaintiff bas not complied with the 
law, but does not state wherein. The affidavits in support of plain- 
tiff 's bill,made by its manager and oSicers, who ought to know whereof 
they speak, are clear, full, and explicit, and are to the effect that they 
hâve complied with the law, and on the argument it was substantially 
admitted by counsel for défendant that the plaintiff attempted to com- 
ply with it, but, in his judgment, there was some technical defect 
which was not very particularly stated. I apprehend it is not a very 
serious matter. I shall assume, then, that thèse laws bave been com- 
plied with, and that, therefore, as far as that objection is concerned, 
it bas no weight. But supposing that none of them had been com- 
plied with by the plaintiff, or that plaintiff had not undertaken to 
comply with them. Plaintiff is engaged in an Interstate commerce. 
There can be no commerce without transportation. Transportation 
is one of the essential éléments of commerce, — the means by which 
commerce is supported. The plaintiff is engaged in transportation 
between thèse points, and is engaged in an interstate commerce, and 
in my judgment no territory or state can impose upon it any condi- 
tions, by way of license or otherwise, to engage in this commerce by 
passing through its limits. Of course, the right to engage in inter- 
state commerce is not a right to do a local business within the terri- 
tory, and therefore the plaintiff bas no rights to do an express business 
in Washington, Idaho, Montana, and Dakota, if it bas not complied 
with their laws. But if it bas an existence, and is authorized gen- 
erally to do express business, it may do it, so far as interstate com- 
merce is concerned, without référence to thèse laws. I think this is 
very clear both on the authorities and the reason of the case. The 
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case of Pacific Coast Steam-ship Co. v, Board of R. Com'rs, 18 Fed. 
Eep. 10, is'a case directly in point. 

I hâve not been able to corne to any definite conclusion how far 
the législation of congress on the transportation of dutiable goods af- 
fects this question. It seems that in 1870 congress passed an act 
to facilitate the transportation of dutiable goods from the ports of en- 
try on the sea-board to important jjoints in the interior. It has 
amended the act once or twice since, — once in 1880 and once in 1884. 
By the act of 1880 Portland was made one of the points from which 
goods from foreign ports might be transported in bond to the interior 
without paying duty at this point; and by the act of 1884, in addi- 
tion to the provision that whoever undertook to carry thèse goods 
should be treated and considered as a common carrier for that pur- 
pose, it was expressly provided that they might be carried by express 
companies in such boxes or safes as they usually had or furnished 
for like articles. The act goes upon the assumption that an express 
Company is a safe mode of conveyance, and a recognized mode of 
transporting such things, without spécial provision as to what should 
be the character of the vehicle, the box, or safe. How far that should 
be considered a régulation of commerce, under which this plaintifï 
may carry goods from Portland to St. Paul, irrespective of any inim- 
ical or restraining législation of the territories between Portland and 
St. Paul, I am not prepared to say. It is not necessary to décide it, 
though the inclination of my mind is that it has some elïect upon 
the matter in favor of the plaintiiï. 

The next objection is that the défendant is not able to furnish the 
facilities, admitting that plaintiff has a right to them. Upon this 
phase of the case counsel for the défendant, withhis usual ability and 
zeal, insists that, if there is a conflict of évidence upon that point, the 
court is powerless to act, as it is not at liberty to weigh évidence, — to 
décide either from the number of witnesses on the one hand, and the 
Bcarcity on the other, or from the inhérent probability of the testi- 
mony, or from the circumstances which are commonly known to ail 
men, or altogetber, but is powerless to act from the simple circum- 
stance that there is a conflict of testimony in the afSdavits concern- 
ing this question of its ability to furnish thèse facilities. I under- 
stand counsel to maintain that this proposition extends to any material 
question, that may arise on the application for an injunction, that is 
involved in the conflict of évidence, — one against a thousand although 
it be; that in such case the court has not the power to act, particu- 
larly in the case of an application for a mandatory injunction. I 
must admit that this doctrine is new to me. I do not think it can 
be found in those words, or anything like it, in the books; but I con- 
çoive the true doctrine to be that, where there is a conflict of évidence, 
the court must décide, and act according to the weight of évidence. 
But I can see very readily that the court might require more satis- 
faotory and conclusive évidence in one case than another, owing to 
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the effect or conséquence of its action. If îts action were merely 
conservative, and oould do no harm, it might be at liberty to act 
where there was a well-balanced conflict of statement. But if its 
action might seriously injure or inconvenience the défendant, it miglit 
very properly refuse to act where the évidence was at ail equai and 
conflicting. 

With this understanding of the rule of évidence in thèse matters, 
I now proceed to dispose of thi^ point. There are two aSidavits made 
by the oiËcers of this défendant corporation. They state in so many 
words that the défendant is not able to f urnish thèse express facili- 
ties, and goes on to say wherein they are unable to do so. They say, 
first, that it would require an additional car beyond Missoula for the 
plaintiff to do its business in, and they hâve none; that if an addi- 
tional car is put on the train for the express company the weight of 
the train would be increased, and the propelling power is now so 
evenly balanced that, with an additional car, it would require another 
locomotive, and that would put the company to very considérable ex- 
pense. I asked the counsel for the défendant, in the course of his 
argument, if he expected the court to believe that this défendant cor- 
poration, with ail its power, wealth, and resources, was really unable 
to furnish an express car to this plaintiff, and the counsel, of course, 
had not the hardihood to state that he thought the court would be 
expected to believe it, but only that the défendant meant that to do 
it would take some little time. Of course, taking that view, the state- 
ment does not amount to much. It may be that défendant corpora- 
tion bas not a car which, at this moment, it can divert to the use of the 
plaintiff. But if it can supply a car in five or six or ten days, that is 
practically the same thing. In my judgment it can do so to-morrow 
if it wants to. The testimony on the part of the plaintiff shows that 
the car which is used by the plaintiff from Wallula junction to Mis- 
soula is carried from there to Helena empty, and there is no reason 
why it should not be used by the plaintiff to Helena, except the dé- 
sire of the défendant not to allow the plaintiff to use it. Of course, 
when it reaches Helena the plaintiff is in the center of business of 
that country. It is in reach of another railroad, the Northern Utah, 
by means of which it has access to the Central and Union Pacific 
roads. The défendant allows the plaintiff to go to Missoula, and there 
requires it to leave the train, and the car is carried from there empty. 
In this connection it must be noticed, as a material circumstance, 
that there is a rival express company upon this road, the Northern 
Pacific Express Company, and it is manifest that the défendant in- 
tends to give the express business over its road to this company if it 
has a lawful right to do so. 

In considering the question whether the défendant has furnished 
faeilities to the plaintiff as it ought to, and whether it is able to do 
so, or whether this is an excuse for not doing what the law requires 
it to do, the Northern Pacific Express Company and its relations to 
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thÎB défendant is a very material circumstance. One of the affida- 
vits, stating that the défendant is unable to furnish an express car, is 
made by an oiScer of the défendant and of the Northern Pacific Ex- 
press Company. The fact that its stock is owned largely by the men 
and people in the Northern Pacific Eailroad Company, and is, in fact, 
its other self, is a very material circumstance. The défendant may 
hâve been advised that, being a railway corporation, it was not com- 
pétent to do an express business, and therefore it has undertaken to 
do BO as nearly as it can, and has formed a corporation for that pur- 
pose that is, in fact, itself. It is also stated in thèse afiidavits that 
the plaintiff will not he injured if this relief is not granted, be- 
cause the express business is overdone east of Missoula. ïhere is 
such compétition between the American Express Company and the 
Northern Pacific Express Company that they are carrying at losing 
rates. This is a matter which does not coneern the défendant upon 
aiiy theory in this case which can be taken into considération. 
Whatever the fact may be in relation to the Northern Pacific Express 
Company, as to its connection with the Northern Pacific Kailway Com- 
pany, in the eye of the law it has no more relation to it than it has 
to the plaintiff; it has no more interest in one than the other. It is 
no matter to the défendant if they are both broken up in the express 
business, so that they pay for the services which they require. This 
is not a matter of any moment to the défendant. Nor is it probable 
that, if the défendant is allowed express facilities upon the defend- 
ant's train east of Missoula, there will be any need either of addi- 
tional power or cars. It does not follow that any more business is 
going to be done. I will not say — I am not sufficiently well informed to 
say — that there would be no need of another car. It is not probable 
that the bulk of the goods transported would be materially increased. 
And there may be room for both companies in one car, if it would 
not be disagreeable to the employés. Instead of having separate 
cars, the one now in use might be partitioned. 

The resuit would be that Wells, Fargo & Co, would hâve their share 
of the business, and what they would do the Northern Pacific Express 
Company would not do. There probably would not be any particular 
addition to the business. It would be distributed between the two 
companies. Wells, Fargo & Ce, having been on the ground so long 
a time, and having now access to the business, would do its share of 
it, and by as much as it did, the Northern Pacific Express Company 
would do less. Besides, the plaintiff is not entitled to this injunction, 
except upon giving security to pay whatever is right; and it comes to 
this : that if the défendant has to put on another locomotive, or has 
to put on another car, it is one of the circumstances to be considered, 
and should be charged for. Of course, the main question in this case, 
as to whether the plaintiff is entitled to thèse facilities, and whether 
it ie the duty of the défendant to furnish them, has been deeided in 
this court in the case of Wells, Fargo é Co. v. Oregon Ky. é Nav. Co. 
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8 Sawy. 600 ; S. C. 15 Fed. Eep. 561. It is not now proposed to con- 
sider that question any further. It is a serious question, and an im- 
portant one, whioh awaits the final décision of the suprême court. If 
the ruiingof this and other circuit courts is afïïrmed in the suprême 
court of the United States, the question is settled in favor of the 
plaintiff; if otherwise, of course the question is deoided in favor of 
the défendant. But, for the time being, we go upon the assiimption 
that the défendant is under obligation to furnish reasonable express 
facilities to the plaintiff, or any other express company that wishes 
to do business on its road. 

Another point was made, and that was that this application bas 
been delayed. This objection is made particularly with référence to 
the mandatory character of the injunction. But the delay in this 
case bas not woriied any préjudice whatever to the défendant ; it bas 
worked to its advantage, if it be an advantage to keep the plaintiff off 
its road. It bas not changed its condition; it bas not built up a wall 
which it bas now to take down ; it bas not done anything which it 
would hâve to undo. In so far as it bas had any effeot, it has been 
to its advantage, if it be an advantage, as I apprehend it is, to keep 
the plaintiff off' its road. The delay is more apparent than real. 1 
think the fact is that the défendant has been operating this road 
about 14 months, and it appears from the affidavits in this case that 
the plaintiff commenced a suit in Washington Territory prior to that 
time, and maintained there until a short time since, when the défend- 
ant came into this state with its road from Kalama to Portland, 
whereupon the plaintiff commenced this suit, and sbortly after dis- 
missed the other. The delay is more apparent than real ; but if there 
■was an actual delay, there is nothing in it which ean préjudice the 
défendant. If anybody has suffered by the delay it is the plaintiff, 
and not the défendant. 

There is only one other question to be considered : that is, whether 
a mandatory injunction ought to be issued in a case of this kind; that 
is, so far as this is a mandatory injunction. It is laid down in Pom. 
Eq. Jur. § 1539, "that where the injury is immédiate and pressing, 
and irréparable, and clearly establisbed by the proofs, and not ac- 
quiesced in by the plaintiff, a mandatory injunction ought to issue." 
An injunction, as an équitable remedy, has grown wonderfully in the 
last 50 years, and, of course, if we are to be guided by décisions and 
dicta prior to that time, the court would often fail to exercise this 
power where it is necessary. I think myself, with Prof. Pomeroy, 
t'iat very much of the objection and argument that has been made 
against the allowance of a mandatory injunction in times gone by is 
simply absurd; and that it was absurd is manifest by the practice of 
the courts of evading the rule, — admitting it by mouth, but overruling 
it in act; that is to say, admitting that the authorities stated that a 
mandatory injunction ought not to be allowed, and at the same time 
enjoining a party to do some affirmative act in a négative form. 
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When the injury is immédiate and pressing, and at the same time ir- 
réparable, and the right to relief is made out clearly upon the proof, 
there is no reason why a mandatory injunction shonld not issue. In 
this case, although the injunction is mandatory in form, it is in effect 
négative; it can do no harm to the défendant, even if it should turn 
out to be wrong. It is simply an équivalent to the ordinary pi-ovis- 
ional injunction. The défendant is engagea in operating this road ; 
it is there for the purpose of carrying ail express matter which can 
be gathered up and brought to it, to be carried between its terinini. 
Considered as the Northern Pacifie Railway, and not as a private 
partner of the Northern Pacific Express Company, — in which light we 
hâve no right to regard it, — considered simply as the Northern Pa- 
cific Kailway Company, it is a matter of no particular moment to it 
whether the express matter is furnished by Wells, Fargo & Co. or by 
the Northern Pacific Express Company. Therefore the défendant 
cannot be injured, in any légal sensé, if it be required to furnish thèse 
facilities to Wells, Fargo & Co., provided that Wells, Fargo & Co. 
give a bond to compensate the défendant in every respect for the rea- 
sonable expenses incurred in furnishing the facilities. Much of the 
law and argument on the subject of mandatory injunctions has very 
little application to this case, because while it is mandatory in form, 
it is hardly so in effect. It simply requires the défendant to do that 
which it ought to do, — to carry express matter if furnished by A. as 
well as by B., being paid for at the sâme rate, and making the same 
amount of money out of it. 

Thèse, I believe, are ail the points made by counsel for the défend- 
ant in bis elaborate argument in this case. I do not think he has 
left anything unsaid, or any stone unturned. The main question — 
as to the duty of the défendant to furnish plaintiff express facilities 
— I hâve passed on before; and the particular and peculiar ones 
made in this argument bave been so thoroughly and well considered 
by Mr. Justice Geeene, in the case in Washington Territory between 
thèse same parties, that I might hâve contented myself by simply 
referring to his opinion, from which I bave already quoted. 

The order of the court will be that the défendant be required to fur- 
nish ordinary express facilities to the plaintifï on its road between Or- 
egon and St. Paul, and Connecting lines or links, whatever they may 
be, and to furnish the plaintiff such facilities as the défendant fur- 
nishes any other express company ; and, in addition, that the plaintiff 
give a bond, to be approved by the master of this court, in the sum 
of $25,000, to pay ail costs, charges, and damages which the défend- 
ant may incur. I hâve fixed this sum, but if the counsel for the de- 
fendant thinks the sum ought to be greater, I will hear him now, or 
at any time. Possibly, at some future time, it may be necessary to in- 
crease the bond. 

v.23F,no.lO— 31 
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In re Andebson, a Bankrnpt. 

Ex parte Gtibbony's Adm'e. 

Ex parte Kent's Adm'b. 

Ex parte Smith and others, and other Pétitions. 

[District Court, W. D. Virginia. March 18, 1885.) 

1. Bankroptcy— ScHBDULB — Ckbditoks' Bill— Wifb's Pkopektt. 

la his schedule the bankrupt iucluded liis life-interest in lancis iulierited by 
his wife from her father. Tliere -was a questioa wliether this was a life-inter- 
est by the curtesy, or a fee acquired hy transactions which oocurred between 
the administrator of the décèdent anrî the banltrupt before the banlcruptcy, 
and the co-heirs of the bankrupt's wife. After the commencement of the 
bankruptcy proceeding, certain creditors of the bankrupt flled a gênerai cred- 
itor's bill in a state cotirt, making the bankrupt, his wife, and his assignée 
in bankruptcy parties défendant; and therein sought to settle the title of the 
land received by the wife as her share in her f ather's estate. During the prog- 
ress of thla suit in the state court the wife was, while under moral duress and 
pressure, induced to sign an agreement jointly with her husband and theattor- 
ney of creditors that she would by deed reliiiquish her intorest in three-fourtlis 
of her lands, and aoknowledged it before the person who was to be her trustée 
in the other fourth ; but this agreement was never recorded as the deeds of 
inarried women are required to be by the Code of Virginia; yet it was ratifled 
by decree of the state court. Ileld, that the creditors' suit in tîie state court was 
eoramnonjiidice,d,nÔL could notalîect the bankrupt's estate, or the rights of any 
pne havjng a " speciflc daim" upon it or any part of it, who, as this wife did, 
came into the bankruptcy proceeding asking prolectioii. Held, that the bank- 
ruptcy court had exclusive jurisdiction toadminister the bankrupt's estate, and 
to adjudicate between tlie assignée and any per.son having such " speciflc 
claira; " especially if that person came voluntarily Into the bankruptcy court 
and asked for sucîi adjudication. Held, that tlie written agreement signed by 
the wife to convey away tbree-fourths of her interest to save the other fourth, 
was void (1) because no't signed by the assignée ; (2) because the signing of it by 
the bankrupt was nugatory, he being civiliter mvrtuus as to the estate ; (3) be- 
cause it was executory and of the nature of a power of attorney, which a mar- 
rled woman is not authorized to exécute by the Virginia statutes ; (4) because 
it was aoknowledged before an interested notary; (5) because it was not re- 
corded in the manuer required by statute. Held, that the assignée had no power 
to give consent to an extrajudicial decree of Ibe slate court, the laws of con- 
gress nowhere authorizing him to becorae défendant to a suit commenced in 
invidiam towards and essentially in conflict with the jurisdiction which the 
bankruptcy législation of congress gives to the bankruptcy court. 

2. Bamb— Wife as Witnbss. 

In proceedings in bankruptcy the wife of the bankrupt is a compétent witness 
to facts aSecting the estate in bankruptcy, and so is every party to any "trial 
or cause" arising under the bankruptcy act, (section 8, act June 22, 1874, 
amending section 26 of the gênerai bankruptcy act.) 

3. Samb — Husband AS Trustée. 

Where a husband has by fraud or mistake been invested with the title in fee- 
simple of real estate inherited by his wife, equity will treat him as trustée of 
his wife, and a court of bankruptc}' will refuse to subject the land to liens of 
tlie creditors of the hu^!band who is a bankrupt. 

4. 8ame — Limitations, 

The limitation of two years to suits brought by or against assignées against 
or by persons in adverse interest, provided in section 4979, Rev. St., applies to 
suits at law and in equity brought independently of and separate from the 
bankruptcy proceeding proper, on the common law or equity side of the courts 
entertaining them; but does not interfère with or limit Ihe jurisdiction of the 
bankruptcy court to "ascertain and liquidate liens and spécifie claims, and to 
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adjvist ihe various priorilies and conflicting intéreats of ail parties" to the 
bankruptoy proceedïng proper. In thèse latter the bankruptcy court proceeds 
as directed by section 4972, without référence to the two-years limitation. 
fi. Samb — Effbct of Bankruptcy PKocEEDrNGs. 

The proceding in banlsruptcy is équivalent to tlie gênerai creditors' bill in 
chancery, and is a plenary proceeding, its practioe being presoribed bystatute, 
and to that extent variant from the chancery practice obtaining in creditors' 
bills. So far as not varied hy statute, the practice should be tlie aame. ïhe 
collatéral proceedings incident to and arlsing in the courge of a bankruptcy pro- 
ceeding, in the form of pétitions and motions nisi, against persons iilready par- 
ties to the bankruptcy proceeding, are of the same character as Uke coilaterrtl 
proceedings incident to and arising in a creditors' bill in chanoer}^ ; ci;id are 
summary, or not, only where they would be so in a creditors' bill, except vvherc 
allowed by statute. 

6. Same— New Paktibs. 

A étranger to a bankruptcy proceeding may corne into it voluntarily, by péti- 
tion or other plenary method, and submit to the bankruptcy court his rights 
touching property in the custody of the court, claimed as asseta by the as- 
signeeein bankruptcy. 

7. Bamb— Effkcï of Pboceeding. 

The pétition of such a party, flled collaterally in a bankruptcy proceeding, 
calling for an answer, which answer is filed, and under which dépositions are 
then taken and a hearing had, on a formai making up of issues, is a plenary 
proceeding and binda ail parties to it. 

8. Samb— Banki!Uptot Kdle 32— Equity Rule 88. 

Under ruie 32 in bankruptcy the practice in bankruptcy proceedings must 
heconformed, when praoticaljle, to the practice In equity; and therefore, under 
rule 88 in equity, pétitions for review in cases where appeallies must bebrought 
within the termof the court in which thedeoree sought to bereviewed wasren- 
dered ; otherwise, pétitions for review will not be heard by the bankruptcy court. 
Therefore, it is too late for a review of itg own decree by a bankruptcy court 
when the pétition for review is not flled within the term of the court at which 
the decree is rendered, and when an appeal could hâve been taken. 

In Bankruptcy. On pétitions for review. 

Robert Stiles, for bankrupt's wife. 

John J. Wade and T. E. Sullivan, for creditors and assignée. 

Hughes, J. The proceeding in bankruptcy of George W. Anderson 
was commenced on the twenty-ninth December, 1868, and the adju- 
dication was made on the twenty-sixth January, 1869. The pétition 
was filed at Eichmond, in the district court for Virginia, when the 
state constituted but one judicial district. The proceeding went on 
at Eichmond until the sixteenth June, 1881, when, under the act of 
congress approved on the third of February, 1871, providing for the 
division of the state into two judicial districts, it was removed into 
this, the Western, district of Virginia. The proceeding remained at 
Eichmond 10 years after it could bave been removed hère. While at 
Eichmond most of the proceedings in it were had under my super- 
vision as district judge there. After it was removed, it came again, 
in conséquence of the résignation of Judge Eives, under my direction 
during the period of about 13 months, when I was performing the 
duties of judge hère. It is now before the court on pétitions for a re- 
view of my decrees rendered hère and at Eichmond, and as such bas 
corne to me along with several other cases which were in my hands 
when my brother, the Hon. John Paul, became judge in this district. 
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A Tery large part of the estate snrrendered in tliis proceeding con- 
BÎsts of realty. What the bankrupt's interest was at the time of sur- 
render, in the realty in which he bad estate, is a subject of litigation. 
The realty surrendered consists of two pièces of land, oiie containing 
(at first 1,200, now) 1,100 acres, the other 335 acres. The 1,100 
acre tract was the home place of Jacob Kent, deceased, who was the 
father of the bankrupt's wife, Mrs. Sarah J. Andersen. This home 
tract lies in the county of Montgomery, Virginia, in this judicial dis- 
trict, and on it the bankrupt, George W. Andersen, and Sarah J. An- 
dersen, réside. They hâve it in actual possession, but, as to the 
bankrupt himself, it is in the constructive possession of his assignée 
in bankruptcy, John Gardner; C. B. Gardner, who was joint assignée, 
being now dead. One of the leading questions in this proceeding bas 
been, whether the bankrupt had a fee-simple right in this 1,100 acres, 
or only a life-estate by the curtesy. The 335 acres of land surren- 
dered in bankruptcy by George W. Anderson lies contiguous to the 
larger tract, which has been mentioned. It is conceded that the 
bankrupt had an estate in fee-simple in this smaller tract, and that 
this tract is liable to the liens of his lien creditors. 

Whatever interest George W. Anderson had in the larger, or eleven 
hundred acre, tract, is also liable to the liens of his lien creditors. 
Whether his interest was in fee-simple or for life is a question of law 
subject to the décision of this court in this proceeding. It could be 
adjudicated nowhere else in a manner to bind this court or the prop- 
erty itself. Sarah J. Anderson claims that the eleven hundred acre 
home tract came to her as her interest in her father's estate, and is 
her own property. She claims this by pétition and by amended pé- 
tition presented to this court in this bankruptcy proceeding. She 
claims that the liens of the lien creditors of George W. Anderson af- 
fect only the life-estate of George W. Anderson in this tract, and that 
they do not affect her own title in it. This is a question between 
herself and George W. Anderson's assignée in bankruptcy. She has 
come voluntarily into this court by next friend, and asks the court so 
to decree. She claims only a contingent dower interest in the tract 
of 335 acres, and submits her rights in that tract to the adjudication 
of this court in this proceeding. 

In order to a full compréhension of the questions which bave arisen 
in this case, I will recapitulate, with some fullness of détail, the facts 
that characterize it. Sarah J. Anderson, wife of the bankrupt, was 
one of six children left by Jacob Kent, who died intestate in 1858, 
leaving large real and personal estate. The other co-heirs had re- 
ceived greater or less portions of the estate during their father's life- 
time. In the division and distribution of the estate, it was found that 
the home farm was nearly équivalent to the interest of one of the heirs 
and distributees. It was desired by the family that some one of the 
heirs should purchase this home farm. Mrs. Anderson was persuaded 
and agreed to do so, and accordingly on August 26, 1858, the day on 
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which the home farm and most of the personal property of the estata 
were advertised to be sold, it was announced in the présence of the 
Company that the home farm woald not be sold, and that Mrs. An- 
dersen had consented to take it as her share of the estate. 

Eobert Gibbony, administrator of Jacob Kent, was authorized by 
the heirs to settle among them their shares of the estate, and to make 
sale of the laud for division. His authority was in the form of a 
power of attorney, dated the nineteenth of July, 1858, signed by the 
heirs, and the husbands of those who werefemes covert. But this 
power of attorney had, of course, no validity in law to bind thèse /«mes 
covert. Shanksv. Lancaster, 5 Gi&t. 110. By a paper similarly signed, 
it was agreed by the several heirs that each might take part of the 
estate of the intestate, Jacob Kent, at such appraisement as might 
be made by persons appointed by the county court of Montgomery 
county, which was the county in which the intestate died and his 
estate was. On the seventh of February, 1859, there was an arbitra- 
tion and appraisement (made by three citizens chosen for the pur- 
pose) of the home farm, which then consisted of 1,200 acres, (100 
acres hâve since been adjudicated by this court to belong to one Joseph 
Kent,) and the valuation of it was thereby fixed at $13,248, which, as 
was recited in the paper signed by the arbitrators, was "to be paid 
for by Mrs. Anderson's entire interest in the estate." In short, the 
purchase of the farm was treated by ail concerned as made by Mrs. 
Anderson ; the considération paid for it being her interest in her fa- 
ther's estate. 

At some time during Gibbony'a agency in selling the lands of the 
estate he sold to George W. Anderson, individually, a tract of 335 
acres lying contiguous to the home farm, for the price of six dollars 
an acre. Gibbony went on to sell ail the other of the numerous tracts 
of land belonging to the estate, none of which, except the home farm, 
was retained by any of the heirs. In the year 1862, (August 20th,) 
having made contracts for the sale of ail the lands, and probably col- 
lected mueh of the purchase money, Gibbony caused deeds to be pre- 
pared, executed, and aeknowledged, conveying, on the part of ail the 
heirs, the several parcels of land (except the home farm) to the several 
purchasers of them. Mrs. Anderson, on the faith of having purcbased 
the home farm with her own interest, joined in thèse deeds, granting 
fee-simple titles for ail the other several parcels of the lands of the 
estate to the respective purchasers of them. She bas not sought in 
this proceeding to set aside those deeds, but desires them to stand. 

Notwithstanding the clear understanding which had been had at 
the beginning, and had continued for several years, between ail per- 
sons in interest, and especially between Gibbony and Mrs. Anderson, 
that she had taken the home farm for her interest in the estate, yet 
Gibbony, in procuring the exécution of the deeds conveying the several 
portions of the realty belonging to the estate as just mentioned, 
caused the remaining heirs, in conveying their interests in the home 
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farm, to make a deed for it to George W. Anderson instead of Mrs. 
Anderson, and to reserve in this deed, dated August 20, 1862, a vend- 
or's lien (now claimed in favor of Gibbony's widow and représenta- 
tive) for about $4,000, due from George W. Anderson, the bankrupt, 
peraonally, to the estate of Gibbony. On the twenty-first August, 
1862, the day after this deed of the remaining heirs purports to bave 
been executed, Gibbony, by a paper signed between himself and 
George W. Anderson, treated the home tract of 1,200 acres, and the 
tract of 335 acres purchased individually by Anderson, as both sold to 
Anderson himself, and took Anderson's bond for an aggregate sum 
made up of $13,248, which had been awarded by arbitration as the 
priée of the home farm, and $3,010 or $6 per acre for the 335 acre 
tract. Whether or not Anderson's connection with thèse proceed- 
ings of Gibbony was fraudulent or not in intention, does not appear. 
Mrs. Anderson does not charge fraud against him or the co-heirs. I 
think he aeted in ignorance of the légal purporfc of what he was do- 
ing. The objects of Gibbony seemed to hâve been to secure the debt 
of about $4,000, which he held against Anderson personally upon the 
home tract, as well as upon the other tract, and to make commissions 
as administrator upon the valuation priée of the home farm ($13,248) 
as well as upon his actual sales. 

No considérable amount of money, if any, was ever paid by George 
W. Anderson on account of this $13,248, and Gibbony, as to most, 
if not ail of it, from time to time, as he settled his fiduciary accounts 
before commissioners, merely handed to Anderson receipts purport- 
ing that he had received from Mrs. Anderson amounts approximately 
making up the price of the home farm. Afterwards, when the trans- 
actions of August 21, 1862, came to be put in the form of G. W. An- 
derson's bond of that date, Gibbony credited thèse receipts, nominally 
from Mrs. Anderson, upon the bond. 

Of thèse proceedings between Gibbony and her husband, Mrs. An- 
derson was ail the while ignorant, and it would seem also that the 
deed from her co-heirs, conveying the home tract to Anderson instead 
of his wife, was never delivered to Anderson; that the exécution of 
it to himself individually was unknown even to himself; that the co- 
heirs were not conscious of the effect of what they were doing, and 
that it was deposited for registration in the clerk's office of the county 
by Gibbony without the knowledge either of Anderson or his wife. 
The existence of the deed to her husband remained unknown to Mrs. 
Anderson or to her husband until some récent time, which is not 
shown in the évidence or the proceedings. For ail that the proceed- 
ings show, she did not know of the transaction until December, 1872. 
In his schedule, B 1, George W. Anderson gave in his interest in the 
1,200 acres of land which hâve been referred to, as a life-estate, re- 
citing that this tract of land "was inherited by Sarah J. Anderson, 
wife )f petitioner, from her father, Jacob Kent, and petitioner only 
has a lifô' -estate in the same depending on his own life." 
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Notwithstancling the pendeney of the proceeding in bankruptcy, 
the représentatives of the estate of James R. Kent, who had recov- 
ered, in 1867, a judgment for a large amount against George W. An- 
derson, filed in August, 1869, a gênerai creditors' bill in the circuit 
court of Montgomerycounty against G. W. Anderson and Lis two as- 
signées in bankruptcy, for the purpose of subjecting his lands (treat- 
ing the farm of Mrs. Anderson as his own in fee-simple) totheir owu 
judgment and those of ail other lien creditors, including the vendor's 
lien for about $4,000 held by Gibbony's représentative; ail the liens 
amounting to about $19,000; the whole real property, including the 
home farm, being supposed to be worth upwards of $20,000. As the 
assignées in bankruptcy of George W. Anderson could notlegally be- 
come or be made parties to this suit, the suit was exparle as to George 
W. Anderson's estate ; ail of which was in the custody and under the 
jurisdiction of the bankruptcy court. Nevertheless, the state court 
entertained the bill, and prooeeded with the suit until it was ready 
for hearing. Mrs. Anderson filed a cross-bill setting up her rights, 
but lost heart, and on the twentieth December, 1872, was made to 
believe that the deed of August, 1862, made by her co-heirs to her 
husband, of the home farm, had bereft her of her right to the whole 
tract; and was persuaded to sign, which she did with great reluctance 
and distress, an agreement with the attorney of the lien creditors of 
her husband, John J. Wade, by which it was stipulated that a decree 
should be entered for a division, by survey, of the home farm into 
four parts, giving the choice to herself of one of thèse parts, to be held 
by a trustée for her in separate right, in fee-simple, and for permit- 
ting the sale of the other parts for the benefit of her husband's lien 
creditors. As to parties, this agreement recited that it was made be- 
tween George W. Anderson and Sarah Anderson, his wife, of the one 
part, and 12 creditors of George W. Anderson, to-wit : Ployd Smith ; 
E. D. Slingluff & Son; D. Preston Parr; Hartman & Strauss; Mrs. 
Ellen Gardner; Isaiab A. Welsh, administrator of James R. Kent, 
deceased; McDowell, Robinson & Co. ; Adams & Co. ; T. J. Henderson 
& Co. ; Keen, Baldwin & Williams; John R. Francis, administrator 
of A. W. Forest, deceased; and Mrs. E. Gibbony, administratrix of 
Robert Gibbony, deceased, acting through their agent and attorney at 
law, John J. Wade, — parties of the other part. The paper was signed 
and sealed by George W. Anderson, Sarah J. Anderson, "and John 
J. Wade, agent and attorney for the creditors of G. W. Anderson 
mentioned in this agreement." It was not signed by the assignées 
in bankruptcy of George W. Anderson. 

AU of George W. Anderson's interest in or control of the home 
tract of land having passed to his assignées in bankruptcy, his sign- 
ing this agreement was nugatory. Mrs. Anderson's exécution of the 
writing was privily acknowledged on the day of its date, namely, tho 
twentieth December, 1872, before one of the counsel of the creditors, 
Thomas E. Sullivan, who was designated in the body of the writing 
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as the trustée who was to be intrusted with her tifcle to the portion of 
her home farm whioh was to be set off to her. Her ackaowledgment 
was made under oircumstances of haste and pressure, and a consent 
decree, in accordance with the agreement, was hastily entered by A. 
Mahood, judge of the Montgomery court, on the day of its date, direct- 
ing it to be carried into exécution, The assignée of George W. An- 
derson (or rather the surviving assignée of two, one of whom is dead) 
did not sign the agreement of twentieth December, 1872, at the time, 
but he afterwards, to-wit, on the twenty-seventh November, 1875, in- 
dorsed on the copy of it his acceptanee and adoption of it. He was 
then incapaeitated from signing it by the prior injunctive orders of 
this court. 

After this decree was entered and the survey for a division made, 
Mrs. Anderson joined her husband in a deed conveying the parts of 
the home tract, not retained by her, for the benefit of creditors, in 
pursuance of the agreement and decree just mentioned. This deed 
was acknowledged by her before the assignée of George W. Anderson, 
in bankruptcy, a party in interest, but was never duly delivered, was 
recàlled before delivery, and that part of the decree bas never been 
executed by herself and her husband. So far as her own action goes, 
therefore, there is no further committal of herself to the aliénation of 
her home tract than the agreement she signed with the attorney of 
the creditors, and the decree of the state court made upon it, both on 
December 20, 1872. This paper of that date is void as to Mrs. An- 
derson. A married woman can validly exécute no instrument except 
suoh as is authorized by section i of chapter 117 of the Virginia Code 
of 1873, page 906, which provides that "when a husband and his 
wife hâve signed a writing purporting to convey or transfer any estate, 
real or personal, she may appear before, etc., * * * and make 
acknowledgment of the same." No act of a married woman, unless 
the instrument signed presently conveys or transfers the estate, can 
be held to divest her of her rights in it. This power given by statute 
to a married woman does not apply to executory contracts, or to any 
other acts except deeds or writings making présent transfer or con- 
veyance of estate. 2 Minor, Inst. 582; Shanks v. Lancaster, 5 Grat. 
110. 

The writing signed by Mrs. Anderson on the twentieth of Decem- 
ber, 1872, was wholly executory. It was a mère agreement that 
something should be done in the future. It is void on its face as to 
Mrs. Anderson, because it was executory and of the character of a 
mère power of attorney. It was void for two other reasons. The 
agreement stipulated that Thomas E. Sullivan, who was counsel for 
the lien creditors, should be the trustée to whom should be conveyed 
for her separate use that portion of the lands stipulated to be divided, 
which should be allotted to herself. Yet the record shows that her 
acknowledgment of this executory agreement was made before this 
very Thomas E. Sullivan, privilyand apart from her husband. This 
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acinowledginent was void because it was made before an interested 
person. A fundamental maxim of jurisprudence is that no hian ean 
be a judge in his own case. Broom, 117. A grantee in a deed, or a 
beneficiary under it, is net allowed, as an officer, to take an acknowl- 
edgment of the deed by the grantor with a view to its registration. 
Davis V. Beazley, 75 Va. 495. 

The agreement was also void because never recorded. The acts of 
married women, unlike those of persons suijuris, are void even as to 
themselves, unless authorized by express statute. It is the statute 
law alone which gives them validity, even as to themselves. The 
statute of Virginia requires that conveyances by married women shall 
not only be aeknowledged before a designated officer, but recorded 
also. See section 7, c. 117, Code Va. 1873, p. 907. It is not pre- 
tended that Mrs. Anderson's agreement of December, 1872, and her 
acknowledgment of it, was ever recorded. Her acknowledgment be- 
fore an interested officer was nugatory, and the failure to record it 
completely vitiated the paper. On its face it is absolutely null and 
void, because executory, because illegally aeknowledged, and because 
never recorded. 

Although the agreement was ineurably null and void, and although 
the creditors' suit in the state court was inherently nugatory as to 
ail the estate in the custody and control of the bankruptcy court, 
counsel for lien creditors contend that by her cross-bill âled in the 
suit in the state court, Mrs. Anderson submitted her rights to that 
court, and is bound by its decree directing the exécution of the agree- 
ment of December, 1872. But that court had no jurisdiction to deal 
with titles and rights in property not only not within its custody, but 
in the custody of the bankruptcy court. The agreement, if it had 
any effect, passed three-fourths of the home farm to the assignées in 
bankruptcy of George W. Anderson, and subjeeted those three por- 
tions to the exclusive jurisdiction of the bankruptcy court. Mrs. x\n- 
derson could not by cross-bill confer jurisdiction upon the state court 
over that property. Neither express nor implied consent can give 
jurisdiction. As to the bankrupt's estate surrendered in bankruptcy, 
neither the assignées nor lien creditors, by consent, nor Mrs. Ander- 
son, by cross-bill or agreement to assign a disputed three-fourths of 
the home farm to the use of lien creditors, could divest the bank- 
ruptcy court of its exclusive jurisdiction of the property surrendered 
and transfer it to another court. If Mrs. Anderson's agreement could 
be exeeuted at ail, tliere was no court compétent to do so but the 
bankruptcy court. The creditors' bill in the state court was coram 
nonjudice; the estate of the bankrupt, including ail property in which 
he claimed any interest, had passed to his assignées, and was in the 
custody of the bankruptcy court ; and the cross-bill of Mrs. Anderson 
was as empty of jurisdiction for the state court to exécute an agree- 
ment inherently and ineurably void on its face, as so mueh brown 
paper. 
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' George W. Anderson was civiliter mortuus as to Ms estate sarren- 
dered in bankruptcy, except, perchance, as to a homestead exemption. 
Claiming this, and in an effort to escape the action of the Montgom- 
ery court, he filed a pétition in the bankruptcy court at Eichmond, 
on the twenty-ninth July, 1873, praying an injunction against I. A. 
Welsh, administrator d. b. n. of James E. Kent, complainant in the 
suit in that court, and his oth'er lien creditors, parties thereto, from ail 
further proceedings therein ; which was granted by the then judge of 
the court, Judge Underwood. The object of this pétition was to bave a 
homestead to the value of $2,000 set apart to the bankrupt out of the 
real estate he had surrendered in bankruptcy. This claim being inad- 
missible, that pétition was afterwards dismissed, and the order of in- 
junction granted upon it might hâve been dissolved, but for the fact 
that in December, 1873, Mrs. Anderson had corne into the bankruptcy 
court at Eichmond, by pétition setting out the leading facts which 
hâve been reoited, and praying the court to protect her rights, and 
either to set aside and annul the deed of her co-heirs to George W. 
Anderson, of twentieth, August, 1862, and require thèse co-heirs to 
convey the home tract to George W. Anderson only for his life, and, 
after his death, to herself and her heirs, or else to appoint a commis - 
sioner of the court to make the proper deed. That pétition brought to 
the knowledge of the bankruptcy court, for the first time, the proceed- 
ings that had taken place in the circuit court of Montgomery county ; 
the so-called agreement, which Mrs. Anderson had signed under the 
coercion of those proceedings, with the attorney of her husband's lien 
creditors ; and the decree of the Montgomery court based unon that 
agreement. 

The bankruptcy court decided, upon the pétition, that the proceed- 
ing against George W. Anderson, a bankrupt and civiliter mortuus as 
to his estate, was ex parte, and as to the estate in bankruptcy and 
the assignées of the estate was coram non judice and null; the estate 
being in the custody and within the exclusive jurisdiction of the bank- 
ruptcy court, and the assignées having no power to make themselves 
parties to a proceeding in the nature of a creditor's bill against the 
bankrupt, his estate, and his assignées, eommenced after the adju- 
dication in bankruptcy. See Case of George W. Anderson, 9 N. B. 
R. 360, and 3 Hughes, 379-385. Its decree to this effect was made on 
the sixteenth March, 1874, and was afïirmed, on appeal, November 
30, 1874. That question is therefore res judicataas between ail par- 
ties to this proceeding. That decree also enjoined ail further pro- 
ceedings in the circuit court of Montgomery by the assignées, and by 
the parties plaintitï there, and no further steps bave been taken in 
that court. 

The case came again to a hearing in the district court at Eichmond, 
as a court of bankruptcy, on the pétition of Mrs. Anderson, by her 
next friend, which bas been mentioned, on a plea of the statute of lim- 
itations interposed by the assignée to Mrs. Anderson's pétition, and 
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on the pétition and answer of Isaiah A. Welsh, administrator J. b. n. 
of James E. Kent, the créditer who filed the gênerai creditors' bill in 
the circuit court of Montgomery county, which has also been men- 
tioned. This pétition of Welsh, administrator, filed December 7, 1875, 
prayed for a spécifie exécution of the agreemeat signed by Mrs. An- 
derson on the twentieth December, 1872. As to the rest, it was 
an answer to Mrs. Anderson's pétition. 

At the hearingof thèse matters the bankraptcy court at Pùchmond, 
by decree of April 13, 1876, overruied the assignee's plea of the stat- 
ute of limitations, on the ground that the exclusive jurisdiction of the 
bankruptcy court to pass upon ail spécifie claims upon the bankrupt's 
estate, and to settle ail conflicting interests between the various par- 
ties to a bankruptcy proceeding, is not affected by the provisions of 
the bankruptcy act limiting within two years suits brought by or 
against assignées in bankruptcy againat or by persons in adverse in- 
terest ; and that even if it were, Mrs. Anderson's pétition was brought 
before the expiration of two years after she came to a knowledge of 
the fraud or mistake of which she complained. 

The two-years limitation provided in section 4979 applies to the 
"suits at law and in equity" authorized by that section. It relates 
to Buits brought independently of and separate from the bankruptcy 
proceeding, as such, to suits brought in the circuit or district courts, 
or in state courts on their common-law or equity side. It does not 
interfère with or limii the jurisdiction of the district courts on tbeir 
bankruptcy side in bankruptcy proceedings to "ascertain and liqui- 
date liens and spécifie claims, and to adjust the various priorities 
and conflicting interests of ail parties" to the bankruptcy proceeding 
proper. 

îhis pétition of Mrs, Andersou îs not a suit on the equity side of 
the district court, but is a collatéral pétition filed in, as part of, the 
bankruptcy proceeding. As such, it came hère by removal from the 
Eastern district. If it were a distinct and several suit, it would not 
be hère at ail, but would still bepending at Eiehmond; for the order 
of removal made at Eiehmond embraced nothing but the bankruptcy 
proceeding. It was Verbatim as foUows : 

"In THE District Court of United States, Eastern District of Vir- 
ginia, IN Bankruptcy. 
"In the matter of George W. Anderson, hanUrupt. 

"Upon the motion of Floyd Smith and Elizabeth Gibbony, adminîstratrix 
of Kobert Gibbony, deceased, judgment creditors of said bankrupt, it is or- 
dered by the court tliat this cause be removed to the district court of the 
United States for the Western district of Virginia, held at Lynchburg, in said 
district. And it is further ordered tliat the clerlî of this court transfer tlie 
papers herein to the clerlc of said district court at Lyncliburg. 

" Richmond, sixteenth June, 1881." 

It was because Mrs. Anderson's pétition was part of the bankruptcy 
suit, and not a suit distinct from it, that it came hère under that order. 
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In its decree of the thîrteenth April, 1876, the bankruptcy court rnled 
that the home farm having been paid for by Mrs. Anderson's prop- 
erty, the deed from the other devisees ought to hâve been made to 
her and not to her husband ; and that the court, considoring that to 
ha\"e been done which ought to hâve been done, and a resulting trust 
to hâve arisen to Mrs. Anderson, would direct a conveyance of the home 
farm to her by a commissioner, subject to the lifo-estate of her hus- 
band. which latter, together with the 335 acre tract, would be sold for 
the benefit of her husband's lien creditors. But this court declined at 
that time to order the sale, and gave leave to Mrs. Anderson, by 
amended pétition, to make ail the lien creditors, in behalf of whom 
the attorney, Mr. Wade, had signed the agreement of December 20, 
1872, with Mrs. Anderson, parties défendant by nameto her pétition. 
The eourt in that decree dismissed the pétition of J. E. Kent's ad- 
ministrator, in which he had set up the agreement of the twentieth 
December, 1872, in bar of Mrs. Anderson's claim, and pronounced 
fînally against the administrator and the assignées. Previously to the 
decree there was a formai Joinder of issues made up between coun- 
se), dated December 10, 1875, in which it was stipulated in writing 
between Robert Stiles, counsel for Mrs. Anderson, on one side, and 
J. J. Wade, "attorney for assignée and lien creditors," on the other, 
among other things, that "the pétition and answer of Isaiah A. Welsh, 
administrator of J. E. Kent, deceased, • * * shall be fïled nunc 
pro tune as an answer and cross-petition to Mrs. S. J. Anderson's 
pétition; • * * tiiat the bankrupt and assignée, so far as they 
are necessary or proper parties, be considered as having waived serv- 
ice of process upon both said cross-petitions, and as consenting to 
the hearing of both; and finally that the évidence taken under the or- 
der of April 21, 1875, and ail papers since filed or entered in the 
cause by consent, are to be considered as taken and filed under the is- 
sues as thus joined and made up." The stipulation also submitted 
the assignee's plea of the statute of limitations. 

The order concerning évidence referred to had been entered eight 
months before the hearing. It was drawn up and applied for by Mr. 
Wade, "attorney at law for Kent's estate and other creditors of George 
W. Anderson," and gave Mrs. Anderson two months within which to 
take dépositions in support of her claim, then gave the petitioning 
creditors one month for dépositions in rejoinder, and afterwards Mrs. 
Anderson a month for her testimony in conclusion; the dépositions 
to be taken on notice of 10 days. The dépositions were exceedingly 
voluminous, making probably 500 pages. Notice of the taking of 
Mrs. Anderson's testimony was accepted by the assignées in bank- 
ruptcy, and in every instance by counsel signing "for the judgment 
creditors and Eobert Gibbony's administratrix." The évidence was 
taken upon as full notice, and in as orderly and formai a manner, 
as any that was ever taken in the most plenary suit ever conducted 
in a court of justice. It was not only taken by parties on both sides 
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of the issues to be tried, and ou full notice, but tras taken in accord- 
ance with the previous order of court before mentioned, as drawn by 
the counsel for Kent's administrator, the other creditors of the bank- 
rupt, and the assignées. 

There can be no objection to thèse dépositions, on the part of any 
creditors, for want of notice, or of présence, or opportimity to be prés- 
ent, at their taking. Noue bas been made. No exceptions hâve been 
taken to theni, save on the ground of the incompetency of Mrs. Au- 
derson to testify for or against her husband, and of any of the wit- 
nesses to testify in their own interest as against Eobert Gibbony, who 
is dead. But this suit is between Mrs. Anderson and her husband's 
assignées, not himself. Her husband bas no interest in the property 
in litigation; ail his interest having passed to the assignées. She is 
compétent as to him. As to Eobert Gibbony, neither he nor his 
estate bas any direct interest in the property surrendered in bank- 
ruptcy. The assignées are the parties défendant, and represent many 
creditors, most of whom are living, and only a few dead. Mr. and 
Mrs. Anderson are compétent witnesses as to the assignées, and ail 
whom they represent, living or dead, on the gênerai principles of évi- 
dence. But, whether so or not, they are compétent witnesses by the 
express provisions of the bankruptcy act. Section 5088 expressly 
makes the wife of the bankrupt so, and the amending bankruptcy act 
of June 22, 1874, § 8, provides generally that any party to a " trial 
or cause" arising under the bankruptcy act shall be a compétent wit- 
ness. 

No valid appeal bas ever been taken from the decree of April 13, 
1876, which was entered upon considération of thèse voluminous 
dépositions. As against Kent's administrator, the assignées in bank- 
ruptcy, and George W. Anderson, that decree stands as res judicata. 
The time for renewing it by appeal bas long since expired, and the 
question of the right of Mrs. Anderson to the home farm, subjectonly 
to the life-estate of her husband, is forever concluded as against James 
E. Kent's estate and the assignées of George W. Anderson, represent- 
ing ail creditors. It is true that from the decree just mentioned Kent's 
administrator appealed to the circuit court. The matter was argued 
before Chief Justice Waitb, who, on the twentieth of May, 1876, en- 
tered a decree dismissing the appeal for want of jurisdictian, holding 
that the matter was one not for "revision," but for regular "appeal." 
The regular appeal, however, was never taken, and cannot now be 
taken, and the decree of April 13, 1876, is, as said before, final as 
against the assignées and Kent's administrator. More than that, it 
is now too late for a review of its own decree by the district court 
itself ; forwherever appeal can be taken a pétition for rehearing must 
be brought before the end of the term in which the decree bas been 
rendered. Judges in bankruptcy will not hear pétitions for review 
brought in disregard of this rule. 

As before stated, the decree of April 13, 1876, after passing upon 
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the rights of Mrs. Anderson as against the assignées in bankruptcy 
and the lien oreditors of the bankrupt, went on to give her leave to 
amend her pétition by making ail the lien oreditors of the bankrupt, 
in whose behalf John J. Wade had signed the agreement of Decem- 
ber, 1872, parties défendant to it. This turns out to bave been un- 
necesaary. The practice in snch collatéral j)roceedings, incident to 
bankruptcy prooeedings, as that of Mrs. Andersen, had not then been 
settled by express adjudications of the suprême court of the United 
States ; and therefore, notwithstanding the fullness of proofs, and 
completeness of opportunity which had been enjoyed by the assignées 
in bankruptcy representing ail oreditors, and by lien oreditors, ail rep- 
resented hy counsel of record, I thought it best to allow an amended 
pétition to be filed by Mrs. Andersen, making formai parties défend- 
ant, by name, of the lien oreditors who were interested in the agree- 
ment of the twentieth of December, 1872, whieh had been signed by 
Mrs. Andersen. If I had known then of the décision of the suprême 
court of the United States in Stickney v. Wilt, 23 Wall. 150, which 
had shortly before been rendered, and which appeared in the last and 
very tardily published volume of Mr. Wallace, I should hâve entered 
a final decree at that time, not only against the assignées in bank- 
ruptcy and J. E. Kent's administrator, (against whom I did decree 
finally,) but against ail the lien oreditors of the bankrupt ; for they 
were ail parties to the proceeding in bankruptcy by force of regular 
publications, and bound by its adjudications whether expressly named 
in decrees or not. 

It seems to be made necessary by the nnmerous motions and péti- 
tions which hâve been brought by counsel in this cause at varions 
stages, in behalf of lien oreditors, that I should enter to sorae extent 
into a dissertation upon the nature of a bankruptcy proceeding, as 
illustrated by the one at bar, The controvef sy between Mrs. Andersen 
and the lien oreditors of the bankrupt, her husband, forms a neces- 
sary part of the bankruptcy proceeding. By virtue of George W. 
Anderson's having an estate in the home farm ef her father, the fee 
of which she claims, this court and its predecessor in the Eastern 
district hâve had in this proceeding jurisdiction to settle the title to 
the home farm, as to this "spécifie claim" upon it. Whatever title 
the bankrupt had, passed to his assignées in bankruptcy at the time 
of his adjudication. The question whether the bankrupt had a title 
in fee or an estate for life only, was a question between Mrs. Ander- 
sen and the assignées. The oreditors of the bankrupt were and are 
beneficiaries of whatever title has vested in the assignées, and are ail 
repi'esented in the litigation of the question by the assignées. The 
litigation as to the home farm is essentially between Mrs. Andersen 
and the assignées, and this court has jurisdiction of that litigation. 
It net only has jurisdiction, but that jurisdiction is exclusive. Sec- 
tion 4972 of the Eevised Statutes of the United States déclares that 
the jurisdiction of the district court shall extend, among other things» 
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to the collection of ail the assets of the bankrupt ; to Ihe ascertaîn- 
ment and liquidation of the liens and other spécifie daims thereon ; 
to the adjustment of the various priorities and conflicting interests of 
ail parties; and to the marshaling and disposition of the diSerent 
funds and assets, so as to secure the rights of ail parties, and due dis- 
tribution of the assets among ail creditors. It is difficult to conceive 
how the jurisdiction of the court could be made more ample than it is 
made by this section, which gives jurisdiction not only as to ail cred- 
itors of the bankrupt, but as to ail parties to proceedings collatéral to 
the bankruptcy proceeding. It does not allow persona having spé- 
cifie claims upon the estate of the bankrupt to sign agreements with 
creditors to be specifioally executed under decrees of other courts, but 
makes the bankruptcy court the arbiter of those claims. It authorizes 
the bankruptcy court to ascertain and secure the rights of ail parties 
setting up "spécifie claims" upon the bankrupt's estate, and does not 
leave thèse parties, if married women, to wander into other courts for 
the obtainment of thèse rights. Its jurisdiction is as henefieent as 
ample, and it is difficult to see how the court could do complète jus- 
tice between the numerous, often the multitudinous, parties to bank- 
ruptcy proceedings unless its jurisdiction was thus ample. 

This jurisdiction is not only as comprehensive as just shown, but, 
I repeat, it is exclusive. Before June 20, 1874, it was not exclusive. 
The state courts, before that date, might hâve concurrent jurisdic- 
tion, in sundry instances, over debts and property of the bankrupt. 
So, also, might the circuit courts of the United States hâve concur- 
rent jurisdiction under section 4979, cited at bar by counsel for lien 
creditors. But the act of that date, known as the Eevised Statutes 
of the United States, in section 711, makes the jurisdiction of the dis- 
trict court in bankruptcy, as set out in section 4972, exclusive. It 
■was made exclusive then, for the first time in the history of our féd- 
éral jurisprudence. In Clajiin v. Houseman, 93 U. S. 130-133, the 
suprême court of the United States say that the Eevised Statutes, [of 
1874,] "whether inadvertently or not," hâve made the jurisdiction of 
the United States courts exclusive "in ail matters and proceedings 
in bankruptcy." In that case the court express a doubt whether the 
clause of section 4979 authorizing suits at law or in equity to be 
brought by or against assignées in bankruptcy, even in XJnited States 
circuit courts, is not repealed by the provision of section 711 of the 
Eevised Statutes of 1874, giving exclusive jurisdiction in bankruptcy 
matters to the district courts. Certainly is the concurrent jurisdiction 
of state courts taken away absolutely. This excUisiveness of juris- 
diction was neeessary. The proceeding in bankruptcy is, in charac- 
ter, effect, and object, the same as a gênerai creditors' biU in chan- 
-cery. It supplies the place and purpose of such a bill. It supersedes 
and dispenses with it. The two coald not go along together, for it is 
an old principle that two courts cannot entertain several creditors' 
bills against the same debtor at the same time. 
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If, pending a bankruptcy proceeding, a creditors' bill for settling 
the affaira of the same bankrupt is brought in a state court or any 
other court, thatbill is coram non judice; and the bill itself and ail 
proceedings under it are null and void. It is unnecessary for the 
bankruptcy court, which has exclusive jurisdiction of the subject-mat- 
ter of the bankrupt, his assignée and creditors, to déclare them so. 
They are, inherently, essentially and absolutely so already. There is 
but one possible qualification to the gênerai doctrine; which is that 
where, before the bankruptcy, another court has acquired full cogni- 
zance of any suit against the debtor coticerning spécifie propcrty, or 
even of a creditors' suit, it may go on and administer whitever prop- 
erty may hâve come into its custody or control, accordini; to its own 
rules of décision; but its power to do this exists only in cases com- 
menced before the debtor's bankruptcy. Eysterv. Gaff, 91 U. S. 521. 
It has no power to entertain the suit of a créditer after bankruptcy for 
cause of action arising before. The jurisdiction of the district courts 
is not only exclusive as to suits brought elsewhere after the bank- 
ruptcy, but is even so, in some instances, as to such suits brought and 
ended before the bankruptcy. 

In Humes v. Scruggs, 94 U. S. 22, an assignée brought suit in the 
United States district court to set aside a deed of settlement, which 
had been made by a husband in favor of his wife, alleged to hâve been 
executed in fraud of his creditors. As a défense in bar to this suit 
the wife set up a decree which had been rendered in a suit brought 
by her next friend in a state court, before her husband's bankruptcy, 
against her husband, in which the deed had in ail things been rati- 
fied and confirmed by the state court. The United States district 
court refused to go behind the decree of the state court, but the su- 
prême court of the United States held, on appeal, that the adjudica- 
tion in the state court did not bind the United States district court 
having jurisdiction of the bankrupt's estate. The point of the case, so 
far as it relates to the one at bar, is that the jurisdiction of the district 
courts of the United States over ail the property belonging in law or 
equity to the bankrupt cannot be defeated by proceedings in other 
courts, no matter whether brought before or after the adjudication in 
bankruptcy. . Therefore it is that there is nothing in the muoh-pressed 
point that Mrs. Andersen had, by her cross-bill in the creditors' suit 
in the Montgomery court, submitted her claims in the home tract to 
that court. The cross-bill was but a branch of a suit coram non ju- 
dice, the nuUity of which was fatal to the collatéral proceeding. It 
was the more so because the decree against her in that suit was ren- 
dered upon an agreement null and void, as to herself, on its face. 
This court had to look into the record of the Montgomery court. It 
was invited to do so by the lien creditors. Thus invited, it did look 
into that record, and saw patently and prominently that the decree 
there was in exécution of a writing incurably void and null. The 
case was precisely the same as that of Hunes v. Scruggs, just com- 
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mented on, exeept that lu . of the married woman there attacking 
the instrument on which the decree of the state court was founded, it 
was the assignée who did so. In that case the district court was 
held bound to pass upon the validity of the instrument and of the 
decree. So it is bound hère. If the jurisdietion of the district court 
was good there to set aside the instrument and disregard the decree, 
so it is hère. 

The creditors' bill, which was brought against George W. Andersou 
and his assignées in the circuit court of Montgomery county, after the 
commencement of this bankruptcy proceeding, was coram nonjuàice; 
it was not only so pronounced to be by myself, when the pétition of 
Mrs. Anderson and that of J. E. Kent's administrator were first be- 
tore me at Richmond, in March, 1874, but, on appeal, was declared 
by the circuit court to be null and Yoid. In his opinion in af&rm- 
ance the circuit judge said : 

"It is clear that both Mrs. Anderson and her husband were entitleà to be 
heard in the district court, and tliat the proceedings in the state court, com- 
menced after adjudication in bankruptcy, were null and void, so far as they 
affected the rights of any person who might corne into the bankruptcy court, 
claiming an interest in. tl\e property in litigation in the state court. " 

And the circuit court remanded the cause to the district court "with 
directions to proceed to ascertain the rights of the parties claiming 
the property in litigation in the state court." Ail this is res judicata 
as to Mrs. Anderson, the bankrupt, his assignées, and the adminis- 
trator of James R. Kent. I may go further and say that ail the cred- 
itors of this bankrupt, and especially those represented by Mr. John 
J. Wade, as counsel, who took the appeal I hâve mentioned, are es- 
topped by the decree of afSrmanee from insisting upon the validity 
of the creditors' suit in the Montgomery court, or any part of it, and 
are estopped from denying the exclusive jurisdietion of this court, in 
this bankruptcy proceeding, to proceed to ascertain the rights of the 
parties claiming the property which was sought to be subjected to 
division and sale in the state court. 

It is objected that the pétition and amended pétition of Mrs. An- 
derson in this cause, being plenary, and not summary, should bave 
been treated as a bill in equity, and that proceedings in it should 
hâve been according co the course of practice in plenary bills in 
equity. Objection is also made to the bankruptcy proceeding on the 
allégation that it is summary and not plenary, and therefore not a 
proceeding in which the trial of the rights of Mrs. Anderson as against 
the assignées in bankruptcy of this bankrupt, representing his credit- 
ors, should be had. On the contrary, a bankruptcy proceeding is 
more plenary than almost any other known to English or American 
jurisprudence. It is more so than the ordinary creditors' suit in 
chancery. As already said, it is itself a creditors' suit in its nature 
and objects. The différence is only in the practiee; most of that in 
the bankruptcy proceeding being prescribed by statute. Many of the 
v.23F,no.lO— 32 
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raatters connecled with the proceedin adeed, as in ereditors' 

euits in chancery, heard on rules nisi ^^d motions to show cause, 
which are summary; but this is because the parties to those motions 
are already before the court in the bankruptcy proceeding, and it is 
useless to get out process to bring them in, and to resort to plenary 
methods in determining them. But pétitions collatéral to the bank- 
ruptcy proceedings, which in their nature are plenary, do not become 
summary merely from the fact that they are brouglit in the bank- 
ruptcy court. They are in form an^ eharacter like collatéral péti- 
tions brought in ereditors' or other suits in chancery. In the case at 
bar, the bankruptcy proceeding was itself plenary, and the collatéral 
pétition filed in it % Mrs. Anderson was plenary. AH the parties ia 
adverse interest to Mrs. Anderson — that is to say, the assignées, and 
the lien ereditors represented by them — being already in court as par- 
ties to the bankruptcy proceeding, it was unnecessary for petitioner 
to make them formally, by name, parties défendants, and to pray for 
process to bring them into court. They were already in court as 
parties défendant to her pétition soon after it was filed, by force of 
the regular publications in bankruptcy. 

It is oontended that Mrs. Anderson had no rigkt to file her pétition 
in the bankruptcy proceeding as a collatéral part of it, but ought to 
hâve brought a separate plenary suit either in the United States dis- 
trict or circuit court. Section 4979, adduced as authorizing such a 
suit, and the cases of Smith v. Mason and Marshall y. Knox, are 
cited as requiring that course to hâve been adopted. But section 4979 
merely gives the option to an assignée to bring such a suit against a 
étranger to the bankruptcy proceeding, and gives a stranger such a 
right as against an assignée. It allows an option, but does not impose 
à duty. It does not require the assignée to go out of the district court 
or the bankruptcy proceeding to assert a claim, nor does it shut the 
door of the district court in the bankruptcy against a stranger. Ef- 
forts hâve been made to induce the suprême court of the United States 
to require, by judicial législation, a resort to such suits, where per- 
sons not necessary parties to the bankruptcy proceeding hâve adverse 
rights to the assignée and ereditors in the bankrupfs estate, but that 
court bas refused thus to supplément the statute law by making that 
necessary which the statute leaves optional. There are cases, indeed, 
in which approved canons of procédure require that rights of property 
should be determined by methods pursued in suits other than bank- 
r aptcy proceedings, — that is to say, in ordinary common-law and chan- 
cery proceedings, — and the suprême court has held that in such cases 
resort should be had to suits at law or in equity. 

In the case of Smith v. Mason, 14 Wall. 419, it held that where 
propeity belongingto the bankrupt's estate has, before the bankruptcy, 
bien transferred to a "third partj," who is not a party to the bank- 
ruptcy proceeding, and that person is in possession of the property, 
and the assignée seeks to i-ecover the possession from him, the suit 
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mnst be bronght at law or in equity, and that the property eannot be 
recovered from the "third party" by rule to show cause brought in 
the bankruptcy proceeding. But in summing up the case, at the con- 
clusion of the décision, the suprême court said: "Strangers to the 
proceedings in bankruptcy, not served with process, and who hâve 
not voluntarily appeared and become parties to such a litigation, ean- 
not be compelled to corne into court under a pétition for a rule to 
show cause." This language, therefore, limits and qualifies the rathei- 
broad terms which had been used by the court on pages é30, 431, im- 
plying that such persons as "eannot be compelled to come into court 
by rule to show cause" may not come in voluntarily, as Mrs. Ander- 
sen did. 

In Marshall v. Knox, 16 Wall. 551, the same court ruled in the 
same manner. There, a partnership firm were lessees of a planta- 
tion in Louisiana. One of the partners went into bankruptcy. The 
lessor, after this event, distrained for rent upon mules and other 
property found on the premises belonging to the firm; the sherifï act- 
ing as the distraining officer. The assignée of the bankrupt partner 
thereupon sued out of the bankruptcy court a rule upon the lessor and 
the sherifï, requiring them to show cause before the bankruptcy court 
why they should not deliver to the assignée the distrained property. 
The suprême court of the United States held, on appeal, that the 
rights of the lessor, a third party in possession, who was a stranger 
to the bankruptcy proceeding, could not be adjudicated against his 
consent ander summary rule to show cause sued out against him in 
the bankruptcy proceeding. 

The case at bar is essentially différent from both of those just 
mentioned. The property with which we are concerned is in the con- 
structive possession of the assignée, and in the actual possession of 
the bankrupt, who holds for the assignée. It is thereby in the custody 
of this court, and is part of the assets in bankruptcy over which sec- 
tion 4972 gives it complète and exclusive jurisdiction. It is not in 
the possession of a "third party," having color of title, whether as 
■vendee, créditer, or sheriff, and the pétition of Mrs. Anderson is not 
a summary rule against a "third party" to show cause why he should 
not be dispossessed of the property. Moreover, the suprême court 
held in both cases last cited that the "third party" in each case 
could not be brought, by mère rule to show cause, into the bankruptcy 
proceeding to try rights ot property against his will. It did not dé- 
cide, and bas never decided, and I am sure will never décide, that a 
third party may not come voluntarily into a bankruptcy proceeding, 
by pétition or other plenary method, and submit to the bankruptcy 
court his rights touching property in the custody of that court, 
claimed as assets by the assignée in bankruptcy. Mrs. Anderson 
has come voluntarily into this court in this proceeding and asked the 
adjudication of her "spécifie claim" for property in the custody of 
the court upon which liens are claimed by creditors, who are already 
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in that court as parties to the bankruptcy proceeding, seeking to sub- 
ject that property to their liens by decree of the bankruptcy court. 

A pétition, ûled collaterally in a bankruptcy proceeding or other 
creditora' suit, calling for an answer, which answer is filed, and dép- 
ositions taken on thèse pleadinga through the course of many months, 
and then heard on an agreed "making up of issues," is a plenary 
proceeding, and binds ail parties concerned. ïhe pétition of Mrs. 
Anderson, thus proceeded in, bound the assignées and ail the credit- 
ors of the bankrupt. Even in creditors' bills, every creditor need not 
be made formally and by name a party to the record. A few credit- 
ors may maintain a suit in behalf of themselves and ail other cred- 
itors standing in like relations to the debtor and his estate. ïhe 
other creditors may come in and prove their debts, and may be treated 
as parties to the suit. If any of them décline to do so, they will be 
excluded from the beneflt of the distribution of assets, and will nev- 
ertheless be bound by the decrees of the court. Story, Eq. PI. § 99. 
Where the creditors are represented in the suit by a trustée or an 
assignée, the circuit courts of the United States refuse to hear mo- 
tions or to receive pétitions from individual creditors, require the 
trustée or assignée to represent them in ail respects, and hold them 
bound by ail orders and decrees to which the trustée or assignée is a 
party. As to trustées, this is a settled practice. 

So it is in bankruptcy proceedings. The publication in bankruptcy 
brings ail creditors into court. As early in the history of the practice, 
under the bankrupt act of 1867, as the year 1868, Judge Tbeat held, 
in Davis v. Anderson, 6 N. B. E. 145, that "creditors of a bankrupt, 
having security, whether by judgment, mortgage, or otherwise, must 
prove their debts against the bankrupt, and foreclose their liens un- 
der the authority of the court in bankruptcy, or they maj- not only 
be barred of their debts, but may also lose the benefit of their secu- 
rities. They are parties for the purpose of administering the estate, 
whether they formally come in or not. If they fail to prove their 
debts, and receive no dividends in conséquence, they are barred." 
This ruling of a judge of very high authority bas been followed ever 
since, and is only qualified by the exception of those cases in which 
spécifie liens are held on spécifie property, and the amount of the lien 
exceeds or equals the value of the property which it covers ; in which 
cases nothing passes to the assignée. 

Every judgment creditor of George W. Anderson was a party to the 
bankruptcy proceeding, nolens volens, whether he came in and proved 
his debt or not. The judgment creditors were so because their liens 
were gênerai. The only creditor who was not as of course a party, 
was the représentative of Kobert Gibbony's estate, in favor of whom 
there was a spécifie lien on spécifie property. But this lien was for 
a sum inferior to the value of the property it bound. Such was the 
condition of that lien as to that property that the représentative of 
that estate could not hâve enforced it without coming into the bank- 
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ruptcy court. As to Mrs. Anderson's pétition, Mrs. Gibbony came in 
by counsel, and was represented in the dépositions, and in tiie making 
up of issues, and in the decree of April 13, 1876. The lien creditors 
being parties to the bankruptcy proceeding in which Mrs. Andersen 
filed her pétition, it was immaterial whether they were formally named 
as défendants in the pétition or not. It was only necessary for lier 
to state her spécifie claim and ask the protection of it by the court. 
By the fihng of her pétition, those against whose liens she claimed, be- 
ing ail creditors in court, became parties défendant to it. The agree- 
ment of December 20, 1872, even if it had been valid, conld not put 
them out of court, if Mrs. Anderson chose to corne in. When she came 
in it was unnecessary for her to make them parties by prayer for pro- 
cess. In Stickneij v. Wïlt, 23 Wall. 150, it was pointedly held by the 
suprême court that the fact that the pétition did not pray for process, 
did not affect the sufiicieneyof the pétition eveu against strangers to 
the proceeding ; the court saying : "Beyond ail doubt the pétition con- 
tains every requisite of a good bill in equity, whether the pleading is 
tested by the statement of the cause of action, or by the charging part 
of the bill, or by the prayer for relief." Nor is it any objection to the 
validity of Mrs. Anderson's proceeding that her first pleading is in 
the form of a pétition. 

In Stickneij v. Wïlt, instead of bringing a distinct bill in equity in 
the United States district or circuit court, the assignée filed his péti- 
tion in the bankruptcy proceeding, assailing the validity of certain 
mortgage deeds resting upon lands of the bankrupt held by persons 
who were in no way parties to the bankruptcy proceeding. They 
were not judgment creditors, but creditors having spécifie liens upon 
spécifie pièces of realty, one of them a vendor's lien and ail the rest 
spécifie mortgages. They had not proved their claims, but stood out 
upon their spécifie securities. The assignée filed a pétition assailing 
their liens and setting out his case, without praying or taking out 
process against them. They made voluntary appearance and défense ; 
and, on appeal, sought to set aside ail that had been done under the 
pétition on the ground that the assignée should bave brought a dis- 
tinct suit in equity against them by formai bill. The suprême court 
held that the pétition was a suit, and that the bankruptcy court had 
jurisdiction without process against lienholders, when they come in 
voluntarily. The mortgagees in that case were in the same relations 
to the pétition filed that Gibbony's estate is in hère. The only dif- 
férence is that Mrs. Anderson files the pétition instead of the as- 
signée. The case of Stickney v. Wilt settles afïïrmatively the ques- 
tion whether contests respecting the property of the bankrupt between 
an assignée and persons having spécifie claims adversely can be liti- 
gated in the bankruptcy proceeding in cases where strangers to that 
proceeding come voluntarily into it, as was done by Mrs. Anderson 
on one side and Gibbony's représentative on the other. The cases 
of Smith V. Mason and Marshall v. Knox, supra, so far from negativ- 
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jng the proposition, really affirm it. In both the latter cases the as- 
signée sought to bring strangers to the bankruptcy proceeding into 
Bourt against their will by the summary process of motions to show 
^ause, and the suprême court held that this could net be done ; ruliug, 
',n effect, that if an assignée seeks to litigate against strangers any 
«"ight of property, especially where the property is not in the custody 
of the court, he must sue them as any other person must sue them, 
oither at law or in equity, in a proper court other than the bankruptcy 
court sitting in bankruptcy. 

I bave thus shown that it is not a valid objection to the proceed- 
ing of Mrs. Andersen that it was a pétition filed in the bankruptcy 
proceeding as part of it, instead of a distinct suit brought in the 
district court on its equity side; or that this pétition did not make 
parties défendant by name, and pray for process against the lien cred- 
itors of the bankrupt who were already, by the publications in bank- 
ruptcy, parties to the proceeding; or that thèse creditors and the 
assignée were not summoned each personally to appear and make 
answer to the pétition, filed in a proceeding where they bad already 
been summoned by publication and were constructively présent ; or 
that they had not formally appeared and made especial answer to the 
pétition. The assignée was incourt and pleadedtfae statute of limit- 
ations. Isaiah Welsh, administrator of J. E. Kent, much the largest 
créditer, appeared formally, and answered and filed a oross-petition, 
making ail the défense that couîd be made, either by himself or other 
creditors, not only by négation of Mrs. Anderson's claim, but by affir- 
mation of those of the lien creditors. AU the other lien creditors, 
though not formally answering the pétition of Mrs. Andersen, were 
in point of fact represented by counsel in the taking of dépositions 
for eight months, and in the argument at the hearing. ïhey were 
represented by the same counsel who had represented them in the 
state court, who had signed for them the agreemeut of December, 
1872, and who now represented Welsh and the assignée. They were 
represented by that counsel in the "making up of issues" antécédent 
to the hearing preparatory to the decree of April 13, 1876. That 
hearing was on the eleventh of December, 1876. The argument 
was elaborate and full, oral and in writing, and made in behalf of ail 
the lien creditors. After the hearing, the court held the case under 
advisement for four months. Thorough investigation was made of 
ail the voluminous évidence; ail proceedings in Montgomery court; 
and ail the proceedings in bankruptcy. During that interval the 
court freely aceepted additional notes and suggestions from counsel 
on the points involved. While the case was sub judice, I received a 
letter from Mr. Wade, dated on the twenty-seventh of January, which 
is filed in the cause, in which he said: "I bave already said ail I wish 
to say in tlie case, and, besides my oral argument, I leftwith Major 
Stiles a hastily written note of argument on the evening. the case 
was submitted to your honor. " This note I had. Seldom was a cause 
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more thoroughly contested, more fully and earnestly argued, or more 
deliberately and maturely considered, than the case between Mrs. 
Andersen and the lien creditors of this bankrupt at the hearing of 
December, 1876, upon which the decree of April 13, 1876, was ren- 
dered. 

I do not now think that I was under légal obligation to require an 
amended pétition to be filed by Mrs. Anderson. I am of opinion that 
ail the creditors were bound by the decree of April, 1876. They were 
bound technically, because they were parties to the bankruptcy pro- 
ceeding under the publications that had been made in bankruptcy. 
They were bound justly, because they had been efficiently and zeal- 
ously represented by oounsel during the whole poriod of more than two 
years, during which Mrs. Anderson's pétition had been pending and 
progressing to a hearing. In point of fact, Mrs. Anderson's litigation 
was not with the lien creditors. Their claims were not contested in a 
single instance to the extent of a single dollar. They were conceded 
to be due. Her litigation was with the assignée as to what had passed 
to him by the adjudication in bankruptcy. It is true that the credit- 
ors wereinterestedin the question, what estate passed to the assignée; 
but that officer was compétent to contest that point, and they were 
not necessary parties to its litigation. They would never hâve been 
considered by the court as parties but for the agreement of December, 
1872; and it was solely with référence to that agreement that they 
were afïorded an opportunity and the privilège of coming into the liti- 
gation, 

I gave Mrs. Anderson leave to file a pétition which should make ail 
lien creditors for whom Mr. Wade had signed the agreement of De- 
cember, 1872, formai parties by name to her litigation. This leave 
was confined to those creditors. It was a requirement upon Mrs. 
Anderson, — a burden imposed, and not a boon conferred. It was for 
the benefit of the creditors, and really a leave given them to corne in 
and contest the pretensions of Mrs. Anderson. How hâve they availed 
themselves of this privilège, which I conceive that the court was un- 
der no légal constraint to afïord, and which it accorded out of mère 
grâce ? This will appear from what transpired after the thirteenth 
April, 1876. Appeal for supervision was taken from the decree of 
that date, which, on the twentieth May following, the chief justice dis- 
missed, on the ground that bas been stated. Very soon thereafter 
Mrs. Anderson's counsel, Mr. Stiles, began a correspondence with 
Mr. Wade for the purpose of making up a correct list of the lien cred- 
itors who were to be made by name parties défendant to the amended 
pétition. In reply, Mr. Wade wrote under date of July 24, 1876, 
from a watering place in Montgomery county, a letter containing the 
following passage: "In the matters pending in the state court I rep- 
resented the judgment creditors as they appeared by pétition or oth- 
erwise down to and including Floyd Smith, (except Hartman & Straus,) 
being the first twelve in the list forwarded to me." The list com- 



504 FEDERAL REPORTER. 

menced instead of ending with Floyd Smith. The last of tlie 12 was 
Elizabeth Gibbony, executrix of Eobert Gibbony, who was doubtless 
meant. See ante, 487, for a list of thèse creditors.in the order in which 
they were named in the pétition. Alluding to the creditors in the 
Montgomery suit, he said that those represented by hiraself "embvîiee 
ail that could by any possibility bave derived anything from tlie sale 
of the lands of Anderson if the court had settled that he owned a fee- 
simple title in the same, the aggregate amount of their judgmenta be- 
ing in excess of the value of the lands. I think, upon a careful ex- 
amination of the list, I can aet for ail the other creditors except Bar- 
rett & Higgins and Miller & Go.;' aud I will either act for thora or 
get Major Taylor to accept service of process as their counsel. This 
will relieve you of the necessity of service of process as to any of the 
creditors. * * » I agrée that the testimony nowfiled in tlie cause 
on both sides may be read in évidence upon the issues upon the 
amended pétition, to the same effect as if notice had been given to ail 
the parties, but subject to ail just exceptions from any other cause. 
Prépare your amended pétition and send it to me hère by the eighth 
August. I will then indorse acceptance for such creditors as I rep- 
resent, and get Major Taylor to do the same for the other creditors, 
he and I representing ail the creditors." The amended pétition was 
accordingly sent him by Mr. Stiles on the fifth of August, 1876, hav- 
ing attached to it, as exhibits, lists of the lien creditors of the bank- 
rupt. This pétition appears to hâve been lost or mislaid by Mr. 
Wade for a long time, and was not returned to Mr. Stiles untiï Feb- 
ruary 3, 1880; the exhibits not until several months later, 

Meanwhile notice had been given to Mr. Stiles of a motion on the 
part of some of the creditors to remove the case to the Western dis- 
trict of Virginia, at Lynehburg, which motion was once abandoned, 
then renewed, and set for hearing Ootober 30, 1880, argued several 
times on several différent grounds, always strenuously resisted by Mrs. 
Anderson's counsel, but finally granted June 16, 1881, as bas been 
seen. ïhrough the failure of the movers to comply with the provis- 
ions of the statute in respect to removals, the papers were not actu- 
ally brought to Lynehburg until the thirtieth of August, 1881. On 
the seventh of January foUowing, notice was given by creditors of a 
motion to dismiss the original pétition of Mrs. Anderson, and to set 
aside and annul the original restraining order granted upon it. 

The notice was signed by John J. Wade and T. E. Sullivan, at- 
torneys for James E, Kent's administrator, and Eobert Gibbony's ex- 
ecutrix, and others. Thèse were the same counsel that had repre- 
sented the assignée and ail the creditors in the elaborate and pro- 
tracted proceedings in the case, while pending at Eichmond. The 
notice fixed the hearing for the sixth of February, 1882, in chambers, 
at Charlottesville, before Judge Eives, then judge of the Western 

1 Thèse had no part in the agreement of December, 1872, and had no right to be 
made parties to the amended pétition. — HuaiiBS, J. 
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district. This being but a month before the spring term of the court 
at Lynchburg, the hearing was adjourned to the latter place in term. 
The matter was afterwards several times delayed or continued, at the 
instance of counsel for creditors, but finally, at the fall term held 
at Lynchburg in September, 1882, where, in conséquence of the rés- 
ignation of Judge EivEs, 1 sat by désignation, the motions to dismiss 
and set aside were overruled, and the amended pétition of Mrs. An- 
deraon was filed, against the opposition of counsel for the creditors 
of the bankrupt, who strove again for delay. 

The pétition was filed, and ail creditors for whom Mr. Wade had 
signed the agreement of December, 1872, were served with process to 
answer it, either by actual service or by aceeptance of service by 
counsel, except D. Preston Parr and Samuel Straus, surviving partner 
of Hartman & Straus. Thèse latter were uon-residents residing in 
Baltimore, Maryland, who had small claims of about $175 each. Mr. 
Wade had signed for them the agreement of December, 1872, and 
had represented Parr subsequently in the court; certainly as late as 
his letter of the twenty-fourth July, 1876, which was after the decree 
of April, 1876. They were both cognizant of the proceeding of Mrs. 
Anderson, and of its fuU purport. This fact is shown by their alïi- 
davits to pétitions and answers now filed in the record, which were 
prepared by Mr. Wade for them in Baltimore, and to which they swore 
on the twenty-fourth of March, 1883, during the term of this court 
at Lynchburg, which had commeneed on the 20th, and to which pro- 
cess that had been served on résident défendants to the amended pé- 
tition of Mrs. Anderson was made returnable. 

At the beginning of the term of court just mentioned, Mr. Sullivan, 
one of the counsel for lien creditors, was présent, and asked the court 
to defer action on the pétition until Mr. Wade, his associate, who was 
expected in a dayor two from Baltimore, would be présent. No an- 
swer was presented or défense made by any of the 12 défendants to 
the pétitions, and Mr. Sullivan soon disappeared. The court deferred 
action in the matter for a week, and, none of the défendants having 
made objection, the final decree of March 26, 1883, was entered. 
This decree was, in substance, but a répétition of the decree of April 
13, 1876. The 12 lieu creditors who, through Mr. Wade, were par- 
ties to the agreement of December, 1872, had been allowed the priv- 
ilège of coming personally into court and contesting the claim of Mrs. 
Anderson. Process had been served on, or service of it accepted for, 
them by 10 of the 12. The other two, who were creditors for incon- 
siderable amounts, were aware of the pétition, but had not come into 
court. Instead of coming promptly in while there was yet opportu- 
nity, thèse two had remained away and contented themselves with 
preparing dilatory papers four days before the end of the term at 
Lynchburg, and sending them to counsel hère too late for them to be 
filed during the term. Their counsel, Mr. Wade, who had represented 
most of the other creditors, and had accepted service of process for 
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thèse others two months before, and who lived in Baltimore, wliere 
D. P. Parr and Samuel Straus resided, and who prepared their pa- 
pers for them, and was in correspondence with counsel hère in their 
behalf, instead of appearing at Lynchburg and making défense for 
tbe other creditors, as Mr. Sullivan, his associate, inlormed the court 
that he would do, remained in Baltimore, where he prepared the dil- 
atory papers which reached counsel in Lynchburg eight days after 
the term of court had commenced, and a day after the decree of the 
twenty-sixth Mareh was entered. 

By requiring Mrs. Anderson tq file an amended pétition, making 
the 12 creditors parties défendant to it by name, the court had ae- 
corded thèse défendants a privilège. Notwithstandingthis concession 
to them, thèse creditors by counsel resisted the filing of the amended 
pétition, and when it was filed, and they were summoned into court, 
failed to appear. The court did more than it was called upon strictl 
juris to do; when it required that they should be made parties. When, 
on being summoned, or apprised that the privilège was accorded them, 
they failed to avail themselves of the opportunity of making personal 
défense, the court could do nothing but grant the decree in favor of 
Mrs. Anderson, which it entered at Lynchburg near the close of the 
March term of 1883. ïhe défendants Parr and Straus were in fact 
bound by the decree of April, 1876, being, as creditors, parties in 
court under the publications in bankruptcy. They were, besides, 
during the March term of 1883, personally cognizant of the pétition 
of Mrs. Anderson, to which they signed an answer, and of the priv- 
ilège which the court had accorded them of making défense to it. They 
failed to make that défense in time; and the court is not at liberty, 
with any respect for the rights of Mrs. Anderson, who hasbeen a pa- 
tient and diligent suitor at its bar for 12 years, to reopen decrees to 
which no substantial objection bas been shown, and which were most 
maturely considered and deliberately passed, first in April, 1876, and 
next in March, 1883, and to which no effective appeal bas been taken. 

The pétitions now before the court of several or ail of the 12 cred- 
itors that hâve been mentioned, contain nothing substantially new. 
The objections which they raise to the decree of March, 1883, are ail 
either strictly technical, or set out grounds that hâve been repeatedly 
overruled by the court in this proceeding; especially at the hearing 
at Eichmond in December, 1875. The assignée and creditors were 
concluded by the decree of April 13, 1876, except from appeal. That 
they lost by invoking the supervisory instead of the appellate juris- 
diction of the circuit court in May, 1876. Allowed by the decree 
thus unsuccessfully appealed from to corne in and make défense to 
the amended pétition, the 12 creditors failed to avail of this privi- 
lège, and permitted the decree of March, 1883, to be entered against 
them. Appeal from that decree was open to them. They could 
hâve invoked the appellate jurisdiction of the circuit court, but they 
neglected to do so. Several of the 12 creditors could bave carried 
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the case beyond the circuit court to the suprême court of the United 
States. They ail neglected the recourse which was thus open to 
them, and the door of appeal is therefore closed to the decree of 
March, 1883. They now ask a review hère. After neglecting to ask 
the circuit court to review the district court, and then to ask the su- 
prême court to review the decree of the circuit court, if adverse, they 
now adopt the expédient of asking the district court to review two de- 
liberate décisions made by itself, one of them nine years ago. The 
right to ask a review of the decree of March, 1883, expired as to ail 
cases pending at Lynchburg at the end of the term which commenced 
on the twentieth of March, 1883, which terminated not later than 
the night of the eighteenth of September, 1883. Thèse pétitions for 
review were none of them filed until the first day of the fall term of 
1883, at Lynchburg. 

Proceedings in bankruptcy, in matters plenary in character and 
assimilated to equity suits, (which counsel for creditors insist that 
Mrs. Anderson's pétition is,) are required by rule 32 in bankruptcy 
to be conformed as nearly as practicable to suits in equity; and the 
eighty-eighth rule in equity forbids pétitions for review, wliere appeal 
would lie, from being brought after the expiration of the term during 
which the decree complained of is rendered. AU those pétitions for 
review, therefore, having been brought after the expiration of the term 
which commenced on the twentieth of March, 1883, at Lynchburg, 
are brought too late, and cannot be entertained. 1 will enter a de- 
cree dismissing them ail, as well on the merits as on the ground that 
they are brought too late. 



Pbabd V. Johnson. 

[Oircuit Court, 8. D. New York. April 3, 1885.) 

1. Patents for Inventions — School Dksks — Patent No. 86,440, Claim 2. 

The second claim of patent îîo. 86,440, granted to John Peard, February 2, 
1869, for an improveraent in school desks, construed, and AeW not infringed. 

2. Samb — CoMBiNATioN DP Old Elkmbnts — Validitt. 

In a patentable combination of old éléments, ail the constituents must so enter 
into it as that each qualifies every other. It must form either a new machine 
of a distinct character and function, or produce a resuit due to the joint and co- 
operating action of ail the éléments, and which is not the mereaddingtogether 
of separate contributions. Otherwise, it is only a mechanical juxtaposition, 
and not a vital union. 

3. Same— Patbnt No. 115,232. 

Letters patent No. 115,2.32, granted to John Peard, May 23, IStl, for an im- 
proved school desk, Iield void. 

In Equity. 

Frédéric H. Betts, for complainant. 
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Francis Forhes, for défendant. 

CoxE, J. This action is founded upon two patents, No. 86,440 and 
No. 115,232, granted to the complainant for improvements in school 
desks, February 2, 1869, and May 23, 1871, respectively. One of the 
objecta of the inventer in the first of those patents. No. 86,440, was 
to furnish a school desk so constructed that the desk-board caii be 
folded up ont of the way, or turned up to serve as an easel. When 
used for the latter purpose, it is held in position by adj astable sup- 
ports, having hooka formed upon their upper and lower ends, to hook 
over the edge of the desk-board, and the stationary part of the desk- 
top, respectively. The second elaim of this patent is alone in con- 
troversy, and is as follows : 

"(2) Supporting the desk-board E in an elevated position by means of the 
supports H, or équivalent supports, substantially as lierein shovvn aud de- 
scribed, and for the purposes set forth." 

The défenses interposed are : 

First, that the claim is functional and void; second, that mechanical skill 
alone is involved, and not invention; third, that as to one of the alleged in- 
fringing desks the claim, now 14 years old, is stdle; fourth, non-infringe- 
ment. 

Assuming that the daim is not functional, and for that reason void, 
it must, in view of the state of the art, be limited to the apparatus 
described or its équivalent; it cannot be held to cover broadly every 
device for holding up a desk-top. So construed, the conclusion is 
reached that the défendant does not infringe. 

The desk-board in this patent is attached to arms pivoted to the 
upper part of the standards, and so constructed that it may be used 
in three positions : horizontally, as a desk ; perpendicularly, or nearly 
so, as an easel; and it may be turned over to form the back for a 
seat. It swings in ail about 270 degrees. When used as an easel, 
it is entirely above the standards, and overhangs the seat in front, 
making it necessary for that seat to be vacated. The easel is too far 
distant from the scholar sitting in the seat behind to be used as a 
reading or book board, and can be used by him for drawing purposes 
only wlien standing. The supports, H, are movable, and can be taken 
off at pleasure. They may be made of two parts sliding upon each 
other, so that their length may be increased or diminished to hold 
the desk-board at any desired angle. When in use the desk-board is 
held rigidly in position. To move it, the hooks must be taken off. 
To change its angle as an easel, they must be adjusted by hand. 

The défendant in the two exhibits said to infringe, has a desk-board 
pivoted at a point nearly midway between its front and rear edges ; 
the rear edge turns upward, presenting the lower side to the scholar 
in the seat behind. The board swings between the standards and is 
brought so near that it can be used as a reading-board by a scholar 
while in a sitting position. A stop-hinge is used, having lugs on the 
hinge, which are turned against oorresponding shoulders in the frame 
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by pressing the rear edge of the desk-board upward and forward, so 
that when the board assumes the proper position it is held there and 
prevented from going fnrther in that direction. The hinge permits 
the board to assume two stationary positions only ; a horizontal one 
as a desk; an upright one as a reading-board. From one of thèse 
positions to the other, a distance of about 145 degrees, the board can 
be turned at pleasure. It is thought that the stop-hinge is not an 
équivalent for the hooked rod in complainant's patent. To be an 
équivalent it must perform the same function in substantially the 
same manner. The two are différent in construction, opération, and 
principle. Rowell v. Lindsay, 5 Sup. Ct. Eep. 507; Eames v. God- 
frey, 1 Wall. 78; Werner v. King, 96 U. S. 218, 230; Walk. Pat. §§ 
353, 361. 

In the second patent, No, 115,232, the object of the patentée was 
to improve the construction of school desks and seats, making them 
more simple, eonvenient and comfortable. The desk and seat boards, 
supplied with a hinge having a concealed stop, fold up, fiilling the 
space between the supports. Ample unobstructed room is allowed 
for the scholars to pass between the desks, and the concealed stop ren- 
ders it entirely safe for them to manipulate the desk-board. When 
the desk-board is turned up the under side alone is visible to the 
Bcholar. A reading-board, flanged and shouldered for the purpose of 
holding books, is attached to the under side of the desk-board and is 
held in position at the proper angle by means of wedge-shaped bloeks. 
The scholar is thus enabled to read while sitting erect in his seat. 
The claims are as follows : 

"(1) The flanged reading or book board P G attached to the under part 
of the pivoted desk-board B, substantially as herein shown and described, 
and for the purposes set forth. (2) A desk, B, pivoted brackets G C, having 
ehecks c^, and the circular end a'-, of the frame, having recess with shoulders 
«2 a^ thereon, ail combined with reading-board F G, and constructed and 
arranged as and for the purpose specifled." 

The défenses are lack of novelty and invention, and non-infringe- 
ment. The conclusion that thèse claims are for an aggregation mere- 
ly, cannot be avoided. Both are for combinations. The second claim 
contains an additional élément, and is for a larger eombination than 
the first. 

The suprême court, in Pickering v. McCidlough, 104 U. S. 310, de- 
seribe, at page 318, with remarkable perspicuity, the essential requi- 
sites to a valid eombination. The court say : 

"In a patentable eombination of old éléments, ail the constituents must so 
enter into it as that each qualifies every other; to draw an illustration from 
another branch of the law, they must be joint tenants of the domain of the 
invention, seized each of every part, per my et per tout, and not mère tenants 
in common, with separate interests and estâtes. It must form either a new 
machine of a distinct character and function, or produce a resuit due to the 
joint and co-operating action of ail the éléments, and which is not the mère 
adding together of separate contributions. Otherwise it is only a mechan- 
ical juxtaposition and not a vital union." 
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, Tested by this rule I am unable to understand how thèse claima 
can be apheld. 

If to the under side of the desk-board, shown in defendant's patent 
No. 109,518, the well known ohurch book-rest is attached, the prod- 
uct will be the précise invention described in the first claim. What 
is the one practieal resuit produeed by the action of ail the element- 
ary parts? In what manner do the desk-board and the reading- 
board co-operate to produce a common resuit ? This question was 
fairly and frankly answered by the complainant'a expert. He says : 
"They do co-operate in so.far as they form a desk-board in one posi- 
tion and a reading-board in another position." A writing-desk is 
turned up for reading, and a reading-desk is turned down for writing. 
Is not this the précise fault found to be so fatal in Reckendorfer v. 
Faher, 92 U. S. 347? The desk-board performs its functions inde- 
pendently of the reading-board. So do the hinges. There is no joint 
action. Take away the reading-board, and the desk-board opérâtes 
in precisely the same way. Each does when placed in juxtaposition 
precisely what it did alone. The reading-board does not influence or 
modify the action of the desk-board or of the hinges. Its action com- 
bined with them is in no respect différent from its action when dis- 
connected from them. It was a reading-board before; it is a reading- 
board still. No new feature is added to it by placing it in the posi- 
tion indicated. It is thought that the patent is invalid within the 
doctrines of the cases cited. See, also, Hailes v. Van Wormer, 20 
Wall. 353; Packing Go. Cases, 105 U. S. 666; Walk. Pat. § 82; Sim. 
Pat. 47. 

The bill is dismissed. 
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Tbavees V. Palmer. 

{Oireuit Court, 8. D. New York. April 3, 1885.) 

Patents fob Intentions — Hammocks — Infrikgbment. 

Letters patent No. 217,964, issued to James P. Travers, July 29, 1879, for an 
improvement in hammocks, hdd not infringed by the hammock manufaotured 
under patents issued to Isaac E. i^almer, in Jauuary and iï^ebruary, 1883. 

In Equity. 

F^rost é Coe, for complainant. 

Edwin H. Brown, for défendant. 

CoxE, J. This is an action to enjoin the alleged infringement of 
letters patent, No. 217,964, issued to the complainant July 29, 1879, 
for an improvement in hammocks. In the spécification attached to 
the patent tbe inventer déclares that the object of bis invention is to 
form a new and improved hammock which shall be stronger, neater, 
and better adapted for its purpose than the hammocks now in use. 
He says : 

"My Kammock A is made or woven into an elastic open-worked fabric of 
eotton or other flber, and is made of any length and width. It may be made 
plain or in colors. At the ends of the hammock A are secured eyelet-ringa 
a, of métal or other suitable material. ïhrough thèse rings a the suspensory 
continuons cord passes and forms a grommet, D, for the purpose of seeur- 
ing the cord C to the rings B, of métal or other proper material. * * * 
The hammock A is bound with any suitable material, thus giving said ham- 
mock a neat and tastefui appearaiice." 

The claim is as follows : 

" The hammock herein described, conslsting oi tne rectangular flexible open- 
worked fabric A, having a continuous outer flexible binding, provided with 
strengthening end cords F, and a séries of eyelets, a, in its ends, continuous 
cord G D, and rings B, as and for the purpose set forth." 

The claim covers the foUowing éléments : 

First, the rectimgular, flexible, open-workec, fabric; second, the continuous 
flexible binding; third, the strengthening end cords; fourth, the eyelets; 
flfth, the continuous clew-line; sixth, the suspending rings. 

The défense is non-infringement. An examination of the defend- 
ant's hammock, which is manufactured under patents issued to him 
in January and Pebruary, 1883, diseloses the fact that he uses but 
two of thèse éléments, viz., the material and the rings. He does not 
use the binding, the strengthening cords, the eyelets, or the continu- 
ous clew-line. It is contended, however, that for thèse, équivalents are 
adopted. That there is no outer flexible binding on defendant's ham- 
mock is conceded- But it is said that the selvage, formed by weaving 
the edges of the fabric doser than the gênerai body, is an équivalent 
for the binding. This argument would be plausible were it not for 
the fact that the hammock olïered in évidence, as made in accordance 
with the complainant's patent, also shows a selvage edge, not so wide, 
but similar in every other respect. There is, then, no substitute what- 
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ever for the bînding, which, it is quite évident, is used for ornament 
only. The strengthening end cord, which, in the drawing, appears to 
extend entirely around the sides and ends of the hammock-body, is 
not found in the defendant's hammoek. The lines of double sewing 
can hardly be regarded as an équivalent, and especially so in view of 
the fact that the same sevfing appeara on the complainant's ham- 
moek. The cord is intended to add addition al strength to the sew- 
ing. Although the défendant uses no eyelets, it may be doubtful 
whetber bis loops formed of many strings rnnning out from the ends 
of the hammock-body are not fair équivalents. It is, however, un- 
neeessary to décide this question. The défendant dpes not use the 
continuous cord extending back and forth from the hammock-body to 
the ring. His cords are separate from and independent of each other. 
Of the six éléments of the complainant's hammoek the défendant 
uses but two, and possibly an équivalent for a third. As tbree of 
them are vrhoUy absent from bis hammoek it must be held that there 
is no infringement. Williams v. Stolzenhach, 30 0. G. 891; S. G. 23 
Fed. Eep. 39; Watermeter Go. v. Desper, 101 U. S. 332; Blake v. 
City and County of San Francisco, 5 Sup. Ct. Eep. 692; Vossv. Fisker, 
5 Sup. Ct. Eep. 511; Bowell v. Lindsay, 5 Sup. Ct. Eep. 507; Prouty 
V. Ruggles, 16 Pet. 336; Gould v. Rees, 15 Wall. 187; Seymour v. 
Osborne, 11 Wall. 516, 565; Gill v. Wells, 22 Wall. 1, lé. 
The bill is dismissed. 
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Wabash, St. L. & Pac. Ey. Go. v. Centbal Trust Co. of New York 
and others. (Two Cases. ^) 

Centbal Trust Co. of New York and another v. Wabash, St. L. & 
Pac. Ey. Co. and others.' 

{Gbciiit Court, B. D. Missouri. March 20, 1885.) 

1. REMOVAL OP SUITS InVOLVINa BOTH CONTKOVERSIKS BBTWEEN CiTIZENS of THE 

Samb State and Controversies bbtwben Oiïizbns of Différent States. 
Where a suit instituted in a state court involves both a controversy between 
citizens of the same state and adistinct, indépendant, andseparable controveixv 
between citizens of différent states, either party to tlie lalter controveisy raay 
remove tJie entire suit to tiiis court. 

2. Consolidation op buiTs. 

A mortgagor came into tliis court before default, alleged that it was going to 
default, and asked for and obtained the appointment of a receiver. Tlie mort- 
gagee flled a cross-bill to foreclose the mortgage, and aiso flled a hill in ilie 
state court to accomplisli the sarae object. The coinplainant in the original 
bill, filed hère, removed the suit in the state court to tJiis court, and raoved to 
consolidate said suits. Motion sustained. 

3. Rbcbivbrs— Appointment at Instance dp Moutgagor— Forbclosdkb— Ju- 

BISmCTION. 

Semble, tha6 this court bas power to appoint a receiver, at the instauoe of a 
mortgagor, v?here default is about to take place, and, upon the mortgageesflling 
a cross-bill af ter default to foreclose, it has jurisdictioa to proceed to a decree 
of foreclosure. 

Motion t(>-Consolidate. 

For a history of the original and cross bill filed hère, see 22 Ped. 
Eep. 272. The bill was filed in the state court, because of doubts as 
to the jurisdiction of this court in the suit before it. The suit in the 
state court was removed, and the motion to consolidate made by the 
Wabash, St. Louis & Pacific Eailway Company. 

John F. Dillon, Henry T. Kent, Wager Swayne and Greene, Burnett 
é Hiimphrey, for the Wabash, St. L. & Pac. Ey. Co. 

Phillips dt Stewart, for the Central Trust Co. 

John I. Brown and Thos. J. Partis, for the St. Louis, I. M. & S. 
Ey. Co. 

Bbbweb, -T., (orally.) In thèse cases, which were argued yesterday, 
and in which there is a motion made to consolidate, I think I can ex- 
press my views better by commencing at the rear end of this litiga- 
tion. The last suit was commenced by the filing of an original bill 
in the state court, in behalf of the Central Trust Company of New 
York, a bill of foreclosure, making the Wabash road, and the varions 
mortgagees thereof, parties défendant. That the state court had ju- 
risdiction of that suit is to my mind indisputable, and that it was a 
case which was removable to this court is equally clear, although 
some of the parties défendant, one at least, is a citizen of the same 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
v.23F,no.ll— 33 
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state wîth tlie complainant, the Central Trust Company; for there is 
a primary, separable, independent controversy between the Central 
Trust Company, a citizen of New York, and the Wabash Railroad, a 
citizen of the state of Missouri, a controversy in respect to the mort- 
gage given by the one to the other. Where there is such a separable, 
independent controversy between citizens of two states pending in a 
suit in the state court, either one of the parties to that controversy 
mayfile his pétition and bond to remove the entire suit to this court, 
although thereby they bring into this court, if you ploase, anotber 
controversy between citizens of the samo state.. That is the clear 
language and scope of the décision in Barney against Latham, 103 U. 
S. 205 ; and followed by other causes. In other words, the suprême 
court there affirmed, as was well said yesterday, the doctrine that 
where there is in a suit a distinct, separable, independent controversy 
between citizens of two states, it is a case which may be removed into 
the lederal courts, and the fédéral courts can take jurisdiction of it, 
and of the whole of it. In that respect, as said in a late opinion of the 
suprême court, the jurisdiction of the circuit court is larger than that 
which can be obtained by an action brought originally hère. Hence 
that case — the last suit — is properly in this court; and that this court 
bas jurisdiction of it, with ail that is involved, we bave no question. 
In the foreclosure of a mortgage there is a certain sensé in which 
you may say that the only indispensable parties are the mortgagor 
and the mortgagee. You can foreclose that mortgage and divest the 
mortgagor of ail his interest, and transfer it by sale into the mort- 
gagee, or any other purchaser, and that without the présence of other 
incumbrances as parties. And yet we ail know that there are cer- 
tainly proper parties, or may be proper parties, other than the mort- 
gagor and the mortgagee. Subséquent mortgagees, of course, are 
proper parties in orderto eut off any equity of rédemption ; and while 
it is laid down in the suprême court of the United States that an inde- 
pendent controversy between the mortgagor and a third party, one 
involving the question of paramount title, is not to be litigated in a 
foreclosure suit, yet ail those things which simply involve matters of 
lien on the properfcy, whether prior or subséquent, may, as a gênerai 
rule, properly bè considered in such a suit. Well, that case being 
one that is properly in this court, a motion is made to consolidate it 
with a prior case, a case brought originally by the Wabash road. It 
has been said that that original action wa,s an anomaly. A mort- 
gagor, before default, cornes into a court of equity and says he is go- 
ing to default, and wants the court to take possession of its property, 
the mortgagee saving notbing. ' It may be it is not a common action, 
and yet I believe it is not solitary nor the first. That application 
presénted this state of facts to the court: that hère was a vast prop- 
erty, running through several states, burdened with a variety of local 
incumbrances and obligations, wbose value consisted largely in its be- 
ing preserved in its entirety and with ail its connections. Split up 
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iuto a hundred fragments, theaggregate value pf the varied fragmentsj 
it-was contended, would be as nothing compared with the value of 
the single, intact property; and the question was put before the court 
whether, two days before a default, when various rights of attack: 
would arise in différent parts of this territory, the court might antic - 
ipate and take possession of the property, and préserve it intact, in 
order to permit the gênerai mortgagee, when default actually occurred, 
to file its bill for foreclosure, and hâve the property, as an entirety, 
sold ? While, of course, there were matters, in respect to this, of doabt 
that required considération, — and we did consider it carefully, — yet 
both of us then thought, and both agrée now, that it was wise that it 
was so done, and that the court properly appointed the receivers. 

Immediately after the filing of the bill, when the default came, the 
trustée in the gênerai mortgage filed a cross-bill to foreclose such 
mortgage, and that cross-bill is pending with others. The object of 
the cross-bill, and the object of this original bill filed in the state court, 
is the same. Of course the query naturally arises, what is the necessity 
for this last? If there was jurisdiction in the court in the first suit, 
what is the necessity of the second ? Speaking for myself, I think the 
court had jurisdiction over the first bill ; that the cross-bill was properly 
filed; and that the court would hâve jurisdiction to proceed to a de- 
cree in that. And yet I cannot say that it was unwise to initiate the 
second suit, because hère is an original bill filed in the state court, a 
court of unquestionable jurisdiction, long after the default had oc- 
curred. It is not always sufficient, to be sure, that the court has ju- 
risdiction to render a decree ; it is also often well to hâve the proceed' 
ings such that ail parties interested are satisfied that it has jurisdic- 
tion, that there shall be no doubt existing; because a doubt tends to 
check bids at a sale, and prevent the property offered for sale from 
realizing its full value. Hence I see that there was a propriety, 
while I do not think there was a necessity, for this second suit com- 
menced in the state court ; and yet, that having been commeuoed, and 
having been transferred to this court, and the object of the suit in 
the state court and the cross-bill in the fédéral court being the same, 
I see no impropriety in consolidating the two and proceeding with 
them as one Consolidated case. The parties are the same. There is, 
as stated, perhaps a technical change in the name of a single party 
or two, défendants in the state court, yet they are merely substituted 
trustées in some of the mortgages; so that the interests, the questions, 
the controversies, the real parties are identieal in the two cases. The 
order will therefore be made for a consolidation. 

Of course this cuts off no questions, as to any particular party 
made défendant, as to whether he is properly in court. He can still 
raise any question of that kind. He can deny that the controversy 
or the matter which is charged against him is one whieh is determin- 
able in this case. Each individual défendant has his right to corne 
into court and challenge the propriety of the proceeding as against him. 
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AU we hoH now îs that the cases are properly before us, and that, 
•with the unity of interest and the unity of questions and the identity 
of parties, the motion to consolidate is proper, and should be sus- 
tained ; and it is so ordered. 

TBBA.T, J., concurs. 



LaTJDEEDALE Co. V. FOSTEB. 
{Circuit Court, W. V. Tennessee. April 9, 1885.) 

JuHisDicTioN— Equity — Sbt-Off— Statb and Fédéral Judgments. 

The relation between the state and fédéral courts imposes a restriction upon 
the equity powers of either in setting ofE a judgment oï the one against a judg- 
ment of the otlier. Where, therefore, a fédéral court of equity is asked to set 
aside the satisfaction of a state judgment at law or to détermine équitable 
défenses to that judgment, as a preliminary to a deoree of set-oiî against a 

' judgment of the fédéral court itself, the parties will be sent to a state court of 
compétent jurisdiction to settle their controversy, and in the mean time the 
fédéral judgment will be stayed. 

In Equity. 

Metcalf é Wallcer and Thomas Steele, for plaintiff. 

Myers é Sneed, for défendant. 

Hammond, J. The défendant holds the balance of a judgment at 
law in this court against the plaintiff, which, after adjusting the mat- 
ter of crédits olaiméd in the manner indicated by the court, on con- 
sidération of the master's report, amounts to $2,052.83. This judg- 
ment he is seeking to enforce by mandamus. The plaintiff claims a 
judgment against the défendant in the circuit court of Lauderdale 
county for $1,870.51. This bill is filed to set off one judgment against 
the other, and to adjust certain disputes as to crédits claimed by the 
plaintiff and denied, which latter feature lias been determined on ex- 
ceptions to the master's report, and need not be further noticed. It 
allèges that the défendant is insolvent, and that the plaintiff bas no 
opportunity to enforce its judgment by exécution. There would be 
no doubt about the plaintiS's right to this relief, and no difficulty in 
granting it, but for the fact that on the records of the state court the 
judgment appears to hâve been "satisfied" by a levy upon and sale of 
defendant's land under an exécution which issued on the judgment. 
3 Meigs' Dig. (2d Ed.) § 2490. The bill states this, and seeks to 
avoid its effect by invoking the équitable powers bf this court to set 
jiside the entry of satisfaction, because, as is alleged, the sale was 
void, and the plaintiff took no title to the land, by reason of certain 
irregularities and defects which the bill points ont. 1 Meigs' Dig. (2d 
Ed.) § 516 ; 2 Meigs' Dig. § 1753. It further allèges that the plain- 
tiff disclaims ail title under the exécution sale; that, because the pro- 
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ceediug was void, it bas never taken any steps to recover possession ; 
that the défendant remains in possession, and bas mortgaged the 
land for its full value; and that the mortgage would now absorb the 
property, onwhieb the judgment is npt now a lien, the statutory time 
for the lien baving long since expired. 

The answer of défendant neither admits nor dénies the invalidity 
of the sale, but insists that the plaintiff must stand by its title to the 
land; that the proof shows tbere is no judgment, it having been sat- 
isfied of record ; and that the plaintifï, having appropriate remédies 
to recover possession, cannot now claim further satisfaction through 
a set-off. It also sets up certain équitable défenses against the judg- 
ment, arising out of the fact that, under our state revenue System, it 
was procured against défendant as a surety on the county tax coUect- 
or's bond, in a summary way, without any notice to him, and only on 
notice to the defaulting collector, and that, under those statutes, as 
sucb surety, he was entitled to certain advantages and privilèges which 
bave been denied to him by the plaintiff, whereby the judgment itself 
is void; and a court of equity will not enforce it. 

The court concèdes very fully the principle that equity, in exercis- 
ing its powers to set off one judgment against another, requires that 
the plaintiff's judgment must be a subsisting claim capable of en- 
forcement, and that if tbere be any obstruction to it the court will 
not interfère, but leave the parties to their mutual légal rights. Wat. 
Set-off, p. 380, §§ 349-355. But this must be understood as sub- 
ject to the power of a court of equity to inquire into and remove the 
obstruction in a proper case for équitable jurisdiction in that behalf. 
Id. If this case were in the equity court of the state, and both judg- 
ments were those of the state court of law, or if both judgments were 
those of a fédéral court, neither court of equity could bave any dif- 
ficulty in deciding the question bere raised. If a proper case bas 
been made for the plaintiff, the satisfaction would be set aside, the 
judgment reinstated, and the set-off declared; or, on the other hand, 
if there be any validity in the équitable défenses set up by défendant, 
the court would give effeet to them by refusing the set-off and re- 
straining by injunction any further vexation on account of a void 
judgment. Thus complète equity would be meted out to thèse par- 
ties. 

As it is, however, this fédéral court of equity bas no jurisdiction to 
scrutinize the records of a state court, correct them by setting aside 
an entryof satisfaction appearing theréon, and adjudicating upon the 
validity of the proeeedings, to bind thèse parties in a matter like this. 
Of course it could, whenever the matter came up in litigation, déter- 
mine whether any title to the land had passed or any controversy over 
or involving the title; but that is not what we are asked to do; we 
are asked to vacate a satisfaction of record, re-establish a judgment 
of a state court, and satisfy it by a set-off; which, I think, we cannot 
assume to do. On the other hand, neither can we inquire into and 
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adjudicate npon the équitable défenses set up in beîialf of défendant 
to the judgment, for the same reason precisely, and because we are 
forbidden by statuts to enjoin a state judgment or exécution. Kev. 
St. § 720. This statuteis the déclaration of a principle which, neces- 
sarily, must prevail to préserve harmony in our System of govern- 
ment, and substantially controls this court to refuse its relief both to 
the , plaintiff and défendant in this matter of dealing with the state 
judgment. So, too, the state court of equity cannot enjoin the féd- 
éral judgment we hâve hère, or otherwise interfère with it. 

At first it seemed to me that the logicai but unfortunate resuit of 
this situation would be to dismiss this bill; but on reflection I am 
satisfied that would be wrong. It would defeat the plaintiff in the 
collection of its debt, for which it already has a judgment, and prima 
facie a valid one, it it has not been satisfied. It would allow an in- 
solvent debtor, while still in possession of the land sold under exécu- 
tion, to keep the land and deny the debt, and by a mortgage to dis- 
place the judgment, levy, and sale. The défendant would collect bis 
money from the plaintiff and render its claim against him fruitless, 
no matter how just, for this is ail with which he has to pay. How- 
ever, the accidents of this particular case should not control our judg- 
ment hère. The true principle is that our duplex system of govern- 
ment has imposed upon our state and fédéral courts of equity, in their 
relation to each other in this matter of dealing with judgments at 
law, restrictions upon their respective équitable powers which other- 
wise would not exist. To do complète equity between the parties 
hère, for example, requires essentially the concurrent and co-opera- 
tive action of both a state and fédéral court, while, under ordinary 
circumstances, either court could give full relief. By sending thèse 
parties to the state courts, to take within a reasonable time such 
action as they may be advised to settle their controversy over the 
state judgment, we do no violence to the comity between the courts, 
and usurp no intolérable jurisdiction; while, in the mean time, we 
ean stay our own judgment and await a settlement of that contro- 
versy in a court of compétent jurisdiction. But since the defendant's 
judgment against the plaintiff must be coUected by taxation, which, 
under our process, is a very slow proceeding, I do not think it proper 
to delay the levy and collection of the money, but direct that it shall 
be paid into the registry of the court, to be invested and beld for the 
party to whom we may ultimately decree it. The only objection is 
that this may be imposing a tax on the county which it possibly need 
not levy, but that is largely its own fault in not sooner taking the 
necessary steps to vacate the satisfaction of its judgment. Besides, 
the sum is not large, and if the money goes back into its treasury, it 
will be in exonération of future taxes, and no great harm is done. 
The surplus must, of course, be paid to détendant., Either party may 
hâve leave to apply for further directions. Decree acoordingly. 
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Bt. Louis, K. C. & C. R. Co. v. Dewees and others.* 

(Circuit Court, E. D. Missouri. Mardi 28, 1885.) 

L Appointment op Reorivbr of Unoccupikd Bati^way PiioPERTir wHiiBE Pos- 
session AND 'l'iTLE AUE IN DiSPOTE. 

Where the title to an unused railroad track is in dispute, and both parties to 
the controversy claim possession, and neither is in actual physical possession, 
a court of equity will not intei-fere in a suit to quiet title hy appointing a ru- 
ceiver, even where the défendant has atterapted to tako forcible possession, 
until the ri^ht to possession is established at îaw. 

2. Samb. 

liemhle, that the proper way in auch cases ia to eslablish both title and pos- 
session at Iaw. 

Bill to Quiet Title. Motion to appoint a receiver. 

The MU Btates, among other things, that the défendant has at- 
tempted to take forcibîe possession, and prays for an inju notion, and 
the appointment of a receiver to take charge of the property in dispute, 
pending the proceedings herein, or until the f urther order of the court. 

Noble é Orrick, for complainant. 

Farrish é Jones, for défendants. 

Breweb, .J., (orally.) In this matter, Brother Noble, which you 
and Mr. Orrick presented yesterday, we hâve read your briefs and 
listened to your arguments with a great deal of interest and pleasure, 
as we always do, but it sesras to us they beg the important question, 
a question yet unsettled, and that is the question of possession. A 
party in conceded, open, notorious, actual possession is entitled to 
hâve that possession protected in a court of equity as well as in a 
court of Iaw; but upon the affidavits, — I do not want to say that 
your's do not make a case in your behalf, yet they are contradicted 
by the affidavits of the défendants, — it impresses myself and my 
Brother ïreat that this question of possession is as yet unsettled. 
It is a disputed fact. It is a thing which you cannot proceed upon 
as a basis from which to build. If it was settled, — if we thought that 
the possession was established, and that hère A., B., and C. were, in 
the manner you indicate, undertaking to crowd you eut of possession, 
why, it would impress us very differently from what it does now. I 
can understand how, for instance, in a building — your own home — you 
are in it ; your family is there ; possession is actual ; it is open, it is 
notorious ; and anybody who attempts to interfère therewith meets 
the matter of possession as an established fact. If it is a pièce of 
land upon which there is no improvement, — an open quarter section of 
land, or, as in this case, a track over which no trains hâve been run 
for the last year or two ; a sort of dead, empty, open property that is 
not tangibly, physically occupied, — it impresses me, and impresses my 
Brother Treat, (and in that we agrée very positively,) that the right 

iKeported by Benj. P. Rex, Esq., of the St. Louis bar. 
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to possession sliould, by some légal proceeding, Le established before 
any further action is taken. 

Of course, in an ordinary action at law, the right to possession can 
be settled. I do not mean to say you hâve nofc possession, and that 
thèse gentlemen on the other side are not trespassing upon that, but it 
does impress us that, upon the afïidavits, there is that doubt hanging 
over the question — that uncertainty as to your possession — which for- 
bids the court interfering in the summary way. Of course we would 
like to do everything in our power to prevent any physicai violence, — 
any lawless acts ; and if this case stood alone by itself, with never a 
chance of another to foUow it, we might, on the suggestions and ar- 
guments you hâve made, feel we were doing soeiety good by taking 
possession. Yet the action we take upon this matter will lie before 
us as a précèdent in the future, and to that extent, at least, limits 
our discrétion. So far as the possession, in the first instance, of the 
Forest Park Railroad Company is concerned, it is unquestioned. It 
built the road ; it was in possession; didthework; prooured and laid 
the iron. Now, whether its possession has been ever, in fact, trans- 
ferred to you, is one of those questions which we think, on affidavits, 
is not clear. The corporation, as a corporation acting through its 
directors, never transferred possession. No officer of the court ever 
transferred possession. You do say that Mr. Shultz, vice-président 
and acting manager, did transfer possession, — we can only speak 
from what is developed in the affidavits hère, and from that it would 
seem to us as though he had forgotten the obligations of consistency, 
and had trifled with one or other of the parties in interest, — yet it 
does not seem to us that you hâve established that actual, indisputa- 
ble, acquiesoed possession which puts you in a position where you can 
invoke the power of this court for its protection. We think that the 
true way for you is to first establish your légal tjtle to that posses- 
sion. If the charge had been made hère the other day that thèse 
défendants were likely to take up the iron and carry that away, and 
thus destroy the property, why that would bave put the question in 
a différent shape before us. But that was not suggested. It does 
come before us in the light that possession to-day is of value; not 
that either party is going to take up the track and destroy the prop- 
erty as a property, but that there are other matters not fully devel- 
oped in the testimony, — some supposed advantage in présent posses- 
sion in référence to other outside connections. 

While we should like to do ail possible to préserve the public peace 
under the circumstances, yet we do not feel that the case is so clearly 
presented to us, in respect to your actual possession, that we ought 
to initiate the plan of appointing a receiver, — disposseasing both par- 
ties; for, if we put the property in the possession of a receiver, it 
looks to us very much as though we would hâve a receiver taking 
charge of a pièce of dead property like an open quarter section of 
land, and just put in bis possession for the sake of keeping the par- 
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tîes wlio claim it out of possession, — a reeeiver who couli not do any- 
thing with it, who could not build the road, who could not operate it 
because there ia no rolling stock, and no connection with any other 
road, and no opportunity of doing anything, but simply put in pos- 
session to keep your client, ajid Mr. Davis' client oatside, and hold 
it while you proceeded to litigate the title and right to possession. 

We think the true way is that the question of title and possession 
should be settled by an action at law, and that will end ail contro- 
versy. We hâve looked at it for the last two or three days, on thèse 
diijferent facts, in ail the lights and shades auggested, and we feel con- 
strained to deny the application for a receiver. Mr. Brother Teeat 
suggests, if we should carry this to the extent to which j'ou claim, we 
should be having this court pushing the doctrine of receivership to 
the extent of making us Justices of the peace, and issuing peace war- 
rants. 



Blaib, Trustée, v. St. Louis, H. & K. E. Co. and othefs. (Nobton, 

Intervenor,*) 

[Oircuit Court, E. D. Missouri. March 19, 1885.) 

1. RECErvBRS — Antb-Rbcbivbrship Debts — Attornets' Fbes. 

A claim of an attorney against a railroad, for fées earned a year and a hall 
before the appointment of a receiver, is not entitled to any préférence. 

2. Samb— Attornets' Salary. 

Where the annual salary of the attorney of a railroad falls due only a short 
time before the road is placed in the hands of a receiver, his claiin against ihe 
Company is entitled to priority over that of raortgage bondholders. 

3. Samb — Paymbnt of Judoment against Road. 

One who pays a judgment against a railroad compan-y a few weeks before 
the appointment of a receiver, under an agreement that the araount so advanceii 
shall be repaid by the company, is not entitled to priority over bondholders. 

In Equity. Exceptions to master's report. 

Théo. G. Case, for complainant. 

John O'Grady, for receiver. 

James Carr, for intervenor. 

Bbbwer, J., (orally.) In the exceptions which hâve been argued 
to the reports of the master in the case of Blair against St. Louis, 
Hannibal â Keokuk Railroad, the first that I shall notice is that in 
the case of Norton against Railroad Company, where three sets of 
claims were presented. 

The first was for services as spécial attorney in two or three cases, 
a year and some months prior to the appointment of the receiver, 
amounting to |135. The master disallowed that; that is, he recog- 

1 lleported by Benj. F. llex, Esq., of the St. Louis bar. 
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nîzed it as a daim against the company, but refused to gîve it prior- 
ity over the mortgages. In tliat, I think that he was right. While, 
of coarsej as we in the profession ail agrée, lawyers are benefactors 
to the race, and entitled to spécial considération at the hands of any 
intelligent tribunal, yet I think that the lawyer who waits a year and 
a half before eollecting bis fées is giîilty of great négligence. He 
certainly présents no équitable claims for préférence. 

The second claim is for salary for the year prior to the appoint- 
ment of the receiver. The master finds, and that fact is not chal- 
lenged, that he -was to be paid a salary of a thousand dollars, payable 
at the end of the year, which amount became due just before the ap- 
pointaient of the receiver; and it is insisted on the part of the bond- 
holders that that is not a claim of a eharacter to be recognized and 
awarded priority; in other words, that the services of an attorney 
are not necessary to the opération of a raiiroad. The counsel seemed 
to liken this to the rulings under that statute, in force in some states, 
making a raiiroad company responsible to one employé for the nég- 
ligence of a co-employe. Such statute bas been held to refer only to 
that négligence which ooeurs in the management of the trains, the 
actual opération of the road, something which is attended with pecul- 
iar risk, and so justifying an exception to the gênerai rule of mas- 
ters' liability. It does not seem to me that in that idea is to be 
found the true test. I think that whatéver is necessary in the ordi- 
nary administration of the affairs of the corporation, cornes within 
the spirit of the décisions of the suprême court; and that an attor- 
ney's services are thus necessary is very clear. That exception made 
by the bondholders will be overruled, and the allowance sustained. 

The third arises upon thèse facts. It appears that this gentle- 
man, the attorney of the road, paid off sundry judgments,. rendered 
before justices of the peace, against it, paid certain claims for wages, 
and for stock killed, etc., and paid them under an arrangement, be- 
tween himself and the ptesident of the company, that the money thus 
advanced by him should be repaid by the company on the first of Jan- 
uary, 1884. This was only a few weeks before the appointment of 
the receiver, and his claim is that, having paid thèse liabilities of the 
company, at its instance, under a contract by which repayment to him 
was to be made at a time within less than six months before the ap- 
pointment of the receiver, such debt should be preferred to the mort- 
gage. We do not thinlc so. It amounts simply to this: He loaned 
the company so much niohey, but the bondholders had loaned theirs 
long before, and loaned it'secured by a lien. If he had taken a mort- 
gage at thé tirùe of making this loan, and thus obtained a lien, no 
one would contend that he thereby obtained priority over the earlier 
loan. That is ail this transaction amounts to. He loaned so much 
money to the company, but did not take a lien. Now he asks that, 
not having tàkën a lien, and having loaned the money a few weeks 
before the appointment of the receiver, that he should obtain priority 
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over those wio loaned money three or four years or more ago and 
then took a mortgage. Ail the exceptions in this case of Norton's 
will be overruled. 



Blaie, Trustée, v. St. Louis, H. & K. E. Co. and otliers. (Norton, 

Intervenor.'j 

(Cirniit Court, E. D. Missouri. Mardi 19, 1885.) 

RECEIVEHS—ANTE-RBCEIVEIianiP DeBTS— SOHETT ON APPEAL-BOND. 

Where a judgment is recovered against a railroad company in an inferior 
court upon a claira not entitled to priority, aud an appeal is taken, and the 
company's attorney goes on the appeal bond, and a receiver of tlie road is 
thereaftcr appointed, and atter hia appointment a judgment is recovered in 
the appellate court against tlie company and tlie attorney, and the latter pays 
it, his claim is entitled to no priority over that of moitgage bondliolders. 

In Eqnity. Exceptions to master's report. 

It appears that the intervenor paid the judgment referred to in the 
opinion of the pourt. 

Théo. G. Case, for complainant. 

John O'Grady, for receiver. 

James Carr, for intervenor. 

Breweb, J., (orally.) The other case of Norton against The Same 
Road présents a différent state of facts.'' There, the same gentleman, 
who was attorney for the road, at the instance bf the président, went 
surety on appeal-bonds. Cases were pending before a justice of the 
peace in the latter part of 1873, a few months before the appoint- 
ment of the receiver, and after judgment there the company appealed, 
and he signed the appeal-bonds. The cases went to the circuit court 
of tbe state, and on trial there, after the receiver's appointment, judg- 
ments were rendered against the company, and against him. 

Well, not one of the claims sued on before the justice would be en- 
titled to priority. They date back two or three years before the ap- 
pointment of the receiver, and it would be strange if, when the claims 
in the first instance were not of a character entitled to priority over 
a secured and registered indebtedness, that an attorney of the road 
could, by simply giving his services as surety on appeal-bonds, in- 
directly secure the payment of those claims in priority to the mort- 
gage debts. We tbink the ruling of the master in that was correct, 
and the exception will be overruled. 

'Reported by Benj. P. Rex, Esq., of the St. Louis bar. 

* See other case of same title, which was decided immediately before this one. 



&24 FEDERAL BEPOBTEa 



Blaik, Trustée, v. St. Louis, H. & K. E, Co, and othera. (Geeene, 

Intervenor.') 

{Circuit Court, E. D. Missouri. Mardi 19, IRS.ï.) 

MOIiTGAGES — StJREENDKR OF BONDS riNDISU SCAONS ARIiANaKMKXT — LtKN FOU 
POIIÏION OP KbDUCKD lUDEBTBDSESS, FOU WHICH ÎJeW BoKDS WE1!E KOT is- 
8UED. 

The Indebtedness of a railroad was scaled down, — old mortgage bonds wero 
surrendered, and new issued. A créditer surrendered liis lionds, and received 
new ones for ail, except a small portioa, of tlie reduced indehlediiesa lo liiiii. 
No bond was issued for it, because no bond was issued for so small a sura. 
Held, that said oreditor is entitled to a lien, equal to that of other mortgage 
creditors, for the whole amount due liim. 

Exceptions to Master's Eeport. 

Théo. G. Case, for complainant. 

John O'Grady, for receiver. 

Fogg é Hatch and James Garr, for intervenor. 

Bebweb, J., (orally.) In the case of Greene against The Railroad 
tbiB state of f acts is presented : It appears that this gentleman held 
at one time, I think, $20,000 of bonds. (I may not hâve the figures 
correctly.) The indebtedness was scaled down, and new bonds were 
issued. He surrendered his old bonds, and received new bonds for a 
portion of that amount; but there was a fraction over, $500 or $600, 
and no bonds apparently iasuing for that limited sum, he holds that 
claim unadjusted, or rather unsecured by a bond. The master has 
allowed this as a claim against the company, but holds that it is 
inferior to the mortgage, — this new mortgage that wascreated at the 
time the debt was scaled down. In that, we think he is mistaken; 
that as Mr. Greene held the amount of the original indebtedness — 
$20,000- — as a prier and secured debt, and surrendered it for the mère 
purpose of having the indebtedness scaled down, he is entitled for ail 
of the reduced obligation to corne in with the présent bondholders on 
the same standing; that althoagh he has an amount hère of $500, 
— not enough to make a full bond, — yet his debt in equity stands on 
the same footing as that of those who hâve received bonds. So in 
that respect the exception will be sustained, and the debt will be held 
to be of equal lien with the mortgage debt, and paid out of the pro- 
ceeds of the sale, the same as the other mortgage obligations. 

1 Reported by Benj. F. Kex, Esq., of the St. Louis bar. 
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Kellogg and otliers v. Eoot and others. 

[Circuit Court, W. D. Miehigan, 8. D. March 30, 1885.) 

1, AssiQNMENT POB Beneftt of Crediïoks — How. St. Mich. §? 8739, 8744 — 

FliAUDULBNT PKEFBHENCES. 

A créditer in Micliigau ma)' talie security by mortgage, or otlierwise, from 
an insolvent debtor, witli linowlcdge of his flnancial weakiiess, so long as tiie 
creditor has no notice or knowledge that tlie debtor contemplâtes making an 
assignment, but the security must be given at tUe instance of the creditor, be 
duly delivered, and he must hâve no "notice or knowledge of any f raudulent 
purpose, within tlie meaning of tlie statute. 

2. Bame — Chattel Moktgagbs Held Void. 

When an insolvent, at liis own instance and convenience, voluntarily gives 
some of his creditors security, it is at once a suspicions circumstance, and il 
followed within a short time byan assignment, the conclusion will be justifled, 
in the absence of other controlling circumatancea, that both vvere contem- 
plated, and should be deemed in lavr one transaction ; âad such securilies will 
be held void. Chattel mortgages held void. 

In Equity. 

Smith, Nims, Hoyt é Erwin, for complainanta. 

Norris é Uhl, for défendants, Eoot & Co. 

Mitchell, Bell é McQarry, for défendants, Stone & Porter. 

WiTHET, J. Kellogg & Co., the complainants, are creditors of Bi- 
lan H. Stone, who, on the tenth of March, 18Sé, signed two chattel 
mortgages covering her entire stock of goods, in Portland, lonia 
county: one to her father-in-law, Darius Stone, of that place, for 
$6,176.90; the other to the défendants, Eoot & Co., of Détroit, for 
$4,778.83, aggregating about $11,000. Her husband, Allen Stone, 
was her man of business, who, as her agent, managed the store and 
conducted her afïairs. He had the mortgages prepared, took them 
to Mrs. Stone to be executed, and when she had signed them, they 
were handed back to him, one to be filed in the towu clerk's office, 
the other to be handed to Darius Stone. Neither of the mortgagees 
were présent, or knew that the mortgages had been prepared or signed 
until a subséquent day. Allen Stone had them in his possession un- 
til March I7th, at about 5 o'clock p. m., when he lodged them in the 
proper office to be filed. In the mean time he had caused to be pre- 
pared a common-law assignment for the benefit of Mrs. Stone's cred- 
itors ; had conferred with the défendant Porter, and procured his as- 
sent to act as the assignée. From the clerk's office, after filing the 
mortgages, Allen Stone proceeded directly to the store, and within 
two hours the assignment was executed and delivered to Porter, to- 
gether with the assigned property. 

The bill of complaint sets up the facts in the case, and prays that 
the mortgages be declared void; that the assignée be enjoined from 
paying them; that a receiver be appointed to take charge of the 
assigned property, and enforce the trust. There is also a prayer for 
gênerai relief. On the motion for an injunction and for the appoint- 
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ment of a receiver, bolh were refused, but the cause was retained for 
hearing upon the merits. 

The statute of this state déclares that ail common-law assignments 
which give a préférence to one créditer over other creditors shall be 
"void." How. St. § 8739. The deed of assignaient, on its face, is 
not open to the objection that it gives a préférence; but it is claimed 
that the transaction of Mrs. Stone, touching the mortgages and the 
assignment, manifest an attempt to évade the statute, and should be 
considered as one transaction. The suprême court of Michigan has 
given construction to the statute in question as regards some of its 
bearings on this case: The provision already alluded to, "that ail 
assignments, commonly called common-law assignments, for the ben- 
efit of creditors, shall be void unless the same shall be wittiout préf- 
érences as between such creditors." And the sixth section of the 
act, (How. § 8744,) which reads: 

"In case there shall be any fraud in the matter of said assignment, or in 
the exécution of said trust, or if the assignée shall fail to comply vvith any of 
the provisions of this act, or fail or neglect to promptly and faithfully exécute 
said trust, any person interèsted therein may file his bill in the circuit court 
in chancery of the proper county for the enforcement of said trust, and the 
court, in its discrétion, may appoint a receiver thertiin," etc. 

The construction is that the gênerai intent of the statute is to secure 
equal distribution of the property of insolvents among ail their cred- 
itors, and if préférences are fraudulently attempted, the intervention 
of a court of equity to prevent it is authorized. Commenting on th© 
first section, the court says : 

"The statute déclares the assignment 'void' if the bond is not flied; but 
this Word is f requently used in the sensé of voidable, and it must hâve that 
construction hère if it shall be necessary to give other provisions of the stat- 
ute efEect." Fuller v. Hasbrouok, 46 Mich. 78; S. 0. 8 N. W. Eep. 697. 

The bill in the case at bar is filed on the theory that, although 
préférences were given, the assignment croates a trust, and is to be 
enforced, the préférences alone being void; and such view is upheld 
by the case referred to, and will be followed by this court as mani- 
festly the correct construction of the statute, and which we must ac- 
cept. 

About two months prier to the time the assignment was made, 
Allen Stone, the husband of Mrs. Stone, applied to her creditors for 
an extension of their claims, among them to Root & Co., who were 
then informed concerning her financial condition : that she could not 
then pay ail her creditors promptly, but if they would grant her an 
extension, he thought she would be able to pay them. Root & Co. 
refused, except on the terms that they should be secured, and Stone 
promised to give them sècority, in case his wife consented. Root & 
Co. thèn prèpared and sent by mail to Mrs. Stone four notes, each 
for $887.55, payable in two, three, four, and fîve months, which she 
signed and' retUrned, but gavé no security at that time. On the tenth 
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of March foUowing, as already stated, she signed the chattel mort- 
gage on her stock of merchandise, and wrote to Eoot & Co. the same 
day, "I hâve this day made a chattel mortgage in your favor, on my 
stock of goods, for $4,778.83, which I will place on file for j'ou." 
The letter was received on the twelfth of the same month, to which 
no reply was made. The mortgage, it is seen, was for au amount in 
excess of the indebtedness in January of $1,228.63, but it seems 
this excess was for goods sold since January, and not paid for. 

Previous to applying to creditors for an extension, Mrs. Stone, 
through her husband, had made unsuccessful efforts to borrow three 
or four thousand dollars with which to meet pressing debts, and fail- 
ing to ând any one willing to lend on the security that she could give, 
the extension was applied for, which was not entirely suecessful, as 
has been seen. She owed $17,791; her assets.were appraised by 
the assignée at $14,243; and they hâve produced a total of $10,742, 
something less than the sum of the mortgages. It is safe to say that 
any person of ordinary business knowledge and experieace, under such 
circumstances as we hâve alluded to, would not fail to understand 
that Mrs. Stone was insolvent, and our conclusion is that both Mrs. 
Stone and her husband knew, or were bound to know, that such was 
the fact. I présume they may not hâve known the extent of the utter 
hopelessness of her afïairs as disclosed by the inventory and appraisal, 
but they Jinew enough for them to understand, at the time she exe- 
cuted the mortgages, on the tenth of March, that she ooald not con- 
tinue in business. 

It will be noticed, the mortgages were made and signed in the ab- 
sence of the mortgagees, and, though some time previous they had 
requested security, the giving of the two mortgages in question were, 
when given, the voluntary acts of the mortgagor. At that time, Mrs. 
Stone and her husband contemplated, in my opinion aod understand- 
ing of the facts, making the assignment which she did make seven 
days subséquent. If I am correct in my conclusion, tiien it is mani- 
fest that, within the meaning of the statute forbidding préférences in 
an assignment, the making of the mortgages and the deed of assign- 
ment will be deemed in law to constitute one transaction. This be- 
ing so, the préférences are to be regarded as void; and the deed of 
assignment is to be upheld and enforced in accordanoe with the case 
of Fuller v. Hashrouck, svpra. 

It does not change the views expressed, that the mortgagees had no 
notice or knowledge of the contemplated assignment at the time the 
mortgages were signed or placed on file, for the reason that they were 
not actors or participants in the giving of the instruments of security. 
They were intended as préférences by the only party who had to do 
with their création, or who had any intention concerning them; and 
this party's purpose then and there was to giye préférences by means 
of the mortgages, and foUow them by a gênerai assignment in the 
near future. They were, therefore, fraudiilent and void at their in- 
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ception as against other creditora, and could not be thereafter deliv- 
ered as valid instruments. True, about two months prior to the as- 
signaient, Eoot & Co. requested and were promised security, and it 
is also true that Darius Stone had requested and been promised se- 
curity for indebtedness of Mrs. Stone to him of something over $3,000; 
but the mortgages were not made to either of them under any con- 
tract, nor in compliance with the terms of such requests and prom- 
ises. The mortgage to Eoot & Co. was for more than $1,200 in ex- 
cess of the debt owing to them when such promise was made, and 
the mortgage to Darius Stone covered indemnityfor $2,500 of paper 
indorsed by him for Mrs. Stone, which had not been paid when the 
promise was made to him, and was not included in it. The question 
is not whether, as between Mrs. Stone and the mortgagees, in the ab- 
sence of rights of bona fide creditors, the mortgages would be valid, 
but whether, in view of the facts of this case, they are valid. 

When Allen Stone, who njanaged the entire business, was asked, 
as a witness, why so much delay took place, after one of the parties 
had requested and been promised security, before the mortgage was 
exeeuted, he answered as foUows : 

"I knew the minute that moitgage was put on file, that minute the crédit 
of the concern was ruined. I Icnew that, and that was the reason I staved it 
ofE as long as I could. " 

This was true as to both mortgages; and reveals the true state of 
his mind, and explains why he held the mortgages for seven days 
without filing in fhe clerk's office, and why, in the intervening time, 
he perfected arrangements for having the assignment made within 
two hours after the mortgages were plaeed on file by him. No one, 
it would seem, can escape the conviction that Stone and his wife con- 
templated making the assignment at the time the mortgages were 
signed. The making of a mortgage and an assignment under like 
circumstances, hâve been held to be one transaction, because one in 
contemplation, and correetly so. Perry v. Holden, 22 Pick. 269; 
Berry v. Cutts, 42 Me. 445; Doggett, Bassett é Hills Co. v. Herman, 
5 McCrary, 269-272; S. 0. 16 Ped. Kep. 812. See the récent case 
decided by the suprême court of Michigan, Judge Champlin's opinion, 
coneurred in by Judge Coolby, Heineman v. Hart, reported in 20 N. 
W. Eep. 792, Oetober 25, 1884. 

The case at bar was not one where a diligent créditer was présent, 
and pressing for security from his insolvent debtor. I do not question, 
in view of the décisions by the suprême court of Michigan, the right 
of a créditer to take security by mortgage or otherwise from his in- 
solvent debtor, with knowledge of his financial weakness, so long as 
the créditer bas no notice or knowledge that the debtor comtemplates 
making an assignment; but the security must be given at the in- 
stance of the créditer, be duly delivered, and he must hâve no notice 
or knowledge of any fraudulent purpose, within the meaning of the 
atatute. When an insolvent, at his own instance and convenience, 
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voluntarily gives his créditer security, it is at once a suspicious cir- 
cumstance, and if followed within a short time by an assignaient, 
the conclusion will be justified, in the absence of other controlling 
circumstances, that both were contemplated, and shoald be deemed 
in law one transaction. Such ia the case at bar, under the évidence, 
as I view it. Both mortgages were the voluntary acts of Mrs. Stone 
and her husband, not given to reward diligent creditors, but made 
voluntarily, with the intention of evading the statute forbidding pief- 
erences in a deed of assignaient, without the présence or participa- 
tion of the preferred creditors. 

A decree will be entered'in aecordance with this opinion, decreeing 
the two chattel mortgages void as to the creditors of Mrs. Stone; that 
the assignée be enjoined from paying anything from the proceeds of 
the assigned assets on the said mortgages, or either of thein; and 
that, after paying the costs and espenses of executing his trust, be 
pay the proceeds pro rata upon the debts proved against Mrs. Stone, 
according to their respective rights, under the statute in such case 
provided, including the debts of Root & Co. and Darius Stone with 
the debts of other creditors. 

There were several questions raised as to the jurisdiction of the 
court; but they are ail overruled. Mrs. Stone is not a necessary 
party; the assignée can contest every question that she could. The 
debt or claim of the complainants bas been sufEciently established in 
this suit, in which there bas been ample opportunity to contest it, and 
it was the duty of the assignée, if there was any défense, to make it. 
The bill of complaint is not a creditor's bill, but a bill to enforoe the 
trust created by the deed of assignment, among other things, and to 
bave préférences declared void; and this is clearly the riglit of com- 
plainants, within the paragraph 8744 of Howell's Statutes before, al- 
luded to. They may bring their suit in thia or in the atate court, 
being non-residents. 



Ex parte Koehleb, Receîver, etc. 

(Circuit Court, D. Oregon. May 4, 1885.) 

1, CoTîPORATroN AoT— -Vkstbd Right Thekeundbr oannot bb Impaihbd or 

DESTROTBD by THE Leoislatube. 

The power of the législature to alter or repeal the gênerai incorporation act 
of Oregon is qualified so that it cannot thereby " impair or destioy any vested 
corporate right." 

2. Right to a Rbasonablb Compensation. 

A railway corporation formed under the gênerai incorporation act of Oregon 
has a vested right to collect and reoeive a reasonable compensation for tlie 
transportation of persons and property over its road, which the législature can- 
not impair or destroy. 
v.23F,no.ll— 34 
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3.- LBGiSLATtrRE MAT Pekscribb Ratbs of Tbansportatioît. 

The législature may prescribe rates of trausportation, and the same will he 
presumed to be reasonable until the contrary is shown, but the judioiary are 
the final jiidges of what is reasonable, or what " impairs" the vested right of 
the corporation to a reasonable compensation for its services. 

4. DlSClUMINATION BT RaILWAY OoitPOlîATIOlStS. 

The législature may prohihit any discrimination by a railway corijoration be- 
tween persons or places, unless the same is done toenable it lo retain or secure 
business at a point or place where there are competing Unes of transportation, 
and insuch case it may charge less for a long hanl than a short one in the same 
direction, so long as the charge for ihe latter is reasonable. 

Pétition for Instructions. 

John W. Whalley, for petitioner. 

Deadï, J. On January 19, 1885, Mr. Eichard Koehler was ap- 
pointed receiver by this court, in the suit of Harrison et al, v. The 
Oregon é California Railway Company et al., of the road of said Com- 
pany, comprising upwards of 400 miles of track, leading from Port- 
iand, via the east side of the Wallamet river, to Ashland, near the 
Southern boundary of this state, with a branch from Albany to Le- 
banon, and from Portland, via the west side of said river, to Corvallis. 
On February 20, 1885, the législative assembly of the state of Oire- 
gon passed an act entitled "An act to regulate the transportation of 
passengers and freight by railroad corporations," whieh will take 
effect, by opération of the constitution, on May 21st. On April 23d 
the receiver presented a pétition to this court, asking for instructions 
concerning his duty in the management of said property in certain 
particulars covered or afïected by said act, which he says he is ad- 
vised by his counsel is unconstitutional and void. The act is very 
verbose, and unskillfully drawn, but, so far as it relates to the matters 
about -which the receiver seeks direction, it may be briefly stated as 
folio ws : 

(1) The fare for the transportation of passengers shall in no case exceed 
four cents a mile. (2) AU charges for transporting property shall be reason- 
able; but the rate charged on .January 1, 1885, by any corporation shall be its 
maximum rate. (3) No "greater or less" compensation shall be charged one 
person than another "for like and contemporaneous service" in transporting 
property. (4) No rebate or drawback shall be allowed in any case, except 
when property is shipped for points beyond the limits of tlie state. (5) Pool- 
ing freight or dividing the earnings of "différent and competing" railways 
is proliibited. (6) No greater rate shall be charged for carrying similar 
property a .short liaul than a long one, in the same direction. Any person who 
violâtes any provision of the act is made liable to the person injured in treble 
damages, and a fine of $1,000. 

So far as the act undertakes to fix the charges for carrying passen- 
gers and freight it is claimed to be void, on the ground that it impairs 
the obligation of the contract of the state with the corporation, to the 
effect that the latter might prescribe and fix its own tolls and charges, 
contrary to section 10 of article 1 of the national constitution. By 
fiection 2 of article 9 of the constitution of Oregon it is provided that 
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"corporations maybeformedunder gênerai laws. » • • Ail laws 
passed pursuant to this section may be altered, amended, or repealed, 
but not so as to impair or destroy any vested corporate right." The 
Oregon & California Eaihvay Company was formed under the gênerai 
corporation act passed pursuant to this constitutional provision on 
October 14, 1862, which act contains the following section: 

"Sec. 36. Every corporation formed under this act for the construction of 
a railway, a,s to such road, sliall be deemed a cominon carrier, and sliail hâve 
power to collect and reçoive such tblls or freiglits for transportatioa of per- 
sons or property thereon as it may prescribe." Laws Or. 532. 

In Wells, Fargo é Co. v. Oregon liy. é Nav. Go. 8 Sawy. 614, S. 
C. 15 Fbd. Eep. 561, this court held that this section only author- 
ized the corporation to charge a reasonable compensation for the 
transportation of persons and property; but that so far it consti- 
tuted a contract between the state and the corporation, the obligation 
of which it could not impair by any subséquent législation. This 
conclusion, of course, implies that the right or franchise of the corpo- 
ration to demand and hâve a reasonable compensation for the car- 
riage of persons and property is a "vested" one, within the meaning 
of the constitution of the state, and therefore eannot be impaired or 
destroyed by the législature under the power to alter, amend, or re- 
peal the gênerai corporation act. 

But it is admitted that the right of the corporation to fix its rates 
and fares is not absolute, and that, if necessary, the législature may 
limit the same to what is reasonable. Nor, in my judgment, is the 
power of the législature over the subject absolute. It eannot require 
the corporation to accept less than a reasonable compensation for its 
services. And while the presumption may be, and doubtless is, that 
any rate which the législature may prescribe is a reasonable one, such 
presumption is not conclusive, and may be overcome by évidence to 
the contrary in any case when the question arises before the courts. 

I am aware that in what are called the "Oranger Cases," 94 U. S. 
155-187, it was practically held that the action of the législature in 
iixing the maximum rate of compensation for certain railways was 
conclusive of the question, and could only be reviewed or reversed at 
the poils. But in none of thèse cases, as I read them, was the power 
of altération or repeal reserved to the state, qualified as in Oregon, so 
that it could not be used "to impair or deatroy any vested corporate 
right." And the contention of the corporations in those cases was 
that, although the state had reserved to itself the right of repeal with- 
out qualification, still the court ought in justice and right to so limit 
its opération as not to allow it to interfère with vested rights, as was 
suggested by Mr. Chief Justice Sha.w, in Corn. v. Essex Co. 13 Gray, 
239. But the court réfused to do so, and held in efifect that, under 
the unqualified power of appeal reserved to the state, the législature 
might deal with the subject as it pleased, even if it deprived the cor- 
poration of ail right to compensation for services in the future, a^ad 
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there was no appeal from its action except to the polis; and that, if 
the business and property of the shareholders was thereby destroyed 
or rendered valueless, they must blâme themselves for engaging in a 
corporate enterprise under such precarious conditions. 

Admitting, then, that the législative assembly has the power to 
prescribe a maximum rate for the carriage of persons and property, 
and that such rate is presumed to be reasonable until the contrary is 
shown, I proceed briefly to consider the matters concerning which 
the receiver desires instruction. 

And first as to the provision fixing the rates for carrying passen- 
gers : There is no sufficient showing that the rate prescribed is not 
reasonable. The only distinct allégation in the pétition to the con- 
trary is that "the actual cost" of carrying "passengers on many por- 
tions of the road is in excess of the maximum rates allowed" therefor; 
but what the effect is upon the receipts for passenger traffic on the 
road, as a whole, does not appear, and probably cannot be definitely 
ascertained except by expérience. It is commonly understood that 
now, and prior to the passage of the act, the fare between Portland 
and Albany, Lebanon and Corvallis, was four and one-half cents a 
mile; between Albany and Eoseburg, six cents; and between Eose- 
burg and Ashland, seven cents; and on mileage tickets between Port- 
land and Oregon City, two cents a mile; between Portland and Albany 
and Lebanon, three cents ; and ail other points, four cents a mile. 

Owing to the increased cost of opération and the limited population 
and travel, it is probably true that a rate which would be reasonable 
in the Wallamet valley would not pay expenses to the south of it. 
But if the législature, in fixing the rate, think proper to make it uni- 
form over the whole line, so as to make the more wealthy and popu- 
lous portion of the state contribute to the locomotion of the inhabit- 
ants of the southern portion thereof, I am not prepared to say it has 
not the power to do so, or that the corporation can be heard to object 
thereto, so long, at least, as the compensation received by it for the 
carriage of passengers over its road, as a whole, is reasonable. While 
the road remains in the hands of a receiver of this court, it is not 
désirable that there should be any conflict between its management 
and the policy of the state, except when the latter is clearly contrary 
to the légal right and substantial interest of the road. For the prés- 
ent the receiver will be instructed to operate the road in this respect 
in subordination to the act, and if expérience shall prove that the rate 
is insufficient to yield the road, as a whole, a reasonable compensa- 
tion, the matter may be further considered. 

As to the matter of long and short hauls, the question, although 
vrimafacie one of discrimination, directly involves the right to a rea- 
sonable compensation. I assume that the state has the power to pre- 
vent a railway company from discriminating between persons and 
places for the sake of putting one up or another down, or any other 
reason than the real exigeneies of its business. Such discrimination, 
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it seems to me, îs a wanton injustice, and may therefore be prohib- 
ited. It violâtes the fundamental maxim, which in effect forbids any- 
one to so use his property as to injure another, sic utere tuo ut alic- 
num non Icedas. ïhe provisions of the act that I bave condensed in 
paragraphs 3, 4, and 6 aforesaid are intended to prevent this prac- 
tice. But wbere the discrimination is between places only, and is the 
resuit of compétition with other lines or means of transportation, the 
case, I think, is différent. For instance, the act prescribes a reason- 
able rate for earrying freight between Corvallis and Portland, or from 
either to points intermediate thereto. But Corvallis is on the river, 
and bas the advantage of water transportation for some months in 
the year. The carriage of goods by water usually costs less than by 
land, and as water-craft are allowed to carry at a rate less than the 
maximum fixed for the railway, they will get ail the freight from this 
point unless the latter is allowed to compete for it. But if, to do 
this, it jnust adopt the water rate for ail the points intermediate be- 
tween Portland and Corvallis, where there is no such compétition, it 
is, in effect, required to carry freight to and from such points at a less 
rate than that which the législature bas declared to be reasonable, 
or else give up the business at Corvallis altogetber. And the same 
resuit would follow as to Salem and other points on the east and west 
side lines, where there is convenient access to water transportation. 
If the législature cannot require a railway corporation, formedunder 
the laws of the state, to carry freight for nothing, or at any less rate 
than a reasonable one, then it necessarily follows that this provision 
of the act cannot be enforced so far as to prevent the railway from 
competing with the water-craft at Corvallis and other similarly sit- 
uated points, even if in so doing they are compelled to charge less 
for a long baul than a short one in the same direction. It is not the 
fault or contrivance of the railway that compels this discrimination, 
but it is the necessary resuit of circumstances altogetber beyond its 
control. It is not done wantonly for the piirpose of putting the one 
place up or the other down, but only to maintain its business against 
rival and competing lines of transportation. In other words, the mat- 
ter, so far as the railway is concerned, résolves itself into a choice of 
evils. Jt must either compete with the beats during the season of 
water transportation, and carry freight below what the législature has 
declared to be a reasonable rate, or abandon the field, and let its road 
go to rust. Nor can the shipper at the non-competing point, or over 
the short haul complain, so long as his goods are carried at a reason- 
able rate. It is not the fault of the railway that the shipper who does 
business at a competing point has the advantage of him. It is a 
natural advantage which he must submit to, unless the législature 
will undertake to equalize the matter by prohibiting the carriage of 
goods by water for a less rate than by rail; and when this is done, 
the inequalities of distance as well as place may also be overcome by 
vequiring goods to pay the same rate over a short haul as a long one, 
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and tben the shipper at Ashland will be as near the market as any 
one. 

As to the interchange of f reights with the Oregonian Railway Com- 
pany, the case stated in the pétition does not seem to he one of pool- 
ing freights or dividing earnings, but rather a case of a long haul at 
a less rate than a short one in the same direction, to meet the con- 
tingency of river compétition at Ray's or Fulquartz's landing. Pool- 
ing freights or dividing earnings is resorted to -by rival and conipeting 
lines of railway as a means of avoidingthe cutting of rates, -wiiieh, if 
persisted in, must resuit in corporate suicide. It is not apparent how 
a division of the earnings of two such roads can concern or affect the 
public, so long as the rate of transportation on them is reasonable. 
But assuming, what is not admitted, that the législature has the power 
to prohibit the practice, the Oregon & California and the Oregonian 
railways do not appear to be competing ones, but rather supporting 
ones, — the latter serving as a feeder, branch, or continuation of the 
former. Nor is the arrangement between them a pooling one, but 
simply one by which each earries for the other at a fixed priée, per 
ton per mile. There is nothing in the arrangement which prevents 
the receiver from doing a "like service" for any one else on the same 
terms, and I hâve no doubt he would be glad to. The receiver is 
instructed : 

(1) To carry passengers at a rate not exceeding four cents a mile on any 
portion of tbe road, and lor as much less on tlie whole or any part thereof as 
he may think advisable; (2) to cliarge no more for the carriage of goods than 
the maximum allowed by the act, nor no more for a short hauL than a long 
one in the same direction, except to and from points where the rate obtain- 
able is aflected by water transportation, in which case he may carry at as low 
a rate as the water-craft do, without référence tp the length of the haul; (3) 
to continue tlie interchange of freight with the Oregonian railway on the foot- 
ing of the présent arrangement as long as he may think advisable; and (4) 
in the diseharge of his duties, to otherwise obey and conform to the provisions 
of the act. 

The foregoing contains my présent impression of the rights and 
duties of the receiver in the promises. But being ex parte, of course, 
it is given subject to further considération and correction. The re- 
ceiver is instructed to obey the act for the time being, except in tha 
case of a long haul to or from a point affected by water transporta- 
tion. If any one considers himself aggrieved by the action of the re- 
ceiver in this particular, on application to this court leave wiil be 
given to bring an action herein against him for damages, so that the 
matter may be reguiarly and formally heard and determined. 

As the question involved — "has the corporation a contract with the 
state for the right to demand and hâve a reasonable compensation 
for the carriage of gbods ?" — is a fédéral one, it is proper that the 
action should be brought in this court. 
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SiNTON V. CaKTEE Co.' 
[Oircuit Court, D. Kentueky. Jamiary 24. 1885.) 

1. CONSTITUTIONÀL LaW — LBaiSL.^TIVB PoWEHS— MUNICrP.\L CoRPOR «.TTOÎJS. 

In the absence of any constitutional prohibition the corporate existence and 
powers of municipalities are subject to the législative control of the stiites cre- 
ating them. 

2. BaME — BY WHAT AaENCT MtTNICIPALITT MAV ACT. 

Where there is no constitutional inhibition, the législature of a state may 
properly authorize a county to create a debt ior a govemmental purpose witli- 
out a submission to a vote of the people, and may, in its discrétion, sélect the 
agency by which the county is to act. 

3. Samk— Casb Stated. 

Where Carter county had lawfully issued its bonds in aid of a railroad, and 
portions of its terrilory had been taken to forra other counties, hy acts which 
provided ihat the citizens and property within the old limits should remain 
liable to taxation for the payment of those bonds, " as thoiigh this act had never 
been passed; " lidd, that an act which authorized the Carter county court to 
compromise those bonds, to issue new obligations in settlement, and to levy 
and coUeot taxes upon ail the territory ori'ginally bound, was constitutional. 

4. Obligations. 

The Word "obligations," used withoat limitation, includes coupon bonds 
payable to bearer. 

At Law. On demurrer. 

John W. Stevenson, Wm. Gobel, and E. B. Wilhoit, for plaîntiff, 

A. Duvall, for défendant. 

Babb, J. The défendant demurs to the pétition because, as is ar- 
gued, (1) the act under which the bonds sued on were issued is un- 
constitutional and void; (2) the act, if constitutional, does not au- 
thorize the issuing of thèse bonds; (3) there is a defeet of parties 
défendant. It is insisted that the titie of the act under which thèse 
bonds were issued does not express its subject, but is misleading and 
delusive. The title of the act of 1878 (1 Sess. Acts 1878, p. 77) i3 : 
"An act authorizing the county of Carter, and those parts of Boyd and 
Elliott taken from Carter county, to compromise and settle with the 
holders of the bonds and coupons of interest executed by Carter county 
in its subscription to the capital stock of the Lexington & Big Sandy 
Railroad Company, and to levy and coUect a tax for that purpose," 
An examination of the act will show that the subject-matter is dis- 
tinctly expressed by this title. But it is claimed that the législature 
had no constitutional authority to authorize the county court of Car- 
ter to compromise an old debt and issue bonds for |)art3 of Boyd and 
Elliott counties, and to levy and collect taxes upon parts of those 
counties to pay their proportion of those bonds thus issued. If this 
be true, as contended, the act would not be unconstitutional by rea- 
Bon of its title.- The constitutional provision is that "no law enacted 
by the gênerai assembly shall relate to more than one subject, and 
that shall be expressed in the title." Hère there is only one subject, 
and that isclearly expressed in the title. We hâve seen no case 

•Affirmed. See 7 Sup. Ct. Rep. 650. 
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which sustains the contention of the learned counsel, and we think 
none ean be found. Cooley, Const. Lim. 144-148, and anthorities 
referred to in notes. 

The next inquiry is whether the législature had the constitutional 
right to empower the county court of Carter to act and bind tho.se parts 
of Boyd and Elliott counties which had been a part of Carter county. 
Carter county, under the authority of the législature, and prier to 
the formation of Boyd and Elliott counties, subscribed $75,000 to the 
stock of the Lexington & Big Sandy Eailroad Company, and paid for 
it by the issuance of its coupon bonds payable to bearer. In 1859, 
and with thèse bonds outstanding, the county of Boyd was created. 
Sess, Aots 1859-tjO, p. 34. In this act the législature provided "that 
nothing in this act shall be construed to release the citizens and 
property, now subject or which may hereafter become subject to tax- 
ation, within the boundary of Carter county, included in the first 
section of this act, from being held and made liable for the bonds 
and interest issued to the Lexington & Big Sandy Company, as 
though this act had never been passed." The county of Elliott was 
created by an act of the législature passed in 1869, and exactly the 
same language is used in regard to this subject as that used in the 
act of 1859 creating Boyd county. Sess. Acts 1869-70, p. 72, § 7. 
In addition to this, express authority was given the officers of Carter 
county to continue to levy and collect taxes in that part of Elliott 
which was taken off of Carter county. This part of the act was, 
however, subsequently repealed. The effect of thèse provisions in 
the acts creating the counties of Boyd and Elliott was, I think, to 
retain those parts of Carter county within that municipality, as far as 
the then outstanding bonds were coneerned. No other construction 
of thèse provisions would give full efïect to the words, "as though this 
act had never been passed." 

If the acts creating Boyd and Elliott counties had never been 
passed, there could not hâve been a doubt of the right of the législa- 
ture to authorize the county court of Carter to compromise and ad- 
just the outstanding debt, and issue new bonds binding the county 
for the amounts agreed upon in the compromise. This would not 
hâve been because the people of the county had elected the county 
court as their final agent, but because the législative department of 
the state authorized a subsisting municipality to compromise and ad- 
just its outstanding bonds, and authorized the county court, as the 
agent of this muivcipality, to act for the corporation. It might, in 
the législative discrétion, hâve indicated any other agent. If I am 
correct in the conclusion that for the purpose of this outstanding 
debt of Carter county the territorial limits were the same as before 
the establishment of Boyd and Elliott counties, then the agency which 
should act for the county was within législative discrétion. 

The question is not whether the législature bas the constitutional 
authority to empower a county court of one county to subscribe stock 
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in a railroad company, and issue bonds in payment tliereof, for an- 
other county, without the consent of the people of that coanty, but 
whether, when the debt bas already been created by the county itself 
ander the authority of law, the législature may not, in its discrétion, 
indicate the agency to represent the debtor municipality in compro- 
mising and adjusting the debt, and issuing new bonds in settlement, 
without the consent of the people of that municipality. It is true 
that the act of 1878 authorized the novation of the old debt, and the 
création of a new one for the amount of the compromise, and that the 
pétition allèges the bonds sued on were delivered and aeeepted as 
the resuit of that compromise; but this fact did not make the act 
unconstitutional, for the reason indicated. 

Allison V. Lowisville, H. G. Je W. By. Go. 10 Bush, 1, rather sus- 
tains than conflicts with the conclusion indicated. In that case the 
court Buetained a subscription to the railroad company, and the issu- 
ing of bonds of one precinct of a county by the county court of the 
county. This precinct was only a small portion of the county, and 
the county court was in no proper sensé the représentative of the pre- 
cinct. It was, in reality, an agency indicated by the législature, and 
not selected by the people of the precinct. The court therefore, in 
that case, sustained the constitutional authority of the législature to 
authorize this county court to act as the agent of the precinct, and for 
it to issue and deliver their bonds without asking the consent of the 
people of the precinct. See, also, County Judge Shelby Go. v. Shelby R. 
Go. 5 Bush, 225; Bracken Go. Ct. v. Rohertson Go. Gt. 6 Bush, 70. 

In the absence of a constitutional inhibition, the législature of a 
state may, in its discrétion, indicate the mode and the agency by 
which a debt is created by a city, town, county, or precinct in a county. 
The debt must be created for a governmental purpose, but if for such 
a purpose, there can be no necessity for a submission to a vote of the 
people of the city, town, or county, or other municipality. Railroad 
Go. V. Otoe, 16 Wall. 667; Town of Queensbury v. Gulver, 19 Wall. 
83; Gounty of Gallawcy v. Poster, 93 U. S. 567; Mount Pleasant v. 
Beckwith, 100 U. S. 514. 

In the case at bar the original debt had been created for a recog- 
nized public and governmental purpose, and the mode and an agency 
for an adjustment and settlement was indicated by the législature, 
and this agency, representing the municipality, bas compromised and 
settled the debt by giving new obligations for much less than the 
amount of the outstanding debt. The façt that the new obligations 
were for much less than the original debt makes no différence in the 
constitutional question, however. 

It is insisted that if the act of 1878 be constitutional, still, it does not 
authorize the issuance of the bonds sued on, which are coupon bonds, 
payable in Cincinnati, Ohio, to the holders of the original bonds or 
bearer ; and they are ultra vires. The act authorized the county court 
of Carter county to compromise and settle with the holders of the out- 
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standing coupon bonds. Thèse bonds were payable out of the state 
and to bearer, and the county court was empowered to exécute to the 
holders of said bonds and coupons, severally, the obligations of said 
county of Carter, and tliose parts of the counties of Boyd and Blliott 
as had been a part of Carter. ïhe act provided that "said obliga- 
tions shall contain such stipulations as to interest as may be agreed 
upon by the court and holders of said bonds, hut net at a greater rate 
than six per centum per annum, payable semi-annually. Said obli- 
gations shall be due and payable at such times and be for such 
amounts as may be agreed upon by the court and the holder or hold- 
ers of said bonds and coupons." The authority is to exécute to the 
holders of the outstanding bonds and coupons new obligations, due and 
payable at such times and for such amounts as might be agreed upon 
by the court and the holders of the outstanding bonds, bearing a semi- 
annual interest at a rate to be agreed upon, not exceediug 6 per cen- 
tum per annum. 

It is insisted that "obligations," as used in this act, excludes the 
authority to issue a coupon bond payable to the holder of the old 
bonds and bearer, and only authorizes the county court to issue an 
ordinary promissory note, non-negotiable, and payable to the holder 
of the old bonds only. Obligations is a generic word, and includes 
ail kinds of contracts by which contracting parties bind themselves, 
and, in the absence of limiting words, or the connection in which it 
is uséd, will be construed in its generic sensé. 

I perceive nothing in the provisions of this act or the surrounding 
circumstances which indicates that the législature intended to limit 
the obligations to be executed to the county's non-negotiable note. 
The act does not indicate the place of payment, or limit it to this 
state. It, in express terms, gives the county court authority to exécute 
the obligations, payable at such times and for such amounts as might 
be agreed upon, and provide that the obligations should bear semi- 
annual interest. The varions provisions of the act itself show that it 
was not espected or intended the county court would compromise and 
settle a large debt, and pay the whole of it immediately, or within a 
short time by taxation. The évident purpose of the act was to com- 
promise and refund this debt, or a very large part of it. The word 
"obligations" was probably used because of its broad meaning, and 
it included coupon bonds as well as promissory notes, or a mère ac- 
knowledgment of indebtedness. In adjusting this outstanding debt, 
it might be useful to hâve the right to exécute varions kinds of obli- 
gations, but, however that may hâve been, I think there is nothing to 
limit the meaning of "obligations" to mère acknowledgment of in- 
debtedness or non-negotiable notes. 

The suggestion of the learned counsel, that the authority given in 
this act to exécute the obligations to the holders of the outstanding 
bonds severally limits the meaning of obligations, is not sustainable. 
If the word was used for any especial purpose, it was more likely to 
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indicate the législative authority for the county court to compromise 
with any of the holders of the outstanding debts, and that the au- 
thority to compromise and issue new bonds was not conditioned upon 
ail holders accepting the compromise. The authority to exécute cou- 
pon bonds is express, and there is no occasion to imply any author- 
ity -which was exercised by the Carter county court, unless it be for 
making them pp„yable to bearer. ïhe express authority is "to exécute 
to the holder," and under this authority the bonds were executed to 
the holders of the outstanding bonds, and bearer. If thèse bonds had 
been executed payable to the order of the holders of the outstanding 
bonds compromised, they would hâve been within the express author- 
ity given. Why is not "payable to the holder and bearer" equally 
vyithin the authority given ? But, waiving this view, I think that as 
the county court of Carter had authority to exécute and deliver "obli- 
gations," which included coupon bonds, that, in the absence of any 
limitation as to the charaeter of thèse obligations, that court had a 
right to make them payable in the nsual way, and that is to bearer 
as well as to the holder of the outstanding bonds. 

ïhe case of Supervisors v. Galbraith, decided by the suprême court, 
(99 U. S. 216,) is a much stronger case than the one at bar, and set- 
tles this question in favor of the plaintiff. There, the Mississippi 
législature authorized the supervisors of Calhoun county to issue bonds 
in aid of a railroad company, and direeted that the bonds be payable 
to the "président and directors of the Granada, Houston & Easton 
Eailroad Company, and their successors and assigns." "The bonds 
were made payable to the Granada, Houston & Easton Eailroad Com- 
pany, or bearer." This was claimed to be a fatal defect, but the su- 
prême court held the bonds valid. 

There is no defect of parties, for the reason indicated, and for the 
further reason that if the county courts of Boyd and EUiott might be 
sued, there is nothing which compels the plaintifï to sue them. 

The demurrer to the pétition should be overruled; and it is so or- 
dered. 



State of Missouri ex rel. Baltimore & 0. Telegraph Co. v. Bell 

Téléphone Co.* 

{Circuit Court, B. D. Missouri. March 31, 1885.) 

KlGHT OF TeLEGUAPH COMPANÎ TO CONNECTION WITH TELEPHONE COMPANT — 

Patents — Licknser and Ltcekseb — Mandamus— Pap.ties. 

A., a Massachusetts corporation, and ihe owner of a patent on a téléphone, 
licensedB., a Missouri corporation, to do the téléphone business of St. Louis, 
upon condition that B. should not establish téléphonie connection with any 
telegraph company unless especially authorized by A. A. permitted B. to 
establish téléphonie connection with the Western Union Telegraph Company. 
Thereafter the Baltimore & Ohio Telegraph Company applied fo? ». mandamus 
to compel B. to permit téléphonie communication bctween it and fSie petitioner. 

IReported by Benj. F. Rex, Esq., of the 31. Louis bar. 
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A. was DOt made a party. Héld, (1) that A. was not a neoessary party; (2) 
that ail other telegraph compauiea were entitled to the same privilège granted 
the W. U. Oo. upon payiag the same price ; and that the petitioner was entitled 
lo the relief asked. Tbeat, J., dissenting. 

Application for a Mandamus. 

Garland PoUard, for petitioner. 

E. T. Allen, for défendant. 

Bbewek, J., (orally.) In this case, I regret to say that my brother 
Teeat and myself do not agrée fully as to the rights of the parties. 
It is an application on the part of the Baltimore & Ohio Telegraph 
Company to compel the Bell Téléphone Company of Missouri — the 
Company having the téléphone business of this city — to permit télé- 
phonie communication between it and the petitioner, the Baltimore 
& Ohio Telegraph Company. The défendant answers that it is en- 
gaged in the téléphonie business hère by virtue of a license obtained 
from the American Bell Téléphone Company, a Massachusetts corpo- 
ration; that by the terms of the license under which it does business, 
it may not establish téléphonie connection with any telegraph Com- 
pany, other than that permitted by the licenser, — the holder of the pat- 
ent, — the Massachusetts company; and it furfcher appears that such 
licenser has permitted téléphonie communication with the Western 
Union Telegraph Company. 

Now, the question is whether the court can compel this défendant, 
doing the téléphonie business of this city, to establish communication 
with any other individual, or company, than that permitted by its 
license from the patentée. I believe fully in the sacredness of prop- 
erty; but I think ail property stands upon an equal basis, whether 
that property consists of gold dollars in your pocket, real estate, or 
the ownership of a patent. There is no peculiar sanctity hovering 
over or attaching to the ownership of a patent. It is simply a prop- 
erty right, to be protected as such. Starting from that as a basis, 
while every property owner may détermine for himself to what he 
will dévote his property, yet the moment he puts that property into 
what I perhaps may, for lack of a better expression, define as the 
channels of commerce, that moment he subjects that property to the 
laws which control commercial transactions; just as in the ware- 
bouse cases, [Munn v. State of Illinois, decided by the suprême court 
of the United States, and reported in 94 U. S. 113,) in which that court 
held that when an individual built a warehouse, and put his property 
into that kind of business, he subjected the property thus placed to 
the laws which controlled the transactions of commerce, involved in 
which was the power of the publie, through the législature, to regu- 
late rates. No man holding property was bound to build a warehouse, 
or bound to put his property into that particular channel, but the 
moment he did bo, he put it where the législature could say, "You 
may charge so much, and no more, for the transaction of this busi- 
ness." He put his property into the channels of commerce, — as mul- 
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titudes are doing, — into the railroad business, into the express busi- 
ness, and into other chanii.t)ls of commerce. Whenever the property 
is put into those channels, it is put within the power of the public, 
speaking through its législature, or the power of the court enunciat- 
ing gênerai rules operative upon such transactions, to modify leases, 
modify licenses, control duties. So, notwithstanding this licenser 
bas given to the licensee the right to establish a téléphonie System 
in the city of St. Louis, with téléphonie communication with only 
certain prescribed telegraph Systems, the moment it permitted fche es- 
tablishment of a téléphonie System hère, that moment it put such 
téléphonie System within the control of the state of Missouri, and the 
control of the courts, enforcing the obligations of a common carrier. 

A téléphonie System is simply a System for the transmission of intel- 
ligence and news. It is, perhaps, in a limited sensé, and yet in a 
strict sensé, a common carrier. It must be equal in its dealings with 
ail. It may not say to the lawyers of St. Louis, "my license is to es- 
tablish a téléphonie System open to the doctors and the merchants, 
but shutting out you gentlemen of the bar." The moment it estab- 
lishes a téléphonie System hère, it is bound to deal equally with ail 
citizens in every department of business ; and the moment it opened 
its téléphonie System to one telegraph company, that moment it put 
itself in a position where it was bound to open its System to any other 
telegraph company tendering equal pay for equal service. 

80, my conclusion is that, notwithstanding the terms of this license, 
which seem to inhibit it from dealing or giving its téléphonie privi- 
lèges to any other telegraph company than the Western Union, the 
moment it established its téléphonie System hère, that moment it 00m- 
pelled itself to respond to the demands of any telegraph company or 
any individual in the city tendering to it equal pay for equal privi- 
lèges. 

The application for mandam^is will be sustained. 

Mr. Brother Treat differs, however, from me, and may désire to ex- 
press his différence of views, 

Treat, J., (orally.) This is an application, it must be borne in 
mind, against the licensee, who has a license only in aceordance with 
the terms thereof, and we are asked to ma.ndamus that licensee to do 
what he has no authority to do under the terms of his license. I 
know of no power in a court which can change a contract between 
the licenser and the licensee, and givehima contract other than what 
he has made, either by enlargement or diminution. If this application 
had been made against the American Bell Téléphone Company, which 
holds the patent, — the patentée, — it would hâve been a very différent 
question, and the views suggested by my brother judge would then 
corne up for considération. But how is it that this licensee, who has 
only a restricted privilège, can by a mandamus of this court be or- 
dered to do what under his contracts he cannot do? Can ve make 
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a new contract? Now, so far as the American Bell Téléphone Com- 
pany ia concerned, which holds the patent, it reserved for itself the 
right with respect to télégraphie connections; and it is alleged in this 
pétition that it has granted that to one company. Now, if the Amer- 
ican Bell Téléphone Company was hère, as between it and this party 
petitioner, the question presented by my brother judge would hâve 
arisen, and in that, possibly, we might not hâve differed at ail. 

This matter is not a new one in the courts. In the noted case in 
Ohio the court proceeded not as in this case, becaiise there were two 
parties défendant or respondents, to-wit: the American Bell Télé- 
phone Company, that had ail thèse rights, with which it had not 
parted; also the local company, and the charter of the state in con- 
nection therewith. There is no such case hère. A like case to this 
was reviewed very elaborately by the Connecticut suprême court, (I 
think in 49 Conn.,) where precisely the views I am expressing were 
entertained, and they seemed to me a démonstration, and express 
much more clearly and forcibly than I can do in this summary man- 
ner, the true doctrine arising out of the sanctity of contracts. If this 
party wishes the American Bell Téléphone Company to grant equal 
privilèges to it with another telegraph company, let it pursue it, — make 
it do what it is asked, — but I cannot see, by auy true theory of the law, 
why this local party is to hâve its rights enlarged, and its dutiescor- 
respondingly enlarged, in violation of the contract under which it 
rests. 

There may be many reasons, of course, no judicial notice of them 
being taken, why this restriction was made, to-wit : Hère is a télé- 
phonie System in St. Louis. Each one of you présent hère may wish, 
under the terms stated, to hâve such téléphonie connection. It is stated 
in the license, which is a contract, that no one of you shall use that 
for the purposes of taking tolls thereon. In other words, if I hâve a 
téléphonie connection in my house, and I pay whatever the figure is 
for it, I am not to open a gênerai téléphonie system there, and let the 
whole neighborhood come in and use my téléphone, and pay me there- 
for, aiid thus destroy the téléphone company's income. It is a per- 
sonal right, restricted to the use of the individual and his immédiate 
needs. When you bring a telegraph company into opération in con- 
nection with it, what would happen? At the telegraph stations hère 
probably there are thousands of messages coming in every day. It 
is receiving for thèse telegrams a given amount of money, and taking 
its tolls thereon. Further than that, instead of doing as heretofore, 
employing its messengers to do this work, we are asked to compel 
this téléphone company to do that messenger work for it, as an indi- 
vidual would do in permitting his téléphone to be used 400 to .500 
times a day, — it may be for gênerai purposes, — and the whole télé- 
graphie business of the country poured on this téléphonie System and 
done at a low figure. That, I suppose, was one of the reasons why 
this restriction was put there. 
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But suffice ît to say, in my judgment there is rio authorîty, for 
courts to compel a man to do what he has no right to do, and force 
him to violate his contract. He stands on his contract as lie has 
made it, and there ends his duties, obligations, and rights, and courts 
cannot cause him to violate it. That is my view of the case. Par- 
ties must pursue the American Bell Téléphone Company if they wish 
this question to be presented. It cannot arise in this way. 

Beewbb, J., (orallij.) I may be pardoned for suggesting, and I do 
it with great déférence, because as you ail know, gentlemen, I share 
with ail the members of the bar in this district in a profound admi- 
■ ration for my brother Trbat, but there are two things whieh seem to 
me to make against his argument very strongly. I agrée with him 
that if this téléphonie System had refused a téléphonie connection 
with any telegraph company, that the Baltimore & Ohio Telegraph 
Company could not insist upon such connection, but when it haa 
established a téléphonie connection with one telegraph company, I 
think every other telegraph company has equal right; on the same 
principle that if it established a téléphonie connection with one law- 
yer, it could not refuse téléphonie connection with another lawyer; 
and the further practical question, that while there may be a con- 
tract between the licenser and the licensee, the licenser is not a citi- 
zen — an inhabitant^ — of or found within this district. Suppose this 
petitioner went to Massachusetts, and obtained a decree there binding 
the licenser; that would not bind the licensee; that would not dis- 
turb the contract, so far as the licensee is concerned. Would the 
court in Massachusetts hâve entertained a suit seeking to establish 
a naked légal right, and without practical benefit to any one? The 
licensee does not live in Massachusetts. The licenser does not live 
in St. Louis. Practically, of what avail would a decree be against 
a licenser in Massachusetts? Would it bind the licensee hère? 
Haven't you got, in a last resort,— a last analysis for practical re- 
sults, — to corne right to the licenser, the holder, the proprietor of the 
téléphonie System hère ? 

Teeat, J., (orally.) You omit one considération, (and I may say 
we are not going into a discussion of the question on the bench,) but 
it so happens that the licenser, by the very terms of his license, is the 
only party to make connection. He has done it, and the licensee 
has nothing to do with it. If you compel the licenser, in whom alone 
is reserved this privilège, to equalizethe matter, he does it; it is im- 
material whether the licensee agrées with whatever the licenser says 
shall be done. Hence the licensee wouldn't be a necessary party 
anywhere. 

Brewek, j., (orally.) This question will be settled finally by the 
suprême court. 
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Mr. E. T. Allen. I will ask, in view of what has been expressed 
by the court, whether it wouldn't be proper that your honors should 
make up a oertificate of a différence of opinion, in order that there 
may be no difficulty in regard to the amount that is involved ? 

Teeat, J. An affidavit will settle that. 

Brewee, J. I do not think it would avail particularly, unless, as 
I gathered froni wbat Justice Millbe said to me last fall, that the 
suprême court looks a little more kindly on a case where there is a 
certificate of division in respect to a motion for advancement. As far 
as the mère question of amount is concerned, I think that can be set- 
tled without difficulty, 

Teeat, J. That has been settled, Mr. Allen, repeatedly. In look- 
ing for something else, I found repeated décisions on the point, but 
there is no dispute as to the practice. An affidavit as to values will 
be sufficient. 

Mr. Allen. This is a very important question, and it has been, as 
your honors bave observed, passed upon quite difïerently in two courts 
of last resort in the states of Connecticut and Ohio, and it is very dé- 
sirable that it should be speedily passed upon in the suprême court. 

Teeat, J. AU you can do is to make an affidavit, and let it go 
with the papers, stating that the amount involved is over $5,000. It 
involved your System, and I suppose you can state that conscien- 
tiously. You can take it to the suprême court at once, and we will 
note there is a division of opinion, so that it can be advanced. 

Bebwer, j. Anything that the court can do to further the advance 
of the case there,~it wiU gladly do. 



In re Doolittle and another, Strîkers.' 

[Œrcuit Court, E. D. Missouri. March 18, 1885.) 

L REOBrvHRS — Intbbpebkncb with Propkrtt bt Strikers — CoNTEUrPT. 

"Where the employés of a railroad company, whose property is not in the cub- 
tody of this court, by concert of action quit work and take possession of and 
obstruct the movement of engines and cars on the tracka of said company, and 
while so doing also take possession of or obstruct the opération of engines or 
cars in the custody of receivers of tliis court, it is the riglit and duty of the 
court to punish such latter acts as conteinpta of its authority. 

S. Samb— Distinction bbtwekn Lawpul and UnlawfoIj Pubposb dp Paktibs 
Intbbïkbing. 

If a party engaged in a lawfulundertakingunintentionally interfères with or 
obstructs the offlcers of this court in the discharge of their duties, the court is 
not tenacious of its prérogative ; but it is otherwise where parties, whlle en- 
gaged io an ualawf ul act, obstruct the offlcers of this court, although intending 
no contempt. 

1 Reported by Edwla G. Merrlam, Esq., of tbe St. Lonia bar. 
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3. Same— DUTT OF Steikers to Applt TO Co0nT. 

This court is open to hear any just ground of complaint against its receive «. 
Employés of the reoeivers may présent their grievaiices, and the court will ia- 
struct its offlcers ia the premises. For this reasou the court will be prompt to 
panish men who interfère with its receiverâ iu the custody and control of prup- 
erty committed to them by law. 

4. Same — Intimidation op Emplotks by Stihkeus— " Requests " Equivalent 

TO Thkeats. 

A simple "request " to do ornot to do athing, made byone or more of a l/ody 
of strikera under circumstances calculated lo convey a threatening intin.ida- 
tion, with a design to hinder or ohstruct employés in Uie performance of .heir 
duties, is not lessobnoxiousthan the use of physical force for the same purpose. 
A " request " under such circumsiances is a direct threat and an intimidalion, 
and will be punished as such. 

In the Matter of the Order on Edward Doolittle and William Sckan- 
bacher to show cause why they should not be punished for contetapt 
in interfering with property in the hands of the receivers of this conrt. 

The marshal reported to the court that at Hannibal, Missouri, he 
found the possession and use of property in the custody of the re- 
ceivers of the Wabash, St. Louis & Pacific Bailway, heretofore ap- 
pointed by this court, interfered with by bodies of men, who prevented 
the agents and employés of said receivers from operating portions of 
said property by spiking and blocking the trackâ, drawing water from 
engines, inciting the agents and employés of the receivers to quit work, 
and threatening them with violence if they continued in the service 
of the receivers; that he gave warning that ail persons interfering 
with property in the custody of this court would be arreated and pun- 
ished, He further reported that, in particular, one Edward Doolittle 
had, on the tenth day of March, 1885, prevented James W. Eitchie, a 
train-master of the said Wabash Eailway, from taking out of a round- 
house a number of engines in the custody of the receivers, although 
notified that thèse engines belonged to the Wabash Eailway. Doo- 
little was reported to be a recognized leader of persons engaged in 
the unlawful acts as above stated. The marshal accordingly caused 
him to be arrested. And, further, that on the twelfth day of March 
he arrested one John Schanbacher for holding an engine upon and for 
the purpose of blocking the main track over which Wabash trains 
are run into the city of Hannibal. Schanbacher was previously 
warned that he was interfering with property in the custody of this 
court, but he disregarded the warning, and interposed bis person be- 
tween the marshal and the engine, saying he would not let the engine 
go down the road; whereupon the arrest was made. Schanbacher 
was also alleged to be an active leader of the "strike" thenin progress. 

The report of the marshal as to the acts of Doolittle was supported 
by the affidavit of James W. Eitchie, a train-master of the Wabash 
Eailway, as before stated, nvhich afiSdavit showed that the engines 
and freight cars of the Wabash Eailway, the movement of which Doo- 
little obstructed, were at the time in the yards of the Missouri Pacific 
Eailway Company, certain of whose employés it seems were then en- 
gaged in a "strike." The affiant stated: 
v.23F,no.ll— 35 
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"I saîd to him, [Doolittle,] • I understand that you object to my moving 
thèse engines andthis freight. How is this, when your friends and associ- 
âtes hâve consented?' Hereplied; «We hâve a point to make on this.' I 
told him to make his point where it belonged, and not on us. I told lùm this 
was Wabash freight, and the Wabash had notliing to do witli tliis strike in 
any shape or form. He replied they were good ornaments. I asked him to 
get into a car and talk tliis matter over with me, and he said it was too 
rich for his blood ; and I then asked him to walk down the traek with me, 
and he said he had not time." 

The resuit was that the movement of the 9 Wabash engines and 
about 100 cars of freight was delayed some hours. The prisoners, 
Doolittle and Schanbaeher, were accordingly ordered to show cause 
why they should not be attached and punished for contempt of court, 
for their interférence with property in the possession of the receivers. 
They filed a reply in writing, alleging that they had not at any time 
been knowingly or willfully in contempt of this court or its offieers, or 
intentionally obstructive of the decrees, orders, or process of the court; 
but, on the contrary, had intended to regard and obey the orders of 
the court so far as they knew or understood them. As to the déten- 
tion of the nine engines in the Hannibal yards, they alleged that the 
train-master of the Wabash Eailway "cordially" agreed to a delay of 
several hours, until Doolittle could obtain advice by telegraph from 
"our headquarters" at Sedalia. Also, that there being a différence 
of opinion as to which railroad the freiglit belonged to, it was "har- 
moniouBly settled" between the train-master and the strikers that it 
should be left where it was; that no violence, intimidation, or threats 
were osed towards the engineers, or any one else, but that the en- 
gineers were unwilling to go out without the fuU consent of the strik- 
ers ; and thus the engineers were detained by the strikers, of whom 
Doolittle admitted that he was one, and also that he acted as their 
"spokesman." Doolittle denied that he had participated in spiking 
the track, drawing water from engines, or that he had any previous 
knowledge that such acts were contemplated. Schanbaeher admit- 
ted that he "objected" to the marshal taking the engine to a side 
track, but alleged that he did so hastily, and without appreciating 
the marshal's authority, and a moment later called to the engineer 
to go onto the side track, when some one in the crowd cried out not 
to do it. In conclusion, both Doolittle and Schanbaeher reiterated 
that they did not at any time use threats or violence against any per- 
son, whether marshal or other person. They admitted that their 
"zeal in the cause" might hâve led them to commit acts capable of 
being construed as in contempt of this court, but averred that such 
contempta were without willfulness, malice, or intent on their part. 

Charles C. Allen, for respondents, Doolittle and Schanbaeher. 

Bbewbe, J., (orally.y The facts in référence to this case are very 

iThe opinions of Judges Breweb and Trkat as hère published worereported by 
Mr. L. L. Walbridge, stenographer of the court, and copy of saine was submiited to 
the judges for revision previously to this publication. 
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obvions. It doês not appear that thèse défendants in the first in- 
stance started out to obstruct the receivers in their management of the 
road. In some way they had ascertained that the road was in pos- 
session of the receivers appointed by this court, and that it was not 
prudent to interfère with them. But it ia clear that, while engaged 
in a strike against the Missouri Pacific Eailroad, they did interfère 
with the management of the engine and Ereight cars under the cou- 
trol of such receivers, and did obstruct such receivers in carrying on 
the business of the road placed in their charge by this court. New, 
while in one sensé they cannot be charged with contempt in that 
they intended to obstruct this court and its ofïicers iu the discharge 
of its and their duty, yet they placed themselves in this attitude: 
They engaged in an unlawful enterprise, and while so engaged they 
did interfère with the officers of this court in the management of the 
road which was in their hands as receivers. Now, if a party engaged 
in a lawful undertaking unintentionally interfères with some of the 
officers of this court, and obstructs them in the discharge of their du- 
ties, this court is not tenacious of any mère prérogative, and would 
let such action pass almost without notice; but where parties are en- 
gaged in that which is of itself unlawful, in doing that which they 
hâve no right to do, and in so doing obstruct the of&cers of this court, 
although intending no contempt, that is a very différent thing. 

Suppose a party of men — and I state this merely as an illustration — 
combine to commit an assault and battery upon one person, and, with- 
out intending so to injure, do, through mistake, actually seize and 
beat a third'person. Although such beating was unintentional, per- 
haps accidentai, yet, as they were engaged in an unlawful enterprise* 
it is just the same as though they intended that unlawful attack upon 
the person actually receiving the injury. And so, hère, though thèse 
défendants did not set out to obstruct the officers of tuis court, and 
the receivers of the Wabash Company, in their administration of that 
property, yet they did set out to obstruct some persons in the exer- 
cise of their légal rights ; they did set out to do that which they had 
no right to do; and this court is justified, indeed, it is its duty, inas- 
much as they did obstruct the officers of this court, to regard it just 
the same, or nearly the same, as though they started out to obstruct 
the officers of this court, the receivers of the Wabash Eailway Com- 
pany. 

Mr. Charles C. Allen. Do I understand your honor to say that the 
act of striking — merely carrying out of the strike — was unlawful? 

The Court, (Judge Brewer.) It is not the mère stopping of work 
themselves, but it is preventing the owners of the road from man- 
aging their own engines and running their own cars. That is where 
the wrong comes in. Anybody has a right to quit work, but in in- 
terfering with other persons' working, and preventing the owners of 
railroad trains from managing those trains as they see fit — there is 
where the wrong cornes in. 
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I beliere Jadge Dbummond, in a séries of cases that came before 
him, across the river in Illinois, where there was a direct résistance 
by parties engaged in such a strike, to the receivers appointed by 
him, sentenced the ringleaders to six months in. the county jail. In 
this case I do not feel as though it would be right to treat them ex- 
actly as though they occupied that same position, and yet, as I said 
before, I do not think it is a matter that can be overlooked. Things 
of this kind are not to be encouraged or tolerated, and the sentence 
•will be that they shall be confined in the county jail for 60 days, and 
pay the costs of this attachment. 

Tbbat, J., (orally.) As far as I am concerned, I should hâve given 
a severer punishment if the matter had been left solely to me, and I 
should emphasize the statement very strongly that while no one would 
admit more readily than the judges of this court the right of every 
m an to détermine whether he will engage in this or another employ- 
ment, and would protect him in that right through any proper judicial 
proceeding, he must not resort to lawless measures to injure the prop- 
erty or the person of any other party. More particularly is that true 
with regard to the receivers of courts. If there was any just ground 
of complaint, so far as the so-called strikers were concerned, this tri- 
bunal was open to hâve them présent their matters hère, and the court 
would hâve instructed the receivers with regard to it ; and one of the 
prominent reasons why courts are so prompt to punish men who in- 
terfère with receivers in the custody and control of the property com- 
mitted to them by law, is the fact that any one engaged in en^ployment 
under them can hâve ample redress by applying to the court with re- 
spect thereto. 

Now, instead of coming to this court to make application, as some 
other parties hâve done, — other employés, — they chose to engage in 
a lawless enterprise whereby were involved, not only the stoppage of 
commerce, but perhaps a loss of millions of dollars, and merchants 
and private individuals and ail classes were injured by this lawless 
proceeding. And now the party comes and says, what ? Evasively, 
"I did not know that I was interfering with the officers of this court;" 
but he did know that he was interfering with property that he had 
no right to interfère with, and "perchance he overstepped the limit, 
and involved himself within the jurisdiction of this court." Further, 
"We did not directly by physical force do sundry and divers things; 
we merely requested other persons to do it." A specious pretense ! 
The court must be supposed to know, as everybody else does, what 
the objeot was; it was the threatening intimidation which lay behind 
the whole matter, and hence they are within the rule. "A request, " 
under such circumstanees, was a threat. The court cannot be blinded 
by such mère specious language. The fact is there — the positive fact 
that hère was a direct threat and an intimidation. The form of lan- 
guage amounts to nothing. Courts do not stick in the letter; they 
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look at the fact, — the act itself, — and that was the case hère. Par- 
ties determined lawlessly to stop the commerce of the country, so far 
as thèse roads were concerned, and to do it by force, by threats, and 
by intimidation; and in doing it they interfered with the property of 
this Company under the charge of the court, and, instead of coining 
to this court, if they had any wrong to be redressed, and asking the 
court to adjust their cause, they took the law in their own hands, and 
they must suffer the conséquences of doing it. 

Of course I assent, as I must do, to the lenient punishment pre- 
scribed by the circuit judge; but if it had been left to me alone, it 
would hâve been much severer. 



The first point that is to be discussed in connection with the foregoing 
opinion is that which is embodied in tlie following statement: "Suppose a 
party of men — and I state this merely as an illustration — combine to commit 
an assault and battery upon one person, and, without intending so to injure, 
do, through mistake, actually seize and beat a third person. Although such 
beating was unintentional, perhaps accidentai, yet, as they were engaged in 
an unlawful enterprise, it is just the same as though they intended that un- 
lawful attack upon the person actually receiving the injury." 

The question which is hère put, viewing it in its gênerai relations, is one 
by which the courts hâve been frequently embarrassed. It is as old as the 
earliest opinions of Eoman jurists. It cornes to us as fresh in the cases of 
to-day as if it never had before been discussed. Is a man responsible for acts 
which are incidental to other acts designed by him, but which were, never- 
theless, not intended by him? The gênerai rule, I apprehend, may be thus 
properly stated: When the act in question results as a natuial and probable 
conséquence of an intended wrongful act, then the unintended wrong dérives 
its character from the wrong that was intended. So far as concerns ques- 
tions of gênerai malice this position cannot be disputed. A man, for in- 
stance, from gênerai malice, tears a rail off of a railway, or drops from a roof a 
very heavy substance on the pavement wherea erowd is passing; and in such 
cases, if death ensues, he is responsible for murder, though he did not intend 
to take any one life in particular. This is also the rule in cases of spécial 
malice, when the object elïeeted is incidental to the object intended. The 
same distinction has been accepted with regard to arson, where it is held that 
where the house of A. is burned instead of that of B., as the félon intended, 
this is arson as much as if the intent had been to burn the house of A.i In 
burglary, also, it is held to be no oiïense that the goods stolen were not those 
which the burglar intended to steal.^ îTor is it a défense to an indictment 
for stealing that the défendant' s intent was not to steal from any particular 
owner, or that it was to steal from a person who turned out not to be the real 
owner." 

Thesé conclusions may be sustained on principle. Whatever I ought to re- 
gard as incidental to an intended act, I must be regarded as having intended. 
It is no défense, if I shoot at A. on the road and hit B., who happens to be be- 
hind A., that I did not actually see B. in the spot where he was shot. It was 
my duty to hâve seen him, and I am responsible for the conséquences. It is 
true, as I hâve endeavored elsewhere to show,'* that the proper way of appor- 
tioning the responsibility in such cases is by indicting the offender for shoot- 

' K. V. Pedley, 2 East, P. C. 1026. ' R. v. Moore, Leigh & C. 1 ; 8 Cox, G. G, 

SK. V. Eegan, 4 Cox, C. C. 335. 416. 

MVliart. Crim. Law, ? 120. 
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!ng at A. wîth întent to kill, and also for the négligent homicide of B. But, 
however this may be, that the ofEender in such a case is indictable for the in- 
jury that he ouglit to hâve seen, cannot be questioned.' 

ïhe observations that hâve just been raade are peculiarly applicable to cases 
o£ riots arising from the illégal assertion of supposed rights, or redress of 
supposed grievances. Parties engaging in such a riot are indictable for the 
natural and probable conséquences of tiie riotous confederacy. If the i)lan in- 
volve a crime, then the ott'enders are responsible for sucli crime when com- 
mitted in exécution of the plan.^ 

ïheonly qualification is ihat such anact must resuit from the confederacy. 
If it does not, the confederates not engaged in it cannot be indicted for its 
commission.^ 

ïhe ruie is thus well stated by Judge Campbell in People v. Knapp:* 
"There can be no criminal responsibility for anythiiig not fairly within the 
cominon enterprise, and which miglit be expected to happen if occasion should 
arise for any one to do it. In other words, the principle is quite analogous 
tô that of agency, where the liability is measured by the express or implied 
authority. And the authorities are quite clear, and reasonable, which deny 
any liability for acts done in escaping, which are not within any joint purpose 
or combination." s Hence it has been held that when several persons are en- 
gaged in comiiiitting a felony, and, on being detected, run différent ways, 
upon which one of them, in order to get rid of a pursuer, assaults him, the 
others are not to be considered as indictable for the offense." 

The gênerai rule is that the confederate is not responsible for the crime 
which is not a probable and natural conséquence of the confederacy, unless 
such crime was committed with his asseiiC. ïhe question whether a party 
assaultingan olflcer in ignorance of the latter's otiicial character is indictable 
for the aggravated olïense, is one of greater dilHculty. Undoubtedly we bave 
statements raade in such cases that if a man intends a wrongful assault, he is 
indictable for the distinctive offense of assaulting an ofïïcer, even though the 
assàult was made in ignorance of the assaulted person's officiai rank.'' But 
there ia something very unreasonable in this. A public offlcer, whether he 
be a sheriff, or a constable, or a receiver, appointed by a court having juris- 
diction, ought to gi ve notice of his position, if he désire to clothe himself with 
the iramunities of that position, at least so far as concerns a prosecution for 
an assault on himself personally. It is the officiai person of the assaulted 
party that créâtes the offense in such a case. It is true that if a statute should 
prescribe "whoever assaults an offl(îer, even without knowing the person as- 
saulted to be an offlcer, shall be guilty of the aggravated offense," etc., it 

'See, on this subject,B-V- Smith, Dears. 'See R. v. Collison, 4 Car. & P. 565; 

C. C. 559; 33 Eng. Law & Eq. 567; K. v. R. v. Ho well, 9 Oar. & P. 437. 
/arvis, 2 Mood. & R. 40; R. v. Regan, 4 <26 Mioli. 112. 

Cox, C. C. 335 ; Callahan v. State, 21 Ohio 'See, to the same effect, R. ▼. Murphy 

St. 306 ; Walker v. State, 8 Ind. 290 ; People 6 Car. & P. 103 ; R. v. Pranz, 2 Fost. & F 

V. Torres, 38 Cal. 141. In Corn. v. Mo- 580; E. v. Horsey, 8 Fost. & F. 287: R. v. 

Laughlin, 12 C»ish. 615, it was held that Skeet, 4 Fost. & P. 931 ; R. v. Hawkins, 3 

when A. shot at B. aud C, intending to Car. & P. 392 , R. v. Tyler, 8 Car. & P. 616 

kili whichever he hit, he might be in- R. v. Price, 8 Cox, C. 0. 96 ; U. S. v. Jones, 

dicted for an assault with intent to mur- 3 Wash. C. 0. 209 ; Oom. v. Campbell, ' 

der both B. and C. Allen, 541 ; Watts v. State, 5 W. Va. 632 

^Steph. Crim. Iiaw, 27; Sissinghurst's Manier v. State, 6 Baxt. 595; Latnbv. Peo 

Case, 1 Haie, P. C. 462; R. v. Manners, 7 pie, 96 111. 73; People v. Knapp, 26 Miah 

Car. & P. 801; Oom. v. Knapp, 9 Pick. 496 ; 112, State v. Stalcup, 1 Ired. Law, 30 

Norton v. People, 8 Cow. 137 ; McCarney Miller v. State, 15 Tex. App. 125. 
V. People, 83 N. Y. 408; Breese v. State, 12 « R. v. White, Rusa. & R. G. C. 99 ; R. 

Ohio St. 146; Green v. State, 13 Mo. 382; v. Skeet, 4 Fost. & F. 931; State v. Ab- 

Selvidge v. State, 30 Tex. 60 ; Miller v. sence, 4 Port. 397. 

State, 15 Tex. App. 125 ; People v. Brown, ' U. S. v. Liddle, 2 Wash. C. C. 205 ; U. 

59 Cal. 345. See State v. Buchanan, 35 La. S. v. Ortega, 4 Wash. C. C. 531 ; U. S. v. 

Ann. 89. Benner, Bald. 234. 
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wonld be no défense that the défendant was ignorant of the offlcer's officiai 
position. But at common law the scienter is necessary to constitute the 
offense, subject to the qualification that a party is supposed to knowr what he 
ought to hâve known. On the otlier hand, it is no défense to an indictmenfc 
for obstructing an oliicer in his duties {the défendant knowlng the offioer's 
officiai position) that the object of the défendant was to peisoiially chasti.so 
the offlcer, and not to obstruct him in the diseimrge of his duties. ïiie o!i- 
struction was incidental to the intended assault, and theretore the défendant 
was indictable for the obstruction.» 

"VThen we corne, hovvever, to discuss the question of an attaehiuent ^or a 
contempt, a new state of facts is presented. A court of equity is obhged to 
enforce its decrees; and if those decrees are disobeyed, tlie only process to 
compel obédience is by attachnient. ïhis is eminently the case with disobe- 
dience to an order of spécifie conveyance,^ with disobedience to orders of courts 
for payment,*and with disobedience to an injunction.^ In such cases it makos 
no matter what was the intention of the party resisting the order of the court. 
Whether this résistance were intentional, or whether it were in lïnowledge of 
the existence of the decree resisted, or in ignorance thereof , makes no mat- 
ter. An obstacle stands in the way of the exécution of the eourt's decree, 
and that obstacle must be removed. Nor is it any défense in such case that 
the résistance is to a receiver whorn the court appoints. The receiver is a-s 
much an offlcer of the court as is an officer appointed by the court to sunmion 
witnesses or to exécute final process. Résistance in the first case is as much 
an obstruction of the process as is résistance in the last two cases. It may 
be objected that tliis bears with unnecessary harshness on persons ignorantly 
impeding the action of the receivers in a case such as the présent. ïhe sama 
objection, however, applies to a!l other cases of résistance of process; and if 
the objection were held good, no process whatever could be enforced against 
parties who are so stupid or so angry as not to understand what is the nature 
of the authority which they resist. The relief in ail such cases is an appeal 
to the clemency of the court, which will permit no penalty greater than the 
merits of the case demand. But, whatever be the penalty, the process of the 
court must be obeyed. Fkancis Whakton. 

Washington, May 6, 1885. 

1 U. 8. V. Keen, 5 Mason, 453. « Id. 

« Daniell, Ch. Pr. 15S3 ; 2 Wait, Pr. 108- « Woodworth v. Rogers, 3 Wood. <fc M. 

U2. 135; Kogers y. Kogers, 3a Coiiu. 121. 
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{District Court, S. D. New York. March 19. 1885.) 

. CoLiiisiON — Steamer and Satlino Vbssri. — Orossino Ooubses— Rule 20. 

Where a collision oocurg betweea a steamer and a sailing vessel, the former 
being obliged under ruie 20 to keep eut of the way, the steamer will be held 
liable, unless she excuses herself by proof of some misconduct on the part of 
the aailing vessel, or by proof of such a condition of fog, and of such a compli- 
ance on her part with ail the rules of navigation, as to absolve her from fault, 
and reduce the case to one of inévitable accident. 

iBeported l)y R. D. & Edward Benedict, Esqs., of the New Yorlc bar. 



65S fËDEBÀL liKPOBTEB. 

2. Same— Speed in Fog— Case Stated. 

The brig S. 0., sailing by night, close-hauled, on a S. 8. W. course, saw ofl 
her port beam both colored lights of the steamer P., estimated a lialf mile or 
more distant, and kept on without altering lier course. There was a thickness 
of the atmosphère down nearthe water,such as to cause a aerious obstruction to 
the visibility of lights. The P., running nearly 12 knots an hour on a course 
Vf. by N. }4, N., saw the brig's red light about 600 yards ofE, nearly aliead, and 
then , without decreasing her speed, starboarded and changed her course five 
points during about a minute and a half following, when, in the act of slowing, 
she was struck by tlie brig about 80 feet forward of her stern. The above facts 
being founduponvery conflicting évidence, 7icM, (1) that in such a condition of 
weather the steamer ahould hâve gone at a reduced speed ; (2) that, as the 
red light of the brig was seen nearly ahead, and the wind being wcsterly, the 
steamer must hâve known that the brig was going to the southward of the 
steamer's course, and consequently should not hâve altered her course so as to 
attempt to cross the bows of the brig, but should hâve ported and gone astern ; 
• and that the steamer was solely liable for the collision. 

3. Same — Flash-Light— BaRDEN of Proof— Proximate Cause. 

Where it clearly appears that a lighted torch, exhibited by a sailing vessel to 
an approaching steamer, could not hâve conveyed any additional information 
of any use to such steamer, the omission of it is not a proximate cause of the 
collision, and is immaterial. The burden of proof to establish that it would 
not hâve given additional information is upon the sailing vesseL Held, that in 
this case she had done so. 

In Admiralty. 

Àt about 2 A. M. on the fifth of July, 1883, the steam-ship Penn- 
land, of the Eed Star line, bound from Antwerp to New York, when 
near Nantucket, in crossing the bows of the brig Staoy Clark, bound 
from the Kennebec river to Savannah, carried away the latter's jib- 
boom, bowsprit, and head-gear, to recover damages for which this 
iibel was filed. The brig was 136 feet long, 373 tons register, loaded 
with ice, sailing olose-hauled upon her starboard tack, in a moderato 
wind from the westward, in a rough sea, a hazy or foggy night, and 
heading S. S. W. She kept her course until the collision. The Penn- 
land was an iron steamer 350 feet long, and, until a short time be- 
fore the collision, was making, according to her own testimony, a 
compass course of W. by N. |- N. After 12. o'clock, though it was 
fine and clear overhead, it became hazy below, whioh about 2 o'clock, 
very shortly before the collision, increased to a thick fog. Her fog- 
whistle had been started, and three blasts given, about a minute apart 
or a little less, before the collision. Her previous speed was from 11^ 
to 12 knots. Shortly after the first blast of the steam-whistle, the 
second oiïïcer, who was in charge of the navigation, sigualed to the 
engineer in charge, first, to stand by; and afterwards, to go half 
speed. The signais were obeyed. The engineer testified that he was 
in the act of obeying the half-speed signal when the shock of the col- 
lision came. The brig's red light was first seen a little on the star- 
board bow, at an interval before the collision variously estimated by 
the steamer's witnesses of half a minute to a minute and a half. 
When the red light was seen, the steamer's helm was put hard a-star- 
board to go ahead of the brig, because, as the first officer states, the 
brig was judged to be too near to attempt to go astern of her by port- 
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ing. The fourth officer, who was in the wheel-house, estimâtes that 
the steamer ran about a minute and a half under her starboard wheel, 
and that she changed her course five points up to the time of the col- 
lision. No fog-hornwas heard from the brig. Two of her witnesses, 
however, testify that they heard the steamer's fog-whistles, and an- 
swered each with a fog-horn; that the weather was hazy, but not 
foggy; that they saw the steamer's green hght about abeam on the 
port side, estimated ai a mile distant. No flash-light was exhibited. 

Benedict, Taft de Benedict, for libelant. 

.Man é Parsons, for claimant. 

Beown, J. The steamer in this case was bound under rule 20 to 
keep out of the way of the brig. She must be held answerable for 
not having done so, unless she excuses herself by proof of some mis- 
conduet on the part of the brig, or by proof of such a condition of fog, 
and of such a oompliance on her part with ail the rules of navigation, 
as absolve her from fault and reduce the case to one of inévitable acci- 
dent. The Carroll, 8 Wall. 302-304. The principal controversy bas 
been in référence to the existence and character of the alleged fog. 
The différence between the witnesses is to some ex^tent verbal, rather 
than substantial. Both sides speak of the weather as in a condition of 
increasing haziness, rather than of fog proper. Some of the claim- 
ant's witnesses speak of it as very thick at the time of the collision; 
while the captain of the brig insists that there was no fog proper until 
an hour after the collision, and that lights at the time of the collision 
could be seen a mile. It is évident, however, that there was sueh 
thickness in the atmosphère down near the water, though clear over- 
head, as to cause a serions obstruction in the visibility of lights, as 
contemplated by the rules of navigation, though I hâve no doubt that 
the greater thickness of the fog subséquent to the collision bas been 
referred by the claimant's witnesses to the time of the collision itself. 
The thickness of the fog is material only as respects the distance at 
which the brig's red light could be seen on board the steamer. There 
are sufEcient circumstances in the case to show conclusively that her 
red light not only could be seen, but was seen, at such a distance as to 
charge the steamer with fault. Mère estimâtes of time and distance, 
not confirmed by acts done at the time, are entitled to little weight. 
But such acts are proved in this case to hâve been done after the 
brig's red light was seen, as show that the interval was not far from 
a minute and a half, and the distance traversea by the steamer not 
far from 600 yards. The fourth officer estimâtes the interval at a 
minute and a half from the time when the steamer's helm was star- 
boarded, in conséquence of seeing the red light, until the collision. 
He was in the pilot-house at the time, and testifies that the steamer 
went off five points under her starboard wheel. The proofs before 
me in other cases as to the rate of the change of steamers of this class 
show that this change would be made in about 600 yards. See The 
Lepanto, 21 Eed. Rep. 651, 664. The Pennland, being somewhat 
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larger than the Lepanto, would make a larger circle, other conditions 
being in proportion. As the steamer's speed was about 13 knots, 
and was not cfaecked up to the time of the collision, this would give 
precisely a minute and a half as the interval during which a change 
of five points would be made, assuming the mean average rate of one 
point's change in 360 feet. It is possible tbat the fourth officer's es- 
timate of time was based in part upon his knowledge of the rate at 
which the Pennland changed her course. 

Again, there were three whistles about a minute apart given as a 
fog signal prier to the collision. Several of the witnesses state that 
the red light was seen between the iirst and second whistles. The 
eaptain, also, had time to dress himself hurriedly in the same inter- 
val. It is urged for the claimants that the time was much shorter 
than this, because it appears that the engineer was in the act of obey- 
ing the order to slow down at the moment of collision; while this or- 
der, it is said, was given immediately after the iirst whistle, and imme- 
diately obeyed. But entire reliance cannot be placed on the several 
items which make up thèse premises. There werei two orders to the 
engineer: one to stand by, foUowed by an order to slow down. It 
would be very easy for the officer in charge to mistake the précise 
order of séquence in which thèse varions directions and the whistles 
were given, and the interval which separated them. The Arklow, L. E. 
9 App. Cas. 136, 141. This kind of testimony is evidently insuffieient 
to rebut the circumstancres I hâve above referred to. The inévitable 
inference is, either that the order to slow down was not given until 
after the third whistle, or else that the engineer was tardy in obeying 
it. While a considérable time is necessary for some vessels to reverse 
the engine and get it working astern, but a few seconds is needed to 
exécute the order to slow upon a steamer makiug, like this, 55 révo- 
lutions per minute, 

The testimony of the witnesses for the brig is certainly not without 
some weight as to their estimâtes of time and distance, although much 
less trustworthy as respects the distance at which their own light 
would be seen from the steamer. They estimate that the steamer's 
green light was seen a mile distant; but her light may hâve been seen, 
and probably was seen, at a greater distance than the brig's, as the 
steamer's light was probably a strouger light and higher above the 
water. There is no reason to distrust the testimony of the eaptain, 
that on hearing the report of the steamer's lights he came up fi-om 
the cabin ; saw both colored lights of the steamer about abeam; took 
a hasty look at his own red light to make sure it was burning brightly ; 
returned tothecompanion-way; observed the red light of the steamer 
then sbut in; knew from that circumstance that the steamer had 
starboarded, so as to cross hia bows, because in no other way could 
the red light under the circumstances bave been shut in; and that 
he immediately took the wheel, because he recognized the conséquent 
ilanger of collision; and his estimate is that it was from one to two 
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minâtes after that cbange that the collision occurred. Thèse circum- 
stances ail together furnish more satisfactory proof than the court is 
often obliged to act upon in collision cases, and show that the time 
between the collision and the first notice of the brig's light by the 
steamer was not far froin a minute and a half, and that the distance 
traversed by the steamer was not far from 600 yards. If an are be 
projected of that length, covering five points of a cirele, (given by a 
radius of about 1,825 feet,) it will be seen that between starboarding 
and the collision the steamer must hâve made an offing to the south- 
ward from her préviens course (eounting from her main rigging) of 
about 625 feet. As the brig was but 136 feet long, or, including her 
bowsprit and jib-boom, possibly 170 feet, it is clear that had the 
steamer kept her course she would hâve passed far astern of the brig; 
and it is equally clear that no admissible margin of variation from 
the estimate of the rate of change in her course above made would 
make any material différence in this resuit. 

From the above considérations two faults of the steamer become 
clear : (1) Assuming that there was a sufSciently dense haze or fog, 
as her witnesses assert, to require the sounding of the fog-whistle at the 
time when the first whistle was given, — namely, the third blast before 
the collision, — it was her duty to go at moderato speed under rule 21; 
that is, reduced speed. The Colorado, 91 U. S. 692; Clare v. Provi- 
dence é S. S. Co. 20 Fed. Rep. 536 ; The Beta,Jj. R. 9 Prob. Div. 134. 
(2) From the direction of the wind it was manifest to the steamer, in- 
asmueh as the brig's red light was seen, that the brig must be going to 
the southward; that she could not be moving at a greater angle than at 
right angles with the steamer's course, and might be approaching her 
at a much less angle. There was, therefore, manifest risk of collision, 
unless the steamer could avoid it by porting; and that she didnot do, 
but starboarded. The risk of .collision was, therefore, imminent uri- 
til she had crossed the brig's bows upon the course adopted. The 
rule in such cases positively requires a steamer to slacken her speed, 
and, if necessary, to stop and back. She did neither, during the in- 
terval of about a minute and a half; and she was only in the act of 
slowing when the collision took place. It is true that a steamer is 
not bound to slacken speed when it is clear that eontinuiug at fuU 
speed offers the only chance of escape. But in departing from the 
rule the steamer takes upon hers^lf the burden of showing that such 
a departure was necessary. The Alaska, 22 Fed. Rep. 548, 553; 
The Elizabeth Jones, 112 Ù. S. 514, 523; S. G. 5 Sup. Ct. Rep. 468, 
473; The Elizabeth Jenkins, L. R. 1 P. C. App. 501. The event in 
this case shows that no such departure was necessary, and that there 
could not hâve been any such circumstances existing at the time as 
even apparently justified it. 

The brig was at theleast 500 yards distant from the steamer when 
her red light was seen, Several of the steamer's witnesses, indeed, say 
that the brig's red light was ûrst seen two and a half points on their 
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starboard bow. This is a manifest error. If that had been her posi- 
tion, the steamer's two colored lights could not at any time hâve been 
seen vipon the brig; whereas ail her witnesses testify that they wei-e 
both seen together when the steamer first came in view. The brig, 
moreover, in order to reach the place of collision from a situation two 
and a half points on the steamer's starboard bow at a distance of 500 
yards, would hâve been obliged to traverse at least éOO yards ; a speed, 
during a nainute and a half, equal to nine knots, or nearly twice her 
actual speed. After the steamer ehanged her course to port, the brig 
bore upon her starboard bow, and so remained until the collision. The 
speed of the brig is stated to hâve been from four to five knots; and 
as the wind, according to ail the witnesses, was only moderate, there 
is no reason to believe it greater. In reaching the place of collision 
by a change of five points, the steamer diverged, as I bave said, 
someiwhere about 650 feet from her former course; the précise amount 
is immaterial. The brig, during the interval of a minute and a half, 
passed over somewhere from 600 to 750 feet, and tracing her back- 
ward a minute and a half, we should ûud her in a position to see 
both colored lights of the steamer abeam. This corresponds so en- 
tirely with the statements of the brig's witnesses, that they did see 
both colored lights of the steamer abeam, that their truth cannot be 
doubted, It follows, eonsequently, that when the steamer starboarded, 
so as to shut out her red light from the brig, the brig could not hâve 
been to any considérable degreeon the steamer's starboard bow; but 
must bave been nearly ahead. Under such oircumstances, to star- 
board, in the endeavor to pass ahead of the brig's known course, in- 
stead of going astern, cannot be excused as a mère error of judgment. 
The steamer had only to continue her course and no danger would 
hâve arisen. Her starboarding was, therefore, a third fault; and 
upoQ thèse grounds the steamer must be held. 

2. Two faults are alleged against the brig : First, that she did not 
blow her fog-horn ; second, that she did not exhibit any flash-light as 
required by section 4234. I cannot disregard the testimony of the 
men on the brig, that a fog-horn was blown as soonas as they heard 
the whistles from the steamer, although the horns apparently were 
not heard, It is admitted that no lighted torch was exhibited. But 
though the statute requires a torch-light to be exhibited, it does not 
déclare that the sailing vessel shall be answerable for a subséquent 
collision if she fail to exhibit it, without regard to the question whether 
her failure to exhibit it had anything to do with the collision or not. 
When it clearly appears, therefore, that the exhibition of such a torch 
could hâve done no good, — that is, could not bave conveyed any addi- 
tional information of any use to the steamer, and could hâve made 
no différence in the resuit, — the omission of it is immaterial. The 
Léopard, 2 Low, 238; The John H. Starin, 2 Pbd. Ebp. 100; The 
Margaret, 3 Fbd. Rep. 870 ; The Oder, 8 Fed. Eep. 172. See The 
Dexter, 23 Wall. 76; The Algiers, 21 Fed. Rep. 345. The burden 
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of proof to establish this is upon the sailing vessel. This burden she 
bas sustained in this case, because it appears that ber red light was 
seen on tbe steamer in ample time to avoid her. A flash-light could 
bave revealed notbing to tbe steamer in regard to tbe brig's position 
or course whicb sbe did not fuUy and seasonably know. It migbt 
bave done barm by obacuring tbe brig's red ligbt; and that would 
bave caused évident embarrassment, wbile tbe failure to sbow a torch- 
light did not create any embarrassment to tbe steamer or withbold 
any useful information. There is no ground to suppose that the ex- 
hibition of a torcb-ligbt would bave been followed by any différent 
maneuver by tbe steamer, or that it would bave made tbe slightest 
différence in tbe resuit. The failure to show it was, eonsequently, 
immaterial within tbe cases above cited, and was in no sensé one of 
the proximate causes of tbe collision. Spaight v. Tedcastle, L. E. 6 
App. Cas. 217, 219; Cayzer v. Carbon Co. L. R. 9 App. Cas. 873, 
882, 886. 

Tbe libelant is therefore entitled to a deoree with costs; and a réf- 
érence may be taken to compute tbe damages. 



The William F. MoEab. 
{District Court, E. D. Miehigan. January 26, 1885.^ 
Admibalty Phactice— Libel for Oollibion—Dismissal— Subséquent Libel bt 

WlFB CliAIMING A8 OWNBR OP VkSSEL. 

A. B., averring himself to be the owner of a vessel injured by collision, flled 
a libel against tàe oflending vessel.- This libel was subsequently dismissed by 
reason of his failure to glve security for costs. While his suit was still pend- 
ing, his wife, appearing by the same prociors, and averring herself to be the 
owner of the injured vessel, flled another independent libel for the same collis- 
ion, and caused the oiîendlng vessel to be arreated a second time. Held, that 
the wife should hâve made herself a party to her husband's suit, and that her 
libel should be dismissed. 

In Admiralty. 

This was a libel for a collision, promoted by Elizabetb McClure, 
wbo was averred to be the owner of the scow Frank Morris, tbe in- 
jured vessel. Tbe case was submitted to tbe court informally upon 
tbe sufficiency of the following averment in the answer: 

"(5) Respondent, further answerina;, saya that on the sixth day of Octo- 
ber, A. D. 1883, a libel was flled in this court by one George McClure, who is 
reputed to be thehusband of the libelant herein, against the said tug William 
F. McRae, etc., for the same cause of action, as will more fully appear by an 
inspection of said libel; that said tug. William F. McRae was arrested in said 
suit, and subsequently was duly released on a good and sufflcient bond given, 
in due form, for the sum of $4,940, and that thereby the said tug was forever 
discharged from said cause of action, so that this suit cannot now be main- 
tain ed against her." 
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V 

JameéJ^ Atkinson, îoi ]ihe\aQi. 

J. W. Finney, for olaimant. 

Beown, J. That a vessel disebarged from arrest npon admîralty 
procesB by tbe giving of a bond or stipulation for her value, or for 
the payment of the amount claimed in the libel, returns to her owner 
freed forever from the lien upon which she was arrested, and can never 
be seized again for the same cause of action, even by the consent of 
parties, is a proposition too firmly established to be open to question. 
The Kalamazoo, 9 Eng, Law & Eq. 557; The Wild Ranger, Brown. & 
Lush. 84; The Union, 4 Blatchf. 90; The Whitc Squall, 4 Blatchf. 
103; The Old Concord, 1 Brown, Adm. 270; 2'he Joséphine, 4 Cent. 
Law J. 262. 

The gênerai principle is further illustrated in the case of The 
Thaïes, 3 Ben. 327. In this case, a libel was iiled against the bark 
Thaïes to recover a balance remaining due for certain repairs, etc. 
Subsequently, this suit was discontinued and the eosts paid. Still later, 
another libel was tiled by the same libelants for the same cause of 
action, and the vessel arrested and bonded a second time. It was 
insisted that the discontinuance of the former suit, with the cousent 
of the claimants therein, and the payment of the costs, which had 
been accepted by them, operated to make the arrest of the vessel in 
the second suit an original arrest, and not a second arrest. It was 
held, however, that the case feil within the principle of The Union 
and The White Squall, and that the court had no power, in the ab- 
sence of fraud or mistake, to order her arrested a second îime, and 
that the fact that the lirst suit was discontinued with the conseii« of 
the claimants indicated no intention, actual or in law, to subject the 
vessel to a second arrest, or to waive the rights in that respect which 
then belonged to them. This case was affirmed by Judge Woodbuff 
upon appeal to the circuit court. 10 Blatchf. 203. 

There is occasionally, however, dilBculty in determining whether 
the second arrest is for the same cause of action as the hrst. Thus 
a libel by the owner of a ship for damages by collision would ob- 
viously be no bar to a second action by the owner of the cargo for 
damages suffered by him in the same collision, although it bas been 
held, doubtless correctly, that if the ship-owner sues for damages 
both to the ship and cargo, as he may do under the practice of the ' 
admiralty courts, the owner of the cargo cannot afierwards file a libel 
in bis own name, but must pétition to be made a co-libelant in the hrst 
suit. The Nalior 9 Fed. Eep. 213. In delivering the opinion in 
this case, Judge Ciioate remarked that "the ve.ssel, having given bail 
for the value of the cargo in the iirst action, and the action l)eing 
propeily brought by the master and owners, as carriers, for the loss 
of the cargo, she was not liable to be again arrested for the same 
cause of action." 

The rule, then, manifestly applies only to those cases wherein the 
libelant might bave asserted his rights in the firat action ; aud the real 
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question în this case is whetlier the libelant waa not bound to appear in 
the suit begun by her husband, and ask to be made a co-libelant, or 
be Bubstituted for him as sole libelant. Although it is not expresslj' 
averred in the answer in this case, it appears by the record of the 
former case that George McClure, the husband of the libelant, filed 
his libel for this collision October C, 1883, averring himself to be the 
owner of the Frank Morris; and that his libel was dismissed April 
7, 1884, for failure to file seeurity for costs. Pending her husband's 
suit, and on the tenth of December, 1883, Elizabeth McClure, the 
présent libelant, appearing by the same proetors, and claiming hçr- 
self to be the owner of the injured vessel, filed her libel in the exact 
language of the first libel, except in respect to the allégation of own- 
ership, and procured a second arrest of the vessel for the same col- 
lision. Under thèse circumstances, there can be no question that she 
had légal notice of the pendency of her husband's suit. Could she 
bave been substituted in place of her husband as sole libelant in that 
suit? I should bave had little hésitation in saying that she could, 
were it not for the opinion of Mr. Justice Swaïne in the case of The 
Détroit, 1 Brown, Adm. 141. 

This was a suit for towage services, begun in the name of John K. 
Harrow, who was supposed to be the owner of the tug. After auswer 
filed, and the testimony of one witness had been taken, it was dis- 
covered that James P. Harrow was the owner of the tug at the time 
the services were performed. Upon an affidavit that the proctor had 
been misinformed at the time the suit was commenced, an amend- 
ment was permitted, substituting James P. for John K. Harrow as 
libelant. A motion to vacate the ouder permitting the amendment 
was afterwards made, and denied by the district court. On appeal to 
the circuit court it was held by the learned justice that there was no 
authority to make this order, and that the substitution of one sole 
libelant for another is substantially the institution of a new suit. 
This point was not decided in view of the contingency which bas 
arisen hère; and the gênerai rule that a vessel once arrested and 
bonded is to be regarded as forever freed of that lien, appears to me 
to be so wholesome a one that I am unwilling to admit exceptions to 
it, unless in a very clear case. With the utmost respect for the 
learned justice who decided the case of The Détroit, I am constrained 
to say that I tbink the technical rule that one libelant ean be substi- 
tuted for another ought to give way to the gênerai rule above stated, 
and to the still more équitable principle that where an action is sub- 
stantially between two vessels, a mistake of the pleader as to the 
ownership or légal title of the injured vessel (a mistake which in ac- 
tual practice is very likely to occur) ought to be corrected by an 
amendment. It was decided by the suprême court in The Corn- 
mander in Chief, 1 Wall. 43, that new parties may be added, and parties 
impvoperly joined may, on motion, be stricken out. And in Jennings 
v. Springs, Bailey, Eq. 181, it was lield to be within the discrétion of 
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the court to permit a bill to be amended by substitutîng the name of 
a new for an original complainant, even after answer filed. Hère 
the bill had been filed by an agent ot the real complainant. 

But whether libelant could hâve been Bubstituted for her hasband 
or not, I see no objection to her being joined as co-libelant, and to 
the court making such decree upon the final hearing as to the dis- 
tribution of proceeds as the justice of the case might require. In the 
case of The TiUie, 13 Blatchf. 514, a canal-boat wholly owned by a 
married woman was injured in a collision with a steam-tug. Her 
husband filed a libel in rem in his own name, as owner, against the 
tug, to recover damages sustained. On the trial, the wife testified as 
a witness for her husband, and gave material évidence to sustain bis 
claim for damages. It was shown that in fact the action was brought 
by and with the assent of the wife, and it was held that the wife 
would be equitably estopped from bringing another suit, and that the 
libel of the husband could be maintained. If, from the circumstances 
of this case, an équitable estoppel could be said to arise, a fortiori, 
would the wife be estopped if she appeared in her husband's suit and 
asked to be made a co-libelant with him. 

While the opération of this rule may work a hardship to the libel- 
ant ia this case, I do not see how, npon principle or authority, her suit 
can be sustained. 
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WiLKiNsoN and others v. Delawaee, L, & W. Ky. Co, 

[Circuit Court, D. New Jersey. March 13, 1885./ 

Removai, of Cause — Dbmubrbr— Time of Application— Stipulation to File 
MBW Plbadings. 

Wliere a demurrer has been flled in a cause pending in the state court raisin g 
an issue that would be triable at the regular term of tlie state court, but a stip- 
ulation has been flled by which it is agreed to witlidraw the pleailings and liie 
a new déclaration and plea making an issue of fact, the case caniiot, atter the 
term at which the demurrer would hâve been heard, be removed to the Uiiited 
States court. 

Motion to Eemand. 

Nixon, J. A second application is now made to rem and this cause 
to the state court. On the first, I refused to remand, for reasons 
stated in the opinion filed. 32 Fed. Eep. 353. I think the décision 
was correct, in the light of the facts as they were then presented to 
the court; but on this renewal of the motion the facts appear quite 
materially changed. In the moving papers there is (1) the affidavit 
of Arthur H. Ely, of counsel with the plaintiffs, showing that on the 
tenth December, 1883, a déclaration was filed in the action in the 
suprême court of New Jersey, where the suit was originally com- 
menced; on the twenty-second of the same month, demurrer; and on 
the eighth of January, 1884, a joinder in demurrer; and (2) copies 
of the said déclaration, demurrer, and joinder in demurrer, with a 
stipulation of the parties, dated June 4, and filed June 6, 1884, signed 
by the respective attorneys, in which it was agreed as foUows : 

"It is hereby stipulated and agreed by and between the attorneys of the 
plaintiff and défendant in the above case: (1) That the plaintifE shall, within 
twenty days from that date hereof , file an amended déclaration ; (2) that from 
the time of the filing of said déclaration the demurrer heretofore flled by the 
défendant shall be withdrawn and of no effect; (3) that the défendant will 
plead to said amended déclaration within thirty days from the date of service 
of the same upon his attorneys- (4) that the above shall be without préjudice 
or costs against either party, but each shall pay their own costs. 

" Dated June 4:, 1884." 

— and (3) the certifieate of the clerk under the seal of the court veri- 
fying the said papers as true copies of the déclaration, (original,) de- 
murrer, and joinder thereto, and the stipulation in said cause, as the 
same remained on file in his office. Acting under the provisions of 
this stipulation, the amended déclaration was filed June 12, 1884; a 
plea of the gênerai issue July 5, 1884; and the similiter July 12, 1884. 
It appears from the Eevised Statutes of New Jersey (tit, "Courts") 
that the then stated terms of the suprême court, where issues of law 
were triable, are held on the fourth Tuesday of February, and the 
first Tuesdays of June and November, of each year; and the stated 
terms of the Hudson county circuit court, where the issues in fact 
were triable, are on the first Tuesdays of April, September, and De- 
v.23F,no.l2— 36 
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cember. The pétition for removal was filed October 18, 1884. 'ïlie 
demurrer put in by the défendant to the first déclaration was gênerai, 
alleging that the matters therein contained were not sufficient in law 
to maintain the action. If a plea had been filed an issue of fact 
would hâve been formed, which would hâve been tried at the May 
term of the Hudson county circuit, but the demurrer raised an issue 
of law which could hâve been argued in the regular course of practice 
at the June term of the suprême court. Inatead of this the parties 
agreed, in their stipulation, to withdraw the pleadings and file a new 
déclaration and plea makinj^ an issue of fact. The question is, did 
the défendant, by such action, lose its right under the third section of 
the act of March 3, 1875, to remove the cause into the fédéral court ? 
The construction of the section by the suprême court in Babbitt v. 
Clark, 103 U. S. 606; Alley v. Nott, 111 U. S. 472; S. G. 4 Sup. Ct. 
Eep. 495; Scharf v. Levy,5 Sup. Ct. Eep. 860; and Pullman Palace 
Car Co. V. Speck, ii3 U. S. 84; S. 0. 5 Sup. Ct. Eep. 374, renders it 
manifest that the right of removal has been lost by tlie delays of the 
parties in pleading; and the cause ia accordingly reraanded. 



WiLKiNSON and another v. Dblaware, L. & W. Et. Co. 

(Circuit Court, D. New Jerssy. March 2, 1885. ) 

1. Removat, of Cause— Rbcord— Stipulation — Certiobaui. 

Where by stipulation of the parties certain pleadings in the state court hnve 
been taken out of the case, the circuit court will not grant a eeriioran to order 
the clerk. of tlie state court to add sucli pleadings to the record. 

2. Same— Evidence. 

Although such pleadings hâve been taken out of the record by stipulation, 
they may be used in the United States court, when properly verified, lo sliow 
what has been donc in tbe state court, with a view to showing that the applica- 
tion for removal was made too late. 

In Assnmpsît. 

Nixon, J. The above suit was brought hère by the défendant on 
a pétition for removal from the suprême court of New Jersey. On 
filing the record, a motion was made by the plaintifïs to hâve the same 
remanded to the state oourt, on two grounds: (1) Because the de- 
fendant corporation, although chartered by the state of Pennsylva- 
nia, had become a citizen of New Jersey, as the lèssee of the Morris 
& Essex Eailroad, and by the législation of the state confirming the 
said lease; and (2) because the pétition for removal was filed too 
late. 22 Fed. Eep. 353, After argument and considération the court 
held that both grounds failed, and that the cause had been properly 
removed. Notice is now served upon the défendants of a motion (1) 
for leave to file in this court, as part of the record of said suit, certain 
copies of a déclaration, demurrer, and joinder in demurrer, duly certi- 
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fied by the olerk of the suprême court of New Jersey as on file iu 
that court; (2) for this court to issue a writ of certiorari to the su- 
prême court of New Jersey, eommanding it to make return of the 
record in said action — and especially of the déclaration, demurrer, and 
joinder in demurrer — as to which a diminution is alleged. 

The facts of the case are thèse : That suit was originally com- 
menced in the state court, by a summons tested November 26, and 
returnable December 6, 1883. A déclaration was liled therein De- 
cember 10, 1883; a gênerai demurrer, December 22, 1883; and a 
joinder in demurrer, January 18, 1884. At this stage of the proeeed- 
ings, the respective parties entered into the following stipulation, dated 
June i, 1884, and filed Juue 6, 1884 : 

"It is hereby stipulated and agreed by and between the attorneys of f.be 
plaintiffs and défendant in the above case (1) that the plaintifEs shall, withiii 
twenty days from the date hereof, file an amended déclaration; (2) that, from 
the time of the flling of said amended déclaration, the demurrer heretofore 
flled by the défendant shall be withdrawn and of no efîect; (3) that the def enfl- 
ant will plead to said amended déclaration within tliirty days from the date 
of service of the same upon its attorneys; (4) that the above shall be without 
préjudice or costs against either party, but each shall pay their own cosis. 

"DatedJune4,l8M." 

Under this stipulation a new déclaration was filed by plaintiffs 
June 12, 1884, on which an issue was joined by plea on July 5, 1884. 
The next term of the Hudson circuit court to which the record could 
be regularly handed dowa for trial began on the first Tuesday of 
September following. At that term, and bofore the trial of the cause, 
to-wit, on the eighteenth day of October, during the term, the péti- 
tion for removal, and a bond executed in the form required by the 
statute, were filed in the state court, and the clerk sent to this court 
a duly certified record of the case, containing copies of the following 
papers : 

(1) The summons issued; (2) the above recited stipulation entered into by 
the parties June 6, 1884; (3) the amended déclaration, flled June 12, 1884; 
(4) the plea of the gênerai issue, flled July 5, 1884; (5) the similiter, liled 
July 12, 1884; (6) the pétition for removal and the bond accompanying the 
same, flled October 18, 1884; certifying tiiat they were a true copy of the 
entire proceedings in said cause as the same remained on file in his office. 

It will be perceived that he left eut of the record the pleadings 
that had been filed previous to the stipulation, and which, as the de- 
fendant claims, ceased to be a part of the record by virtue of the 
stipulation. Theeounsel fortheplaintiffsthenapplied to the clerk of 
the state court to amend the record by incorporating thèse pleadings 
therein, which the clerk declined to do without the order of the court. 
Application was then made to the state court for an order upon the 
clerk, and it isconceded that the judges refused to act in the matter. 
The clerk of the state court bas, however, forwarded to the counsel 
for the plaintiffs copies of thèse pleadings, with the certificate added. 
dated January 26, 1885, that they are true copies of the déclaration, 
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(original,) demurrer, and Joinder thereto, as the same remained on 
file in his office. They are annexed to the moving papers on this 
motion, and we are asked (1) for an order to hâve them filed as a part 
of the record of the case from the state court. 

It is apparent from the form of the request that the counsel of the 
plaintifs hâve taken notice of the 'change which the removal act of 
March 3, 1876, has made in the matter of the copies of the papers to 
be transmitted from the state to the fédéral court. Under previous 
acts the condition of the bond was that the petitioner should enter in 
the circuit court on the first day of the next session "copies of the 
process against him and of ail pleadings, dépositions, testimony, and 
other proceedings in the cause." The phraseology is changed in the 
later enactment, and ail that is now required ia that he shall enter 
"on the first day of its then next session a copy of the record in such 
suit." Whether the court should make an order as requested, de- 
pends upon the question whether the original déclaration, demurrer, 
and joinder in demurrer, which bave been withdrawn from the case 
by the stipulation of the parties, without préjudice and without costs, 
are still to be regarded as a part of the record of the suit ? They were 
abandoned and withdrawn by consent. They hâve no place nor olfice 
in the pleadings which led up to the issue to be tried. The record of a 
suit has been defined to embrace the successive judicial steps which 
bave been taken and are necessary to show jurisdiction and regularity 
of procédure; the process writ or summons, with proof of service; the 
pleadings, minutes of trial, verdict, and judgment ; and also ancillary 
and interlocutory proceedings, entering into and supporting the ac- 
tion. 2 Abb. Law Dict. 388. The clerk very properly made the stip- 
ulation of the parties, whereby thèse pleadings were taken out of the 
case, a part of the record; and quite as properly, we think, declined 
to ineumber the record with what they had agreed should form no 
part thereof. We must therefore refuse to enter an order to add to 
the record any papers which do not constitute any part of the record 
of the suit. 

2. The application for a writ of certîorarî to the state court, com- 
manding it to make return of the record in the cause, is under the 
provisions of the seventh section of the act of 1873. The section was 
to be resorted to in a case where a clerk of the state court had ref used, 
on a proper application, to furnish the petitioner with a copy of the 
record, for the reasons heretofore stated. We are not of the opinion 
that the clerk of the state court has been derelict in duty, and we dé- 
cline to order the writ to issue. 

It became manifest from statements made on the argument that 
counsel for plaintifs was desirous of getting ail the proceedings of 
the state court before this court, to enable him to show that, under 
the récent décisions of the suprême court, narrowing the interpréta- 
tion of the act of 1875, the défendant has lost the right of removal. 
Thèse cases hâve recently made their appearance in the reports, and. 
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unless we hâve mîsunderslood their purport, they will hâve the effect 
of cutting ofif to a large extent the future removal of causes. We re- 
fer to Alley v. Nott, 111 U. S. 472; S. G. 4 Sup. Ct. Eep. 495; 
Scharffv. Levy, 5 Sup. Ot. Eep. 360; and Pullman Palace Car Co. 
V. Speck, 113 U. S. S4; S. G. 5 Sup. Ct. Eep. 374. 

Although thèse pleadings have been taken out of the record by the 
Btipulation of the parties, they are, nevertheless, a part of the proceed- 
ings in the case, and as such may be used hère, when properly veri- 
fied, to prove what bas been done in the state court. 



Pacifio Eaileoad V. Missouri Pao. Ey. Co. 

{Circuit Court, D. Kansas. November, 1883.) 

i. Rbmovaïi of Cause— Uitizenship — Corporation, how a Citizen of a Btatb. 
Strictly speaking, corporations cannot be citizena, and in orderto hold them 
apaenable to fédéral jurisdiction, on the grouad of citizenship, it is necessary to 
assume that ail the stockholders are citizens of the state by which the corpora- 
tion was created. 

2. Samb— Business and Office in Anothbr State. 

A corporation for jurisdictional purposes is a citizen of the state by which it 
was created, even if iill ils business is transacted elsewhere, and ail of its offices 
and places of business are outside of the state. 

3. Samb — Consolidated Corporations — Suit by Corporation. 

A Consolidated corporation formed by the union of six corporations, threo 
of which were organized under the laws of Missouri and three uuder the laws 
of Kansas, will be presumed to be a citizen of both states, and, when sued in a 
state court in Kansas by a corporation organized under the laws of Missouri, 
cannot remove the cause to the fédéral court. 

On Motion to Eemand. 

James Baker, for plaintiff. 

Thomas J. Partis, for défendant. 

McCbary, J. This cause having been removed from a state court, 
is now, by agreement of counsel, submitted as upon motion to remand, 
upon facts appearing in the record and by a stipulation on file, and 
vphich are as follows : 

(1) The plaintiff is a corporation organized under the laws of the state of 
Missouri, but had, at the time this suit was commeneed, and still has, its 
chief place of business in the city and state of Kew York, and has not had 
for more than flve years any offlcer, office, or place of business in the state of 
Missouri; (2) the défendant is a Consolidated corporation, formed by the 
union of six corporations, three of which were organized under the laws of 
Missouri, and three under the laws of Kansas; (3) the property in contro- 
versy was the property of one of the Missouri corporations, if it is owned by 
the défendant at ail. AU the interest the Consolidated company has in the 
property is derived from one of the Missouri corporations under the articles 
of consolidation. The cause was removed solely upon the ground of citizen- 



666 7EDEBAL BEPOBTEB. 

Bhip, and the question to be determined is whether, upon the foregoing facts. 
it ^nnatlvely appears that thia is a controversy between citizens of différent 
States. 

The questions to be determined upon thèse facts are : 

(1) Can the plaintif! be held to be a citizen of New York, altliougli createJ 
under the laws of Missouri, upon the ground that its only place of business 
is, and has long been, in the city and state of New York? (2) If it is held 
that the plaintilï is a citizen of Missouri for jurisdictional purposes, can it; 
be held, upon the facts above set forth, that défendant is a citizen of Kans;vs, 
and not of Missouri y 

Upon the first question we hâve no difficulty. Strictly speaking, 
corporations cannot be citizens ; and therefore, in order to hold them 
amenable to the fédéral jurisdiction on the ground of citizenship, it 
has been found necessary to assume, often contrary to the facfc, that 
ail the stockholders are citizens of the state by which the corporation 
was created. It is only by virtue of this assumption that a corpora- 
tion can be said to be a citizen of any state. ïhe presumption that 
ail the stockholders are citizens of the state under whose laws they 
incorporate is a conclusive presumption, and the fact will not be in- 
quired into. The fact may be that not one of the stockholders is a 
citizen of such state; but if ao, it cannot be ipade to appear. The 
place of transactJng business cuts no figure. The corporation, for 
jurisdictional purposes, is a citizen of the state by which it was cre- 
ated, even if ail its business is transacted elsewhere, and ail of its 
offices and places of business are outside of the state. The state 
may, and we think should, require ail of its corporations to keep 
their principal office within the state, ard to hâve officers or agents 
there upon whom service of process may be made, This is the law in 
many states. If it be the law of Missouri, the plaintiff has evidently 
violated it. However this may be, we are very clearly of the opinion 
that the plaintiff company, having been organized under the laws of 
Missouri, cannot become a citizen of New York, for jurisdictional 
purposes, by establishing its head-quarters in that state, and failing 
to keep an office in Missouri. If it continues to be a corporation at 
ail, it is to be regarded as a citizen of Missouri. lîailwaij Co. v. 
Whitton, 13 Wall. 270; Railroad Co. v. Letson, 2 How. 497; Mar- 
shall V. Railroad Co. 16 How. 314; Railroid Co. v. Wheeler, 1 Black, 
297; Covington Drato-hrtdge Co. v. Shepherd, 20 How. 232. 

Upon the second question there is more difficulty. The défendant 
is undoubtedly a single corporation, although formed by the consoli- 
dation of six distinct corporations, three of them having been formed 
under the laws of Missouri and three under the laws of Kansas. 
The consolidation was had under the laws of both states, the co-op- 
erating législation of both being clearly necessary to that end. In 
Railroad Co. v. Horris, 12 Wall. 65, it was said: "We see no reason 
why several states cannot, by compétent législation,, unité in creating 
the same corporation, or iu combining several pre-^existing corpora- 
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tions into a single one."' And the case of Railroad Co. v, Màryland, 
10 How. 392, is referred to as recognizing such a power. 

Neither of thèse cases, however, presented the question with which 
"we now hâve to deal. Hère the validity of the consolidation is con- 
ceded ; but the question is, of what state, if of any, eau the Consoli- 
dated Company be said to be a citizen ? It is created by the laws of 
two states. la it a citizen of both? If not, is it a citizen of eittier? 

We hâve already seen that a corporation cannot be a citizen in 
any proper sensé of the term, and that such artificial beings are held 
subject to the fédéral jurisdiction as citizens, by resorting to the fic- 
tion that ail the incorporators or stockholders are conclusively pre- 
sumed to be citizens of the state creating the corporation. What be- 
eomes of the fiction when the corporation is created, as in this case, 
by the laws of several states authorizing the union of several corpora- 
tions existing in différent states? What is to be the presumption in 
such a case as to the citizenship oi the stockholders? Manifestly 
it cannot be that they are ail citizens of either one of the states un- 
der whose laws the consolidation was authorized. Belore the con- 
solidation there was a conclusive presumption of law that the stock- 
holders in three of the original corporations which were united to 
form the défendant company were citizens of Missouri, and those of 
the remaining three, citizens of Kansas. When the six companies 
were united in one under the laws of both states, we are unable to 
see how we can say that the same stockholders can be presumed to 
hâve suddenly become citizens of one of euch states. And still less 
can we présume, in this case, that they ail became citizens of Kan- 
sas. In a Word, as it seems to us, the fiction above referred to as 
to the citizenship of stockholders, where the corporation is created 
by a single state, cannot be applied wbere the corporation is created 
by the laws of more than one state; or, if it be applied, so far from 
enabling us to hold that the corporation may sue or be sued as a cit- 
izen of a particular state, it leads to the opposite conclusion. We 
hâve thus seen (1) that a corporation cannot be a citizen; (2) but 
where a corporation is created under the laws of a state, the courts 
will conclusively présume that the persons composing it are citizens 
of that state, and therefore will hold the corporation itself amenable 
to suit in the fédéral courts the same as a citizen of such state ; (3) 
where, however, the corporation is not formed under or by virtue of 
the laws of a single state, but under and by virtue of the laws of sev- 
erar states, the presumption, if any is allowed, must be that the per- 
Bons composing it are citizens of the différent states under whose laws 
the corporation was formed ; as, for example, in the présent case, 
that the persons composing the défendant corporation are some of 
them citizens of Missouri, and others citizens of Kansas. 

In order to prevent confusion and misconstruction of our ruling in 
this case, its exact nature must be kept in view. It is not a case in 
which a corporation created by one state has been permitted to enter 
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the territory of another, and there engage in business. In such cases 
it bas been held that there is no new corporation, but only added 
powers and privilèges granted to an existing body, and that it re- 
mains a corporation of the state by which it was originally chartered. 
It refers for the law of its being to the statutes of the state by which it 
was originally created, although it may hâve obtained enlaiged powers 
and the right to extend its opérations into foreign territory from the 
législation of other states. Thus, in Railroad Go. v. Harria, supra, 
the corporation was originally created by the state of Maryland, and 
subsequently authorized to extend its opérations into Virginia and 
the District of Columbia, by appropriate local législation, declaring 
that it should hâve the same rights and privilèges in that state and 
district as in Maryland, It was held that it remained a corporation 
of Maryland, and that no new corporation was created either in Vir- 
ginia or in the District of Columbia. In Railway Co. v. Whitfon, 
supra, the corporation was sued as a citizen of Wiaconsin, and it ap- 
peared that it had been incorporated under the laws of that state. 
It was insisted that there was a failure of jurisdiction, because the 
same corporation had also been chartered under the laws of Illinois, 
of which state the plaintifif was also a citizen. But the court said : 
"The answer to this position is obvious. In Wisconsin the laws of 
Illinois hâve no opération. The défendant is a corporation, and as 
Buch a citizen of Wisconsin, by the laws of that state. It is not there 
a citizen or corporation of any other state." In other words, as I un- 
derstand this ruling, it was held that inasmuch as a distinct and sép- 
arais corporation had been organized under the laws of Wisconsin 
alone, it was a corporation of that state, and suable as such, not- 
withstanding the fact that the same incorporation, under the same 
corporate name, may hâve been chartered as a corporation under the 
laws of another state. 

But that is not the présent case. Hère the corporation défendant 
was not formed under the laws of a single state, but under the laws 
of two states and by a consolidation, as already explained. The Con- 
solidated company cannot point to the laws of either state as the 
source of its being. It cannot show that it has a légal corporate ex- 
istence without invoking the statutes of both states, and proceeding 
in conformity thereto. It cannot elaim to be a citizen of each of 
said states, because, by the law of Kansas, under which the consoli- 
dation must bave taken place, the several companies were authorized 
"to consolidate and form one company," so that the eonsolidated 
company must be regarded as a unit. Besides, as already stated, 
the presumption that the stockholders are citizens of Kansas, which 
is the indispensable basis of the claim that the eonsolidated corpora- 
tion is a citizen of that state, cannot be allowed for the reasons al- 
ready stated. This case is also unlike those in which a corporation 
of one state is authorized to sell, assign, and transfer its property 
and franchises to a corporation in another state. In such cases the 
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t-wo corporations are merged into one, and that one is the corporation 
■vvhich purchases the property and franchises of the other. Antelope 
Co. V. Chicago, B. & Q. Ey. Co. 4 McCrary, 46; S. C. 16 Fed. Eep. 
295. 

The case of Railroad Co. v. Wheeler, supra, is analogous to the one 
now before the court, and the ruling therein seeins to us conclusive 
of the présent question. That was a suit brought in the circuit court 
of the United States for the district of Indiana against Wheeler, who 
was a citizen of that state; and the déclaration stated that the plain- 
tiff was "a corporation created by the laws ot the states of Indiana 
and Ohio, having its principal place of business in Cincinnati, in the 
state of Ohio," and that it was a citizen of the state of Ohio. The 
court held that a suit in the corporate name must be regarded as, in 
contemplation of law, the suit of the individuals composing the cor- 
poration, and that, therefore, the action in that case was» to be re- 
garded and treated as a suit in which citizens of Ohio and Indiana 
were joined as plaintiffs in an action against a citizen of the last- 
named state. "Such an action," said the court, "cannot be main- 
tained in a court of the United States, where jurisdiction of the case 
dépends altogether on the citizenship of the parties. And in such a 
suit it can make no différence whether the plaintiffs sue in their own 
proper names or by the corporate name and style by which they are 
described." And the court further said : "The averments of the déc- 
laration would seem to imply that the plaintiff claims to hâve been 
created a corporate body, and to hâve been indued with the capac- 
ities and faculties it possesses by the co-operating législation of the 
two states, and to be one and the same légal being in both states. If 
this were the case, it would not affect the question of jurisdiction in 
this court." The conclusion announced was that, as the plaintif? 
corporation was composed of citizens of Ohio and Indiana, it could 
not maintain a suit in a fédéral court upon the ground of citizenship 
alone against a citizen of either of those states. ' 

For thèse reasons we conclude <hat the case should be remianded 
to the state court; and it is accordingly so ordered. 



Jennings V, Philadelphia & E. E. Co. 

(Circuit Court, D. New Jersey. December 22, 1884.) 

Jdhisdiction of Oikcuit Court— Reckiver Appoikted est Anothbh State— 
Obdeb of Patment of Claim — New Jersey Statute — Verdict— Judg- 

MENT. 

A verdict jefore entry of judgment thereon creating no lien on real estate 
in New Jersey, when a receiver for a railroad corporation, against which such 
verdict has been obtained, has been appointed before such entry by the United 
States circuit court for the district of New Jersey, in a procueding ancillary to 
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a suit In the circuit court for Pennsylvanla, the receiver will not be ordered hy 
the court in New Jersey to pay such judfçment ; but the plaintifl will be com- 
pelled to make application for an order for payment to the court in Peans) 1- 
yania. 

Eule to Show Cause, etc. 

Richard é Lindabury, for the rule. 

A. G. Richey, for défendant. 

Nixon, J. This case cornes up on a rule to show cause why the 
receivers of the î'hiladelphia & Êeading Railroad Company should 
not be required to pay the judgment recovered Maroh 29, 1884. by 
the above-named plaintiiï, out of the funds of the said company iu 
their hands as receivers. On the service of the rule the receivers 
made return (1) that they h ad no moneys in their hands which were 
applicable to the payment of the judgment; and (2) that the pro- 
eeedings under which they became receivers were instituted in the 
circuit court of the United States in the Eastern district of Pennsyl- 
vanla; that the decree in this court, by which they were appointed 
receivers, was the resuit of proeeedings ancillary to those in the Penn- 
sylvanla court; that ail their aecounts were settled in the court 
where they were originally appointed, and the disbursement of ail 
moneys coming in to their hands as receivers was made under the 
direction of said court; and that the application for the payment of 
the judgment should be made to the United States circuit court for 
the Eastern district of Pennsylvanla, which directs and contrôla the 
disbursements as aforesaid. 

The application is made hère, and supported by the counsel for the 
plaintifif, upon the ground that the plaintiff acquired a lien by his 
judgment on the real estate of the insolvent corporation in this state 
before the appointment of the receivers; which lien the court bas 
power to enforce by an order ou the receivers for payment, or by exé- 
cution against the property affected by the judgment. The décisive 
question in the casé seems to be whether any such lien was acquired. 
The faets are that the plaintifif, suing the défendant corporation in 
this court for damages in a case of collision with a train of the Le- 
high Valley Eailroad Company, at the point where the two roads cross 
each other, obtained a verdict in said suit on the twenty-seventh of 
March last. No judgment was entered on the verdict, and no steps 
taken to enter one, until the sixth day of June f ollowing, when the de- 
fendant corporation itself applied and obtained a rule therefor. But, 
in the mean time, proeeedings had been taken in the circuit court for 
the Eastern district of Pennsylvanla against the défendant as an in- 
solvent corporation, under which, on June 2d, receivers had been 
appointed, and on ancillary proeeedings in this court, on the same 
day, the same gentlemen were named receivers hère. This was 
deemed necessary in order to give them the control of the property 
of the corporation in this jurisdiction. When they took possession, 
on June 2, 1884, was any lien existing on the real estate which this 
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court oagbt to enforce in aid of the plaintiff's judgment ? The judg- 
ment was formally entered after the date of the appointment of re- 
ceivers; but the plaintiff's counsel insisted, on the argument, that he 
had secured a lien on the property in New Jersey by virtue of the 
provisions of section 194 of the practice act of the state, alleging that 
the jndges of the suprême court of tlie state were accustomed to treat 
the verdict, before the entry of a judgment, as a lien upon the real 
estate of the défendant. He produced no authority, and we hâve not 
been able to find any, for such a construction of the words of the sec- 
tion. 

Section 192 abolishes judgment rolls as such, and directs how the 
clerk shall make up a judgment record, to-wit, by entering in a sep- 
arate book the warrants of attorney, déclaration, pleadings, proceed- 
ings, and judgment in every civil cause. Section 194 simply provides 
that, until the clerk shall hâve done this in a case, "the verdict or rule 
for judgment in the minutes of the court shall be held and taken, in 
the court in which the same is obtained, to be the record of the judg- 
ment in such cause, and shall be received in évidence in said court 
as such" judgment as fuUy as if the record had been made up and 
signed as by said section 192 required." 

This is clearlya provision which authorizes a court to treat tha en- 
tries or ru les for judgment in its own minutes as évidence of the rec- 
ord of a judgment, before the clerk bas had time to make up the rec- 
ord. If the législature had intended to do more than this, and to 
repeal the statute existing continuously since the last century, "that 
no jndgments shall affect or bind any lands, tenements, heredita- 
ments, or real estate but from the time of the actual entry of such 
judgment in the minutes or records of the court," it would hâve done 
so in more explicit terms. 

We therefore hold that when thereceivers took charge of the prop- 
erty the plaintiff had acquired no lien by virtue of the verdict. The 
business of the corporation since their appointment has been con- 
duoted under the supervision and control of the court in which the 
receivers were first appointed. Monthly reports reveal to judges 
there the condition of the estate, and that is the proper forum to which 
to apply for orders for the payment of claims. 

The rule to show cause must be discharged. 
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His Impbbial Majestt, the Sultan of the Ottoman Empiee, v. Prov- 
idence Tool Co. and others. 

{Cireuit Court, E. D. Neio York. August 22, 1883.) 

BqUITT JUKISDICTIOIîr — A-DEQUATE ReMEDÏ AT Law— Rkv. 8t. J 723. 

A bill in equity that asserts that plaiutifl: is entitled to certaio properly in 
the possession ot the défendant, and prays that it be delivered up, and that de- 
fendant may be decreed to speciflcally perform his contract to dellver il, and 
may be enjoined from setting up any claim to it, and that if he has any lien 
thereon rédemption may be allowed tlierefrom, does not state a case within 
the equity jurisdiction of a United States circuit court, as plaintifl has an adé- 
quate remedy at law by the action of replevin. 

In Equity. 

Evarts, Southmayd é Ghoate, for complainant. 

Butler, Stillman é Hubbard and B. B\ Thurston, for défendants. 

Blatchpoed, J. The bill in this case is founded wholly on an as- 
sertion of the légal title of the plaintifif to the rifles and equipments 
in question. Its prayer is for a decree that the plaintilï has the title 
to such property and the right to its possession, and that the défend- 
ants hâve no title to it, or valid lien on it, or right to retain it, and 
that it be delivered over by the défendants to the plaintiff. A claim 
of such a character is, in the courts of the United States, under the' 
distinction maintained by the constitution of the United States be- 
tween law and equity, and enforced by section 723 of the Eevised 
Statutes of the United States, the subject of a suit at law, and a 
plain, adéquate, and complète remedy is afforded by an action of re- 
plevin. This principle is established by numerous cases. Grand 
Chute V. Winegar, 15 Wall. 373; Boot v. Railiuay Go. 105 U. S. 1S9, 
212. 

The bill prays that the tool company be compelled to specifîoally 
perform its undertakings with the plaintiff, and that the défendants' 
be restrained by injunction from setting up any right or title to, or 
lien on, the property. But thèse prayers do not change the attitude 
of the case. The tool company agreed to make the articles aiid de- 
liver them to the plaintiff. The plaintiff allèges that the articles 
hâve bôen made and paid for, and that the title to them has passed 
to the plaintiff. The case is one of the enforcement of the légal title 
to chattels in existence, and has no différent légal aspect from what 
it would hâve had if the chattels had not been made under a con- 
tract, but had corne otherwise into the possession of the tool company 
from that of the plaintiff. As to the injunction, that might be asked 
for in every case of the assertion of a légal title to property by a 
plaintiff, and thus every case of the kind be made one of équitable 
cognizance. The bill is not one recognizing a lien and asking to re- 
deem from it. It asserts title and dénies any lien, and praya for a 
delivery of the property. Then it has a second and alternative prayer. 
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that, as to any of the property on which there is a lien, rédemption 
therefrom be allowed. But the suit is still a replevin suit in the guise 
of a suit in equity. 

The foregoing considérations proceed wholly on the view that the 
articles are in existence, and bave been paid for and belong to the 
plaintiff; that he makes no claim for damages for the value of the 
articles; and that damages would not give him what he is entitled to. 
If he could be compensated in damages, trover would be a plain, ad- 
équate, and complète remedy. It may be that, in the course of a re- 
plevin suit, if one be brought, a case for équitable interposition may 
arise. But one does not now exist. The application for an injunc- 
tion is denied, and the restraining order of November 3, 1882, is va- 
cated. 



Allen v. O'Donald and others. 
{Circuit Court, 1). Oregon. May 8, 1885.) 

1. Cbeditok and Subett. 

A créditer who has or acquires a lien on the property of his debtor as a se- 
curityfor hia debt, is a trustée of the saine for the beneflt of the surety, if there 
be one, and if by any willtul act of his sunh lien ts lost or destroyed, to the in- 
jury of the surety, the latter is so far discharged from liability for the debt. 

2. Samb — BnBDB:N of Pboof. 

When a creditor relinquishes a lien he may hâve on the property of hia 
debtor, in a suit to coUect his debt from the surety, the bnrden of proof is on 
him to show that the surety was not injured by such relinquishment. 

3. Equity PiiKADEsa — Conclusions dp Law. 

It is sometimea neoessary and proper in equity pleadings to make déductions 
from the facts stated that are more or less conclusions of law. 

Suit to Enforce the Lien of a Mortgage. 

M. W. Fechheimer, for plaintiff. 

William H. Holmes, for défendants. 

Deady, J. On November 1, 1871, Thomas Cross, of Salem, Ore- 
gon, gave his promissory note to the firm of Allen & Lewis, of Port- 
land, Oregon, for the sum of $30,000, payable in three years from 
date, with interest at 10 per centum per annum, payable semi-an- 
nually, and to seeure the payment of the same he and his wife, Pluma 
F., on the same day executed and delivered to said firm a mortgage 
on 15 parcels of land situate in Marion county, and eontaining in 
the aggregate about 3,390 acres; and on January 23, 1872, said 
Thomas Cross gave his promissory note to said firm for the sum of 
$10,000, payable in one yearfrom date, with interest at 1 per centum 
per month, and to seeure the payment of the same he and said Pluma 
F., on the same day, executed and delivered to said firm a second 
mortgage on the real property aforesaid, together with the south half 
of block 30 in Salem, and certain parts of lots 1, 2, and 3, in block 
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20, in saîd town. On September 16, 1872, said Pluma F. died. On 
January 22, 1876, said notes being still unpaid, said Thomas Cross 
and G. M. Cross, his {hen wife, executed and delivered to C. H. Lewis, 
a member of said fiirm, a conveyance, absolute on its face, of ail said 
property subject to said mortgages, but upon the understanding and 
trust that said Lewis would farm and manage tlie same, and apply 
the rents and profits thereof upon the debts seoured thereon, and that 
he might, with the consent of said Thomas Cross, sell and dispose of 
the whole or any portion of the same and apply the proceeds in like 
manner. On February 5, 1884, Thomas Cross died, soon after which 
the notes and mortgages aforesaid were indorsed and assigned by said 
firm to L. H. Allen, of San Francisco, a member thereof . On August 
6, 1884, said Allen brought suit in this court to enforce the lien of 
said mortgages, alleging that there was then due on the first of said 
notes $45,137.04, with interest at 10 per centum per annum from 
December 22, 1881, and on the second $10,000, with interest from 
January 25, 1879, less $1,686.35 paid thereon. Sundrypersons, being 
the administrators and heirs of Thomas Cross and E. C. Cross, Frank 
E. Cross and P. May Wilson, the children and heirs of Pluma F. 
Cross, and 0. H. Lewis, are made parties défendant to the bill. On 
January 20, 1885, an order was made taking the bill for confessed 
as against ail the défendants except E. C. Cross and Frank R. Cross; 
and on March 10, 1885, they answered the bill ; the latter by the for- 
mer as his guardian. 

The answer admits the making of the notes and mortgages, and the 
amounts due on them, as alleged in the bill, except the amount due 
on the first note, which is stated at $45,137.04, with interest on 
$30,000 since December 22, 1881, instead of on the larger sum. It 
also admits the exécution of the deed of January 22, 1S76, to C. H. 
Lewis, but dénies that it was made on any trust or understanding as 
alleged in the bill. The answer then states that at and before the 
exécution of the two mortgages, and until herdeath, Pluma F. Cross 
was the owner in fee-simple of the two parcels of real property de- 
soribed therein as a portion of the donation of Daniel Leslie, contain- 
ing 80 acres, and the donation of F. S. Hoyt and wife, eontaining 131 
acres, and otherwise designated in the bill as parcels 14 and 15; that 
prior to the exécution of said mortgages Thomas Cross was indebted 
to the firm of Allen & Lewis for money theretofore advanced to him 
in the sum of $30,000, which he was unable to pay, and to secure 
the payment of which said notes and mortgages were given ; that at 
the urgent solicitation of her husband and the attorney of said firm, 
she was induced to join in said mortgage and thus "interpose her said 
lands as security only for said debt of her said husband." Then fol- 
low certain allégations which are excepted to by the plaintiËf as im- 
pertinent. Briefly they are as follows : 

(1) That it was stipulated in said mortgages that in default of payment of 
the notes, that they should be foreclosed as provided by law, and no other or 
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différent mode of sale of said lands was provided therein or contemplated by 
the parties thereto. (2) Thatafter the death of said Pluma F. Oross, and in 
November, 1876, said Ttiomas Cross entered into an agreement with Allen & 
Lewis, in pursuaiice of which they sold and conveyed sundry portions of said 
mortgaged cremises eontrary to the terms and conditions of said mortgages, as 
follows- to J. I.Tliompson, 413.06 acres, for $3,834; to C. C. Kennedy, 160.02 
acres, for $1,680.20; to S. E. Scott, 309.36 acres, for $3,080; in ail 882.44 acres 
for $8,594.20, which ^and was then worth. and would hâve sold under ordi- 
nary circumstances for, $20,000; that in making said sales said parties ex- 
pended $1,500 in surveys, commissions, and agents, and wrongf ully charged 
the same to the proceeds of said sales; that no part of saidproceeds were ever 
credited on said notes or mortgages, and that said sales were made without 
the consent of the défendants. (3) That the said lands of Pluma F. Cross 
were, at the tirae of said sales, and now are, worth not more than $10,000, 
and, the premises considered, the same ought to be released and discharged 
from the opération and effeet of said mortgages. 

It appearing, from the allégations thus excepted to, that the cred- 
itors, Allen & Lewia, voluntarily disposed of a portion of the debtor's 
property, on which they had a lien for their debt, at a loss or sacrifice 
of not less than $10,000, a sum equal to the value of the property 
which the défendants' mother mortgaged as a security for said dèbt, 
they claim that the same is discharged from the opération of the mort- 
gage, and that, therefore, such allégations constitute, as to them, a 
good défense to the bill. 

The argument in support of the exceptions is that, admitting the 
sale of a portion of the debtor's property at a loss, the conclusion 
that the property of the surety is therefore released from the effeet 
of the mortgage does not foUow, becanse ail the property included in 
the mortgage is not sufiBcient to satisfy the debt by more than $10,000, 
and therefore it can make no différence to thèse défendants whether 
such sum was lost by this disposition of the debtor's property or not. 
They are not injured in any view of the case, because, after making due 
allowance for this loss, their property will still be required to satisfy 
the debt. 

It is admitted that Mrs. Cross was only a surety in this transaction 
for the debt of her husband, and it is not disputed that if the cred- 
itors relinquished their lien on any portion of the debtor's property 
included in the mortgage, without reducing the debt in an amount 
equal to the value thereof, that the property of the surety is so far a 
discharge from the lien thereof. This rule is the resuit of équitable 
principles inhérent in the relation of principal and surety, which re- 
quire that the property of the former pledged to the créditer for the 
payment of bis debt, shall, for the benefit of the latter, be applied to 
that purpose. A créditer with sueh a lien is so far a trustée for ail 
parties concerned, and must not deprive any one of the benefit of it. 
Upon paying the debt, the surety is subrogated to the right of the 
créditer in this respect ; but if, in the mean time, the latter bas done 
anything to impair the value of such right, the former is so far dis- 
charged from his liability. Brandt, Sur. § 370; Neff's Appeal, 9 
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WattB & S. '43; American Bank v. Baker, 4 Metc. 177; Cummings 
V. Little, 4r5 Me. 187; Hayes v. Ward, 4 Johns. Ch. 129;, Baker v. 
Briggs, 8 Piok. 129, 

In Hayes v. Ward, supra, Chancellor Kent says : 

"Tho suiety, by his very character and relation as surety, has an interest 
tliat the mortgage taken from the principal debtor should be dealt with in 
good faith, and heid in trust, not only for the creditor's security, but for the 
surety's indemnity. A mortgage ao taken by the créditer is taken and lield 
in trust, as well for the secondary interest of tlie surety, as fo» tlie iiiore di- 
rect and immédiate beiieflt of the créditer; and the latter must do no vvillful 
act, either to poison it, in the flrst instance, or to destroy or cancel it, after- 
wards." 

But it is not stated, either in the bill or answer, what is the value 
of the portion of the debtor's property still covered by the mortgage, 
and therefore it does not appear whether or not the whole of it was 
Bufficient, if disposed of at a fair value, to satisfy this debt, without 
recourse upon the surety property. 

In round nutnbers, there is now due on thèse notes not less than 
$80,000. In the argument for the exceptions, it is claimed that the 
whole property included in the mortgage is not sufficient to pay the 
debt by a much larger sum than the alleged value of the défendants' 
property. And if this is so, then the défendants are not injured by 
■what they complain of, and the allégations excepted to would be no 
défense to the bill, and be clearly impertinent. But the court cannot 
say judicially what this 3,390 acres of land is worth. It cannot as- 
sume that it is only worth $70,000, and not $80,000, though it may 
not fetch either sum when put up at auction. The rule seems to be 
that the.burden of proof is on the creditor, in a case of this kind, to 
show that the surety has not been injured by the transaction. Brandt, 
Sur. § 370. 

It foUows that the allégations excepted to are not impertinent, but 
constitute a good défense to the relief prayed for as to thèse défend- 
ants. The plaintiff must either deny them by a replication, or confess 
and avoid them by proper amendments to this bill. 

The further point made in support of the third exception, that the 
matter excepted to is a mère conclusion of law, is not well taken. It 
is sometimes proper and convenient in equity pleading, as a» means 
of indicating the relief to whicb the party considers himself entitled, 
or the défense sought to be made, to make déductions from the facts 
stated that are more or less conclusions of law; and this seems to 
be the character of this allégation. 

The exceptions are disallowed. 
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Meyers and another v. Shuetlbpf. 

(Circuit Court, D. Oregon. May 13, 1885.) 

DnTiABLE Value of Impobted Merchandise — Value op Covering not to be 
Includbd Therbin. 

Section 7 of the act of March 3, 1883, (22 St. 523,) not only repeals section 
2907 of the Revisud Statutes, authorizing the value of the "covering " to be 
added to the Wholeaale priée of imported merchandise for tlie purpoae of as- 
certaining its dutiable value, but positively prohibits the vahie of such "cov- 
ering" from being estimated aa a part of sucli dutiable value, and therefore 
the value of barrels in which Portland cément is imported cannot be added to 
the Wholesale price of the latter as an élément of its dutiable value. 

Action to Eecover Excess of Duties Paid to the Collector. 

Erasmus D. Shattuck and Robert L. McKee, for plaintifïs. 

James F. Watson, for défendant. 

Deady, J. This action is brought by the plaintiffs to recover the 
sum of $626.71, alleged to be an excess of duties paid to the défend- 
ant as collector of this port. It is stated in the complaint that on 
September 10, 1884, the plaintiffs imported from London to this port 
l,073Jtons of Portland cément, contained in 6,439 barrels, and of the 
value at London of $3,133.34; that said "barrels were only coverings 
or holders, and only the usual and necessary outside packages for the 
transportation and protection of the cernent contained therein, and 
were and are of no commercial value after the removal of the contents 
thereof ; that said barrels were not of any material or form designed 
to évade duties thereon, or designed for use otherwise than in the bona 
fide transportation of goods, to-wit, cernent, to the United States." 
The complaint then states in détail the entry of the cernent at the 
custom-house, and the valuation of the barrels as a part of the dutia- 
ble value of the cément, and the imposition of a duty of 20 per eentum 
thereon, amounting to $626.71, which the plaintiff, on October 3, 1884, 
paid under protest, and that said barrels were not dutiable; the sub- 
séquent appeal to the secretary of the treasury, and his affirmation of 
the action of the the collector. The défendant demurs to the com- 
plaint, for that it does not state facts sufiicient to constitute a cause 
of action. 

By the Schedule A of the act of March 3, 1883, (22 St. 493,) "Cé- 
ment — Roman, Portland, and ail others," imported from foreign coun- 
tries, is made subject to pay a duty of "20 per centura ad valorem." 
The rule prescribed for the government of the collector of customs, in 
ascertaining the dutiable value of imported merchandise for the pur- 
pose of estimating the ad valorem duty to be levied thereon, bas for 
the past 20 years, within certain limits, been constantly changing. 
From the act of July 31, 1789, (1 St. 41,) to that of March 1, 1823, 
(3 St. 732,) the rule was that the value of "outside packages" should 
not be considered a part of the cost of the goods. From the latter to 
v.23F,no.l2— 37 



57S rBDERAIi BEPOHTEB. 

the act of June 30, 1864, (13 St. 217,) the lawappears to hâve been 
silent on the subject. 

By section 16 of the act of AugustSO, 1842, (5 St. 563,) "the actual 
market value or wholesale price" of the article imported, "at the time 
when purchased in the principal markets of the country" from whence 
imported, together with ail costs and charges, escept insurance, and 
including in every case a charge for commissions at the usual rates," 
is made "the true value at the port where the same niay be entered 
upon which duties shall be assessed." 

By section 1 of the act of March 3, 1851, (9 St. 629,) the value of 
the article is required to be ascertained at "the period of exportation," 
instead of the "time" of purchase. By section 25 of the act of March 
2, 1861, (12 St. 197,) this time ischanged to "the day of actual ship- 
ment," -when the same appears from the bill of lading. 

By section 24 of the act of June 30, 1864, (13 St. 217,) "'the actual 
value" of the goods was required to be taken when "on shipboard, at 
the last place of shipment to the United States;" to be "ascertained 
by adding to the value of such goods at the place of growth, produc- 
tion, or manufacture, the cost of transportation, shipment, and tran- 
shipuient, with ail the expenscs included, from the place of growth, 
production, or manufacture, whether by land or water, to the vessel 
in wbich shipment is made to the United States ; the value of the sack, 
box, or covering of any kind, in which such goods are contained, com- 
mission at the usual rate, in no case less than 2^ per centum; bro- 
kerage and ail export daties ; together with ail costs and charges paid 
or incurred for placing said goods on shipboard, and ail other charges 
specifîed by law. 

By section 67 of the act of March 3, 1865, (13 St. 49d,; the col- 
lecter is required "to cause the actual market value or wholesale price" 
of the goods, "at the period of exportation to the United States in the 
principal markets of the country" from whence they are imported, 
"to be appraised, and such appraised value shall be considered the 
value upon which duty shall be assessed;" and section 24 of the act 
of 1864, supra, is expressly repealed, and also "ail acts and parts of 
acts requiring duties to be assessed upon commissions, brokerage, cost 
of transportation, shipment, transhipment, and other like costs and 
charges incurred in placing any goods, wares, or merchandise on ship- 
board. " 

By section 9 of the act of July 29, 1866, the pendulum was swung 
back again to the war tariff of 1864, so that "in determining the du- 
tiable value of merchandise" the collecter was required to add "to the 
cost or to the actual wholesale price or gênerai market value at the 
time of exportation in the principal markets of the country" from 
whence the same is imported into the United States, "the cost of trans- 
portation, shipment, and transhipment, with ail the expenses in- 
cluded, from the place of growth, production, or manufacture, whether 
by land or water, to ihe vessel in which the shipment was made to the 
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United States; the value of the sack, box, or covering, of any kind, in 
which such merchandise is contained ; commission at the usaal rates, 
but in no case less than 2|- per centum; brokerage, export duty, and 
ail otber actual or usual charges for putting up, preparing, and pack- 
ing for exportation and shipment." 

Thèse sections of the acts of 1865 and 1866 were carried into the 
Eevised Statutes,— the former being section 2906 ofthat compilation, 
and the latter, section 2907, Section 7 of the act of March 3, 1 883, (22 
St. 523,) repeals the latter of thèse sections, as well as section 2908, 
and provides that "hereafternoneof the charges imposed bysaid sec- 
tions, or any other provision of existing law, shall be estimated in as- 
certaining the value of goods to be imported ; nor shall the value of the 
usual and necessary sacks, craies, boxes, or covering of any kind be es- 
timated as part of their value in determining the amount of duties for 
which they are Viable: provided, that if any packages, sacks, erates, 
boxes, or coverings of any kind shall be of any material or form de- 
signed to évade duties thereon, or designed for use otherwise than in 
the bonafide transportation of goods to the United States, the same 
shall be subject to a duty of 100 per centum ad valorem upon the act- 
ual value of the same." 

It is understood that the action of the coUector in this case was 
had in obédience to the instructions of the treasury department, act- 
ing under the advice of the department of justice contained in an 
opinion of January 11, 1884, in which it is said that the only change 
affected by section 7 of the act of 1883, "as regards the basis on 
which ad valorem duties are to be estimated, "."is to exclude from 
such basis ail costs and charges which, under the law as it previ- 
ously stood, were required to be added to the current or actual market 
value or wholesale price of the merchandise in the principal markets 
of the eountry whence the same was imported, or of the country of 
production or manufacture, as the case might be. Thus the current 
or actual market value or wholesale price in thèse markets, which is 
to be appraised, is now made the sole basis for estimating such du- 
ties." 

The "costs" and "charges" of which thèse statutes speak, unless 
otherwise expressly stated, are the items of expense incurred by the 
importer in and about the purchase of goods, and afterwards, and be- 
fore their arrivai at the port of entry. They do not, unless speeially 
mentioned, include the cost of the sack, box, or covering in which 
the goods are usually contained and purchased. And it may be ad- 
mitted that when the statute déclares "without more" — without qual- 
ification — that the dutiable value of imported merchandise is "the 
actual maikefc value or wholesale price" in the principal markets of 
the country whence the same is imported, that such value inclades 
the cost of the sack, box, or covering in which it is usually contained 
and purchased. Cobb v. Hamlin, 3 Cliff. 200. The cost or expense 
of the covering usual and necessary for the protection and transpor- 
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tatîon oî an imported article from the place of purchase, is, as a mat- 
ter of fact, an élément of its value at such place. And the only ques- 
tion in this case is whether or not congress bas said, without qualifi- 
cation, that the dutiable value of this cernent is "the actual value or 
Wholesale priée" in London. Anà,Jirst, althougb the "actual value" 
of an article in the country where purchased, does, in the ahstract, 
include the cost of the outside package in which it is contained and 
placed for shipment, yet it is plainly inferable from the terms of the 
législation on the subject, as above stated, that whenever congress bas 
intended to include that expense in such value as a basis for esti- 
mating duties, it bas expressly said so. To go no further back than 
1864, that act expressly provided that the "dutiable value" of goods 
should be their value on shipboard, to be ascertained by adding to 
their value at the place of growth, production, or manufacture, among 
other things, "the value of the saek, box, or covering of any kind" in 
which they are contained. The act of 1865 simply made the "dutia- 
ble value" of goods their "actual market value" at the period of ex- 
portation, and expressly repealed section 24 of the act of 1864, re- 
quiring the value of the "covering" to be considered in ascertaining 
such "market value," while the act of 1866 simply restored the rule 
of valuation prescribed by the act of 1864. 

From this statement of congressional action or législative habit on 
this Bubject, it may fairly be inferred that the expense of the "cover- 
ing" of imported merchandise is never to be included in ascertaining 
the "dutiable value" thereof, unless the statute expressly so provides. 
And therefore, if the act of 1883 did nothing more thanrepeal section 
2907 of the Eevised Statutes, (section 9 of the act of 1866,) author- 
izing the value of such "covering" to be added to the "wholesale 
priée," in determining the "dutiable value" of this merchandise, there 
would be no législative authority for adding the value of the barrels 
to the value of the cément, as a basis of estimating the duty on the 
latter. But when it is considered that the act of 1883 not only re- 
peals section 2907 of the Eevised Statutes, authorizing the value of 
the barrel to be added to that of the cernent, but also expressly prohib- 
its the value of the former to "be estimated as a part of the value" of 
the latter "in determining the amount of duties for which itisliable," 
^he case is too plain for argument. The mère statement of it is suffi- 
cient. There is no room for construction or différence of opinion. 

The act of 1883 is both explieit and peremptory. It not only pro- 
hibits the "charges" or expenses incurred in and about the purchase 
of the goods and their shipment from being added to their actual 
value or wholesale priée, but it goes further, and, apparently out of 
abundance of caution, adds: "Nor shall the value of the usual and 
necessary saeks, crates, boxes, or covering of any kind, be estimated 
as part of their [imported goods] value in determining the amount of 
duties for which they [imported goods] are liable." 

The demurrer in this case admits that the value or cost of the bar- 
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tels in London was estimated in ascertaining the dutiable value of 
the cernent, and that the former is the usaal and necessary covering 
for the protection and transportation of the latter. It is impossible 
to sustain the legality of this valuation, or the collection of the duties 
thereon, without absolutely ignoring this prohibitory clause in section 
7 of the act of 1883, as seems to bave been done in the opinion of 
JuljT 14. 1884. 
The demurrer is overruled. 



NoBBis and others v. HassIiEb. 
((Mrouit Oourt, D. New Jertey. March 12, 1885.) 

1. WlTNESS FeBS— MiLBAQK— TrAVBLING EXPENSES. 

A witness who lias been served with a subpœna and reeeived money for trar- 
eling expenses canaot refuse to obey such subpœna because the proper amouut 
of mileage has not been paid. 

2. SaME— TbNDEE— UONTKMPT. 

In the courts of the United States, witnessea, if they hâve the means, are 
obliged to obey the prooesa of the court and attend, whether their fées are ad- 
vanced or not, and a witness who can pay liis expenses and refuses to attend 
because the money is not tendered liim, may be punished for contempt. 

3. Same— Exemption dp Witness from Sbkvich in Otheiî Suit. 

The exemption of a witness or party to a suit from service of process does not 
extend to service of a subpœna to testify in the saine cause on which he is giv- 
xDg attendauce. 

On Eule to Show Cause, etc. 

Nixon, J. Under section 725 of the Eevised Statutes, power is 
conferred upon the courts of the United States to punish for contempts 
of their authority by fine and imprisonment. The proviso of the sec- 
tion includes within the penalty "disobedience or résistance by any 
* * * witness to any lawful writ, process, order, rule, decree, or 
command of the said courts." This authority is exercised by the 
courts for two purposes : (1) To punish the oiïender for the disrespect 
to the court; and (2) to compel his performance of some act or duty 
required of him by the court which he refuses to perform. See In re 
Ckiles, 22 Wall. 168. 

Upon afBdavits filed, raaking a, prima facie case, a rule has been 
issued in the above cause, and served upon the défendant, requiring 
him to show cause before the court why he should not be adjudged to 
be guilty of contempt in not obeying a subpœna duces tecum, duly 
served, to appea'r before the examiner in Elizabeth on the twenty- 
fourth of January last. At the hearing two reasons were relied on 
by the défendant why the rule should not be made absolute: (1) 
Because the défendant was necessarily absent in New York on the day 
on which the subpœna required his attendance hère; (2) because the 
subpœna was not legally served. 
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1. The proofs do not show a necessary and unavoidable absence, but 
one voluntarily assented to by the défendant as a prétest and excuse 
for not obeying the writ. It is true that he was engaged as a party 
and witness before a référée in the city of New York on the day of the 
return of the subpœna requiring his attendance at Elizabeth; but ail 
the évidence contradicts the allégation that he was necessarily there. 
If he had manifested the slightest désire to obey the writ, the hear- 
ing in New York could hâve been arranged by him so that obédience 
would bave been not only possible, but easy. 

2. Two grounds were assigned why there was no légal service of 
the subpœna. The first is that the full amount of witness fées was 
not paid. The counsel for the complainants testities that before the 
subpœna was served upon the défendant he examined the New Jersey 
Atlas, prepared by Beers, Comstock & Kline, and measured the dis- 
tance from Elizabeth to Jersey City, and from Jersey City to Engle- 
wood, the résidence of the défendant, and ascertained that the dis- 
tance from Elizabeth to Jersey City was 12 miles, and from Jersey 
City to Englewood 13 miles. He then handed to the witness the sum 
of $4, — $1.50 for fées and $2.50 for mileage, being 10 cents per mile 
for going and returning the 25 miles. But there seems to be a dis- 
tance of about one mile between the two railroad stations at Jersey 
City which the sum paid did not cover. 

Several suggestions might be made in reply : (a) The shortage in 
the payment of mileage was so small that the maxim "de minimis 
non curât lex" is fairly applicable, (b) The défendant accepted and 
receipted for the $4 without the intimation of any objection as to 
the amount, and it may be fairly inferred from such action that the 
excess was waived. See Andrews v. Andrews, 2 Johns. Cas. 109. 
(c) The défendant had then in his pocket $1.50 of the complainants' 
money which had been paid to him on the service of another subpœna 
to testify on that day on behalf of the complainants, and which had 
been superseded by the subpœna duces tecum. It is a reasonable 
suggestion that if a gentleman should retain money paid to him for 
a service which was not performed, he should be willing to apply it 
on acconnt of another service, substituted for the first. But, apart 
from thèse considérations, it bas been held that, in the courts of the 
United States, witnesses, if they bave the means, are obliged to obey 
the process of the court, and attend, whether the fées are advanced 
or not. In such a case, Judge Drummond says: "An attachriient 
would issue, and the court would punish a man who could pay his ex- 
penses and would not come because the money was not tendered." 
U. S. V. Durling, 4.Biss. 510. The défendant lias not put his non- 
obedience to the writ on the ground of not having the means to pay 
the expenses of travel. 

The second ground is that the subpœna was served while the de- 
fendant was attending before the examiner as a party to the pending 
litigation. It is tmdoubtedly now the established law that parties 
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and wîtnesses are not only privileged from arrest on civil process, but 
also from the service of summons in civil actions, while attending 
court. The propriety of such a rule for witnesses is elear. They are 
eompelled to attend by virtue of the process of the court, and the court 
feels under obligation to protect them, not only while attending, but 
in going and returning. My attention, however, has not been called 
to a case, nor do I think that one exists, where such an exemption has 
been extended to the service of a subpœna to testify in the cause on 
which they are giving attendance ; and it does not come within the rea- 
son of the rule. There are a number of cases in the reports where 
proceedings for attachment against witnesses hâve been taken for their 
refusai to obey the process of subpœna, served in the very présence 
of the court; but in none of them has the suggestion been made 
that such a service was unlawf ul. See Jupp v. Andrews, Cowp. 845 ; 
Pitcher v. King, 2 Dowl. & L. 755; Boioles v. Johnson, 1 W. Bl. 36. 
That a party to a suit can be eompelled by a subpœna duces tecum to 
produce papers and documents to be used in the trial as évidence is 
no longer an open question. Murray v. Elston, 23 N. J. Eq. 212. 

AU the reasons assigned by the défendant for not obeying the writ 
and producing the papers required rather aggravate than excuse or 
justifyhis refusai. The rule must be absolute. As the objeet of the 
proceeding is to compel the défendant to perform anact or duty which 
appears to be within his power, the judgment to be entered wUl be 
largely oontrolled by his conduct hereafter. 



In re Brockway, a Bankrupt. 

{Circuit Court, S. D. New York. September 13, 1882.) 

Bankruptct— Refusai, of DrscHATtQE— Second Application— Evidence — Res 
Adjudioata — Amendatory Aot of July 26, 1876. 

A bankrupt having appled for his discharge, it was denied by the district 
court, because his ap|)Hcatlon was not made within one year from the date of 
adjudication of banltruptcy. Spécifications opposing the discliargo had been 
flled liy creditors, iricluding, among other grounds of objection, that the banlt- 
rupt had not kept proper books of account, and proofs were talîen upon the is- 
sue, but were not considered by tlie court. Subsequently, and after the pas- 
sage of the act of July 26, 1876, allowing an application for discharge to be 
made "at any time after the expiration of 60 days, and before the final dispo- 
s.tion of the cause," the bankrupt made a second application for discharge in 
the same proceeding, which w is oppoaed by the same creditors upon the same 
spécifications, togetberwith additional grounds of opposition. Thti proofs takeu 
on the flrst application were used by the opposing creditors upon the second 
application, and by thèse proofs alone it was made to appear that the bank- 
rupt had not kept proper books of account, and on that ground the discharge 
was denied. Held, on appeal to the circuit court, (1) that the proofs taken on 
the former application were compétent; (2) that the former décision, denying 
the discharge, was conclusive between the bankrupt and his creditors, and a 
bar to the second application ; (8) and that the subséquent amendment of the 
bankrupt act did not impair or allect the conlroUing force of the previous ad- 
judication. 
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Bankruptcy Appeal. For décision of district court see 12 Fbd. 
Eep. 69. 

M. H. Regensherger, for petitioner. 

A. C. Brown, for opposing creditors. 

Wallacë, J. The bankrupt having applied for his discharge, it 
was denied by the district court, because his application was not made 
within one year from the date of the adjudication of bankruptcy. 
Specitications opposing the discharge had beau filed by creditors, in- 
cluiling, among otber grounds of objection, that the bankrupt had 
not kept proper books of account, and proofs were taken upon the 
issue ; but thèse proofs were not considered by the court, it having 
been held that the application was too late. Subsequently, by the 
act of July 26, 1876, (19 St. at Large, 102,) the section of the bank- 
rupt act (section 5108, Eev. St.) requiring the application for dis- 
charge to be made within a year, having been amended so that it 
covild be made "at any time after the expiration of sixty days, and 
before the final disposition of the cause," the bankrupt made a sec- 
ond application for discharge in the same proceeding. The discharge 
was opposed by the same creditors, upon the same spécifications, to- 
gether with additional grounds of opposition. The district court de- 
nied the discharge, because the bankrupt had not kept proper books 
of account. 12 Ped. Eep. 69. The proofs taken upon the first ap- 
plication were used by the opposing creditors upon the second appli- 
cation, and it was by thèse proofs alone that it was made to appear 
that proper books of account had not been kept by the bankrupt. 
The learned district judge held that, the issue being the same, the 
parties the same, and the proceeding for a discharge being in the 
same bankruptcy, the proofs taken upon the former application were 
compétent. It is now urged by the bankrupt that this conclusion 
was erroneouB. 

Treating both applications as in substance one proceeding, there 
is no reason why the dépositions used on the first occasion should not 
be compétent upon the second. Unless the second application is to 
be deemed a rehearing of the original application, the bankrupt is 
finally precluded from obtaining his discharge. Upon a rehearing, 
the proofs originally taken are always admissible. Daniell, Ch. Pr. 
c. 3a, § 2. 

But I am eonstrained to hold that the order denying the discharge 
made upon the first application is a fatal obstacle in the way of any 
discharge. The order was, in effect, a final adjudication adverse to 
the right of the bankrupt to a discharge. So long as it remains in 
force, it is conclusive between the bankrupt and his creditors. It 
matters not that it was termed an order instead of a decree. Dwight 
V. St. John, 25 N. Y. 203. It was a décision upon the merits of the 
controversy, because it proceeded upon the ground that the bankrupt 
had not complied with a condition of the bankrupt act which was 
vital and imperative, if not jurisdictional. Re Wilmott, 2 N. B. E. 
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214; Ée Martin, 2 N. B. E. 548; Re Sloan, 12 N. B. E. 59. Un- 
doubtedly that décision would not preclnde a new bankruptcy pro- 
ceeding, nor, probably, a discharge in such proceeding, if tlie bank- 
rupt coald hâve shown himself entitled to one. Re Farrell, 5 N. B. 
E. 125; Re Drisko, 13 N. B. E. 112, and 14 N. B. E. 551. For the 
purposes of the présent bankruptcy that décision must be deemed res 
adjudicata, that the bankrupt is not entitled to a discharge, because 
he has not complied with a condition essential to his right. It was 
a condition which could not be waived by a créditer, and which the 
court- was bound to consider as a prerequisite to a discharge. 

The subséquent amendment of the bankrupt act did not impair' or 
affeet the controUing force of the previous adjudication. Assuming, 
what may well be controverted, that the amendment may be given 
such rétroactive efïeet as to authorize an application for a discharge 
in a pending proceeding, although the year from the date of the ad- 
judication of bankruptcy had expired, it certainly cannot operate re- 
troactively to overthrow a prior judgment. A rétrospective construc- 
tion to a statute is never favored; neither will it be inferred that 
congress intended to exercise a doubtful power. It is, at least, doubt- 
ful whether the act would be within the législative competency, if in- 
tended to effect such a resuit. State of Pennsylvania v. Wheeling 
Bridge, 18 How. 421. 

The order of the district court is affirmed. 



United States v. Landsbebg. 

(Oireuit Court, 8. D. New York. December 22, 1882.) 

CBiMiNAli Law and Procedube — Pekjqby — Material Matter — Rbv. St. $ 5392 
— Cboss-Examination befobb United Staïbs Commissionek. 

Where a party charged with counterfeiting, on examination before a United 
States commissioner, testifies, on cross-examination, in answer to a question, 
that he haa never been in prison, wlien he has been in a state prison, su^h false 
answer araounts to "material matter," within the raeaning of Ilev. St. § 5392, 
and an iridictment for perjury will lie. 

Motion for New Trial and in Arrest of Juclgment. 

J. G. Agar, Asst. U. S. Dist. Atty., for the United States. 

R. N. Waite, for défendant. 

Before Wallace, Benbdict, and Beown, JJ. 

Benbdict, J. The accused, having been convicted of perjury, now 
moves for a new trial and in arrest of judgment. The principal ques- 
tion presented for détermination is whether the crime of perjury was 
committed by the accused wben he made the false statement, under 
oath, which is set forth in the indictment. This statement was made- 
under the following circumstances, as shown at the trial : The ac- 



586 FEDEBAIi BBPOBTEB. 

cused bad been arrested by virtue of a commîssioner's warrant^ upon 
a charge of having uttered counterfeit coin. He demanded an exam- 
ination, and, japon such examination, duly held before the commis- 
sioner, hé offered himself as a witness in his own behalt, and was 
duly sworn as such. Upon his cross-examination, in answer to a 
question put without objection, he testified that he had not been in 
prison in this state, or any other state, when the fact was that he 
had been imprisoned in the state prison of this state, and also in the 
state prison of New Jersey. Thereafter, the présent indictment was 
found against bim, in which the perjury assigned is the testifying, 
under the eircumstances above stated, that he never was in prison in 
this state, or any other state. 

On thé part of the accused the point made is that the false matter 
80 stated by the accused before the commissioner was not material 
matter, within the meaning of the statute, and therefore the crime 
created by the statute was not committed. 

An essential élément of the offense created by the statute (section 
6392, Kev. St.) is the materiality of the matter charged to bave been 
falsely stated. The words employed in the statute are "material 
matter." Thèse words were, doubtless, adopted from the common 
law, and they must be given a signification broad enough to cover, 
at least, cases of perjury at common law. The rule of the common 
law in regard to perjury is thus stated by Archbold: "Every ques- 
tion in oross-examination, which goes to the witness' crédit, is mate- 
rial for this purpose." Archb. Crim. PI. & Proc. 817, (Eng. Ed.) 
The same rule was declared by the twelve judges in Reg. v. Gibbons, 
9 Cox, C. C. 105. 

The inquiry hère, therefore, is whether the imprisonment of the 
accused in this state and in New Jersey was calculated to injure his 
eharacter and so to impeaeh his crédit as a witness; for it is not to 
be doubted that when the accused offered himself as a witness, he 
placed himself upon the same footing as any other witness, and was 
liable to be impeached in the same manner. Upon this question our 
opinion is that the matter stated by the accused as a witness had an 
obvions bearing upon the eharacter of the wituess, and could prop- 
erly be considered by the commissioner in determining what crédit 
was to be given to the testimony of the witness in respect to the 
crime with which he stood charged. In Keg. v. Lavey, 3 Car. & K. 
26, the accused, when a witness, had falsely sworn that she had 
never been tried in the Central criminal court, and had never been 
in custody at the Thames police station. On her trial for perjury 
thèse statements were ruled to be material matter, and the convic- 
tion was sustained. In Com. v. Bonner, 97 Mass. 587, a witness bad 
been asked "if he had bee-n in the bouse of correction for any crime." 
Objection to the question on the ground that the record was the best 
évidence was waived, and the case turned upon the materiality of the 
question. The matter was held to be material. The présent case is 
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skonger, for hère no objection wbatever was interposed to the iuquiry 
respecting the imprisonment of the accused. Having made no ob- 
jection to the inquiry, and gained ail the advantages to be secured 
by his false statement, it may perhaps be that it does not lie in his 
mouth now to say that his statement was not material. See lieg. v. 
Gibbons, supra; Reg. v. MuUany, Leigh & G. 593. But, however 
this may be, it is our opinion that the statement he made was mate- 
rial matter, within the meaning of the statute, because calculated to 
affect his crédit as a witness. 

The other points discussed hâve received our attention, and are 
thought to be untenable. They are not such as require attention in 
this opinion. ' The motions are denied. 



Haetfoud Woven-Wire Mattress Go. v. Peerlesb Wiee Mat- 

TKESS Gù. 
Circuit Court, D. Connecticut. April 14, 1885.) 

1. Patents fob Iitventions— Wirb Matthksses — Faunham Patent— Reissub 

No. 7,704— NOVKLTY. 

Reissued patent No. 7,704, granted to the Hartford Woven-wire Mattress 
Company, as assignée of John M. Farnham, for an improvement in bedsiead 
fraines, on May 29, 1877, held not void for want of novelty, and intringed by 
défendants. 

2. Same— Perkinb Patent No. 109,446. 

Patent No. 109,446, granted George C. Perkinsfor an improvement in woven- 
wire fabrios for maîtresses, dated November 30, 1869, held void for want of in- 
vention. 

In Equity. 

Charles E. Perkins, for plaintiff. 

Wm. Edgar Simonds, for défendant. 

Shipman, J. This is a bill in equity to restrain the alleged infringe- 
ment of reissued letters patent No. 7,704, granted May 29, 1877, 
to the plaintiff, as assignée of John M. Farnham, for an improvement 
in bedstead frames, and also of letters patent No. 109,446, granted 
November 22, 1870, -to George G. Perkins for an improvement in 
woven-wire fabrics for mattresses. The original Farnham patent was 
dated November 30, 1869. The description of the Farnham inven- 
tion, as given in the original and reissued spécifications, is eontained 
in the ooinion of this court in Woven-wire Mattress Co. v. Wire-web 
Bed Co. *8 Fed. Eep. 87. 

The four claims of the reissue are as foUows: 

"(1) The combination of the side-bars and end-bars, and elastic coiled wire 
fabric, D, attached only to the end-bars, with the end-bars of the frame ele- 
vated above the side-bars, so tliatthe fabric will be suspended above the side- 
bars from end to end of tlie frame. (2) The combination in a removable bed- 
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bottom, or bedstend frame, of the side-bars, A, standards or corner pièces, B, 
end-bars, C, and the elastic fabric, D, combined and arranged substantially as 
and for the purpose specifled. (3) ïhe inclined double end-bar, C, o£ the bed- 
stead frame, arranged substantially as and for the purpose herein shown and 
described. (4) The standards, B, constriicted as described, arranged longitu- 
dinally adjustable on the side-bars of a bedstead frame, to permit the inclined 
end-bars to be set a suitable distance apart, as set forth." 

The third and fourth claims are substantially ideiîtical with the 
two claims of the original patent. 

The object of the invention was to provide a frame by means of 
which the elastic, woven-wire fabric, which is the subject of letters 
patent to Franz Eudolph Wegman, dated March 6, 1866, could be con- 
veniently and seourely held. The invention consisted in clamping 
the two ends, only, of the fabric between double inclined end-bars, 
so that the entire strain of the weight upon the bed-bottom being 
lengthwise rather than crosswise, and in the direction of the greatest 
elasticity of the fabric, will also corne upon the edge only of the end- 
bars; and further consisted in Connecting the side-bars and end-bars 
by longitudinally adjustable standards, or corner pièces, which would 
permit the inclosed end-bars to be adjusted so as to stretch the fabric, 
if desired. 

The object of the first claim of the reissue was to enlarge the pat- 
ent so that inclined end-bars need not be indispensable, but that the 
invention should be made to consist, so far as thèse bars are con- 
cerned, in end-bars elevated above the side-bars. The élévation nec- 
essarily results from the method in which the frame is constructed, 
but the feature of the invention which was a novelty, and which gave 
to the first claim of the original patent its value, was the inclined 
end-bars. So also the words "attached only to the end-bars," are an 
undue enlargement of the original patent, if the invention is per- 
mitted to dépend upon that feature. At the same time that feature 
is a part of the structure which indispensably belongs to it, and which 
the drawings exhibited, and when the claim is limited, as it must be, 
to double inclined end-bars, there is no expansion of the original pat- 
ent. It is a matter of common knowledge that the fabric was always 
attached only to the end-bars, in the sensé that it was supported en- 
tirely by those bars. The curtain or fringe, which sometimes hung 
from the end-rails to the side-rails as an ornament or finish, never 
was attached to the side-bars so as to hâve any "pull" upon them. 

The intent of the second claim of the original patent was to elimi- 
nate the inclination of the end-bars and the longitudinal adjustment 
of the standards from the description of the invention; but the claim 
must be construed to require both those features, or their manifest 
équivalents, known to be such at the date of the invention. While 
prolesting against this construction of the first and second claims, the 
learned counsel for the défendant admits that it leaves to them life 
and validity. 

The novelty of the first and third claims was considered and sus- 
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tained in the Wire-web Bed Case, 8 Fed. Eep. 87, and by Judge Blod- 
GETT in Whittlesey v. Ames, 13 Fed. Eep. 895. The infringement of 
those claims can hardly be doubted, after the testimony of the prés- 
ident of the défendant corporation, who admits that his company sold 
frames with inolined end-rails, though he dénies that they were in- 
tentionally made so as to infringe. The standards of the second and 
fourth claims are thus described in the spécification of the reissue : 

"To the ends of each side-bar are secured, by means of bolts, a, a, upward 
projecting standards, B, B, made of métal or other suitable material. Thèse 
bolts pass through short longitudinal slots in the standards, whereby the lat- 
ter may be adjusted to stretch the cloth when desired. Thèse standards are 
grooved or hâve ribs on their inner sides by which the ends of the end-bars, 
C, G, are held. The end-bars connect the side-bars and their standards with 
each other. * * * ïhe end-bars are held in inclined positions, as shown 
in Fig. 1, by the ribs or grooves in the standards, and are held in place by 
means of serews, c, which are fitted through the standards, or by other équiv- 
alent devices." 

Thèse standards are upwardly projecting iron chairs, to which the 
end-bars are fastened and in which they rest-, and which are secured 
to the aide-bars by bolts passing through slots, and thus the side-bars 
are longitudinally adjustable so that the end-bars may be moved to 
tighten the fabric. It is plain, the elastic bed-bottom being bus- 
pended entirely from the end-bars, that a great strain will corne upon 
them, and that each bar musfc be firmly secured to each of its neigh- 
bors. This necessity calls for a standard or support which shall bind 
the bars together, so that the strain shall not move them, and yet it 
must be capable of adjustment, so that the fabric may be tightened 
or loosened, if need be. 

The novelty of the standard is attacked by letters patent No. 26,- 
575, granted to A. M. Dye, December 27, 1859. The object of his 
invention was "to obtain a facile mode of straining or tightening the 
webbing of the [bed] bottom," and consisted in attaching the end-bars 
to the side-bars by means of dovetailed projections upon the bottom 
of the end-bars, which slide in dovetailed slots eut in the tops of the 
side-bars, and by a screw-bolt which passes through a hole in the 
dovetailed projection and beyond itr into the slot, and is held firm by 
a nut which presses against the projection. This is a method of 
fastening the side-bars and end-bars together, and of longitudinal ad- 
justment of the side-bars for the purpose of tightening the webbing, 
l3ut is a very différent thing from the longitudinally adjustable stand- 
ard of Farnham, which rigidly binds end-bars and side-bars together. 
The Dye arrangement has no standard. On the contrary, the ead- 
bar slides in a slot in the side-bar. The two Systems aro upon a dif- 
férent principle. 

The défendant uses the Farnham standard witliout a slot in the 
standard, but it is made longitudinally adjustable on the side-rail in 
the foUowing way : A slot is made in the rail into which a projection 
on the inside of the standard enters; a screw boit runs longitudinally 



590 .- FEDEBAL EEPORTEE. 

through this projection and holds the side-bar firmly in its place, and 
is capable also of adjusting the side-bars relatively to the end-bars. 

In the plaintilï's device the slots are in the standard, and the bolts 
pass laterally through the slots. In the defendant's device the slot 
is in the rail, and the boit passes longitudinally through the slot. In 
each case the standard is longitudinally adjustable on the side-rails 
for the purpose of permitting the end-bars to-' be set at a suitable dis- 
tance apart. 

The change in the location of the slot makes it necessary tbat the 
screw which holds the rail and the standard together should mové 
longitudinally instead of laterally. Thus far there is no change in 
function; there is merely a mechanical change in the form and ar- 
rangement of the parts. In the defendant's device the screw is of itself 
available in stretching the fabric, whereas in the plaintifif's device the 
fabric must be stretched by some force extrinsic to the standard, and 
the screws hold it after it is stretched. The défendant bas thus ob- 
tained an effect additional to the oue theretofore produced, but, hav- 
ing taken the Farnham standard and ail its bénéficiai results, the in- 
fringement is not mitigated because another resuit has been super- 
added. 

The Perkins patent was for an improvement upon the Wegman pat- 
ent of March 6, 1865. The Wegman invention consisted "in con- 
structing a mattress of spiral wire springs, linked or braided together 
and stretched upon a frame. * * * The springs are made of 
steel or other wire, wound into a spiral form by proper machinery, 
and linked together so that each convolution of the spring passes 
through two or more of the adjoining springs." The patentée also 
said that the spiral wire springs will ordinarily be arranged double, 
that is, consisting of two séries of springs interwoven together, but 
that a greater number of spirals can be linked together to give greater 
strength and stiffness to the web. The Perkins invention is said in 
the spécifications of the patent to consist "in forming cords of several 
spiral metallic springs in parallel coils wound together in the man- 
ner hereinafter described, and also in weaving them into a woven- 
wire fabric of any of the usual forms made of coiled wire for (he pur- 
pose of stiffening such portions as may be necessary. Condensing 
somewhat the language of the spécifications, "the spiral wheels from 
the cords are woven or coiled together, so that the convolutions of one 
wire lie close to and parallel to the next. The cords can be formed 
by introducing the end of each coil separately at one end of the cord 
and turning it through to the other end." In maîtresses thèse cords 
are placed near the edge, and are also placed at distances apart 
through the fabric so as to give it the desired stiffness. 

From the quotation which has been given from the Wegner patent, 
from the history of the improvement as detailed by the witnesses, and 
from inspection of the article itself, it appears that the improvement 
was not an invention, but was a matter of ready mechanical adjust- 
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ment. The récent décisions of the suprême court are emphatic in 
demanding for a patentable invention more than the novelty and util- 
ity -which may be expected to resuit from the spécial knowledge and 
intelligent skill of the mechanic in the braiich to which the invention 
belongs. Hollister v. Benedict Mamtf'g Co. 113 U. S. 59; S. G. 5 
Sup. et. Eep. 717; Thompson v. Boisselier, 5 Sup. Ct. Rep. 1042. 

Lefc there be a decree for an injunctioû and an accounting with re- 
spect to the Farnham patent, and for a dismissal of so much of the 
bill as relates to the Perkins patent. The costs pertaining to each 
issue are to be taxed in favor of the successful party, but the excesa 
only of one over the other is to be paid. 



MoNDY V. Kendall and others. 

{Circuit Court, D. New Jersey. Marcli 16, 1885.) 

Patents for Invbktiins — Inpuingembnt — PitELimNAnY Injunction — Lâches. 
Where a patentée has known of infiijjgement by a party of his patent, and 
acquiesced therein for a coasiderable length of time, a prelirainary injunction 
will net be granted, without an explanalion of such acquiescence. 

Nixon, 3. This is a motion for a preliminary injunction against 
the infringement of reissued letters patent No. 9,289, and is resisted 
by the défendants on the ground that the mechanism used by them 
does not infringe the complainant's invention. The original patent 
■was numbered 158,967, dated January 19, 1875, and was granted to 
the complainant for improvement in friction-drums. This was sur- 
rendered and canceled, and the reissue was granted July 13, 1880, 
on amended spécifications. Three new claims were added to the re- 
issue, and the single claim of the original patent was retaiued. The 
bill of complaint only allèges the infringement of that claim, 

The question, on this motion, lies in a very narrow compass. The 
validity of the patent has been sustained, and the claim construed by 
Judge Wheeler, in Mundy v. Lidgerwood. Manuf'g Co. 20 Fed. Rep. 
114. In deciding the motion, I shall deem the patent valid, and ac- 
cept the construction given to it by the learned judge in that case. 
The invention relates to new and useful improvements in friction- 
drums for pile-drivers and hoisting-machiues, and is said in the spéc- 
ifications "to consist in making the friction surface of the drum of 
pièces of wood confinedendwise in a shell formed On the inner side of 
the gear-wheel; such pièces of wood being dove-tailed in, and turned 
at an angle of 30 to 40 degrees, to fit within a conically recessed disk 
on the drum." The claim is for a combination as foUows: 

"(4) The combination of a tubular and sliding drum, A, looso on a shaft, 
G, and a friction-cone, D, of the fast-driveu spur-wlieel, E, haviiig spring. 
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P, to repel the saîd cône, and provided with a side flange supporting tlie cône* 
N, as and for the purpose described." 

It contains six éléments: (1) a drum; (2) a sliaft; (3) friction- 
cone; (4) a spur-wheel; (5) a spring; and (6) a side flange. The 
harmonious connection of thèse parts in an organized mechanism 
constitutes the complainant's friction-drum; and the proofs show that 
its addition to a hoisting-engine has been found so useful, and its 
use 80 popular in the trade, that it has become quite difficult to sell 
a hoisting-engine unless it is supplied with a friction-drum contain- 
ing the essential features of the complainant's invention. The ma- 
chine of the défendants whieh is alleged to infringe has substan- 
tially the same organization. It has the tubular and sliding dium; 
the shaft in which the drum runs loose; a friction-cone ; a driving- 
wheel fastened to the shaft; springs to regulate the pressure between 
the friction surfaces, and to throw the parts out of connection with 
promptness when required; and a side flange to support the. friction 
surface. The différences are that the friction surface of the com- 
plainant's patent is wood, and that of the defendant's, leather ; that 
the complainant has one spring to regulate the pressure, and the de- 
fendant, two ; that in the complainant's machine the bearing of the 
friction surface is between the inner face of the drum-fiange and the 
outer face of the friction-cone, while in the defendant's it is between 
the outer face of the drum-fiange and the inner face of the friction- 
cone. But thèse changes are merely mechanical, or the substitution 
of well-known équivalents. 

I should hâve no doubt about the propriety of issuing the injunc- 
tion if it was not so plainly to be inferred from the complainant's af- 
fidavits that he has been familiar with the defendant's infringement, 
and has assigned no reason why he has not proceeded more promptly 
in stopping it. The afSdavits nowhere disclose when he first had 
knowledge. A patentée need not expect to obtain a preliminary in- 
junction in this district where he has known of the defendant's in- 
fringement, and has acquiesced in the same for any length of time, 
without first explaining the reason for his acquiescence. As this mat- 
ter was not adverted to, by the counsel on either side, at the hearing, 
I will give the parties 10 days in which to supply affidavits on the 
subject of the knowledge and acquiescence of the complainant in this 
regard. When thèse affidavits are put in, I will détermine whether 
an injunction should beordered or refused, or whether the proper re- 
lief will not be an order that the défendants give a bond, with satis- 
factory security, for the payment of ail damages which may arise for 
infringement after the date of this application if the complainant's 
patent shall be sustained in final hearing. 
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Eailway Ebqisteb Manuf'g Co. ». North Hudson C. E. Co. 

and others. 

{Circuit Court, D. New Jersey. February 3, 1885.1 

1. Patents fok Inventions— Infuingement— Défense op Ihuegular Issce bt 

ii'ATBNT-OFPICB. 

In a suit for infringement a patent caanot be invalidated by shovving; that 
the requirements of tire statute, to be observed by the commissioner of patents 
in order to ita issue, bave nol been regarded. 

2. Samb — Dukation op Patent — Impropbb Issue — Pobkign Patent. 

Where letters patent hâve been issued by the patent-oliice for a period of less 
than 17 years, because of a référence to a supposed foreign patent, and the in- 
ventor has refused to acoept them, and on f urther exainmation such letters are 
Ciinceled and a new patent issued, the time i'ntervening between the issue and 
allowance of the patent should not be deducted from the term of the patent, 
but the patentée be allowed to enjoy his monopoly for the full term of 17 years. 

In Equity. 

Nixon, J. When the above case came up for final hearing, the 
counsel for the défendants raised two preliminary questions, which 
were supposed to be décisive, and which, if ruled in favor of the de- 
fendants, would relieve the court from thedutyof consideringtheeon- 
troversy upon its merits. The two questions were (1) whether the 
complainant's patent was not invalid because no written spécifica- 
tions and claim were, in fact, signed by the inventor, nor was his sig- 
nature attested by two witnesses, as required by the statute, before 
the letters patent could be issued ; (2) whether the letters patent were 
not void because issued for a greater length of time than the statute 
allowed. The court considered thèse matters of sufficient gravity and 
importance to request the counsel of the parties, on a preliminary 
argument, to confine themselves to their discussion. 

1. Thefactsinregardto the first question are thèse: Onthetwenty- 
ninth of December, 1877, John B. Benton, the inventor, made appli- 
cation in writing to the patent-office for letters patent for "improve- 
ment in fare registers." It consisted of a pétition, oath, spécification, 
and six claims, appointing C. C. Beaman, Jr., Esq., his attorney, with 
full power of substitution and revocation, to prosecute the application, 
and to make altérations and amendments therein. The spécification 
was signed by the applicant and attested by two witnesses, and was 
verified by the oath of the patentée that he was the original and first 
inventor. On the third of January, 1878, the patent-ofiice gave no- 
tice that the first, second, third, and sixth claims were rejected, hav- 
ing been anticipated by other patents. Matters thus stood till Feb- 
ruary 10, 1879, when Mr. Beaman gave notice to the commissioner 
of patents, to associate with him Messrs. Baldwin, Hopkins, and Pey- 
ton, as attorneys in the case. On the twenty-nintb of March foliow- 
ing, the patent-office, at the request of Baldwin, Hopkins, and Pey- 
ton, erased the entire spécification before filed, except the signatures, 
v.23F,no.l2— 38 
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and în lieu ttereof, înserted new spécifications and claîms. Thèse 
new Spécifications were not signed by Benton nor attested by any wit- 
nesses. They were a substituts for the former, at the request of the 
attorneys, and oontained 16 instead of 6 claims. 

Owing to suggestions of anticipation made to tbe attorney of the 
applicant, the third, fourth, eleventh, twelfth, thirteenth, fourteenth, 
and fifteenth claims were erased on May 19, 1879, and the first, 
third, fourth, and fifth, as re-numbered, on theseventh of August foi- 
lowing. Other changes were made; and on August 20, 1879, the 
commissioner of patents declared a preliminary interférence with a 
pending application of Fowler and Lewis, filed April 2, 1879, as to 
the first, second, and third claims, as they then stood. Thèse three 
claims were againamended November 20, 1879, the first interférence 
dissolved ; and on the eighteenth of December following a second in- 
terférence was declared upon the amended claims. After being in- 
volved for some time in the technicalities of the patent-office, Lewis 
and Fowler seem to hâve withdrawn from the interférence proceed- 
ings, and the complainant had the patent of its assigner, Benton, al- 
lowed with the then claims as last amended; which, it is alleged by 
the complainant, were merely a fuiler restatement of the invention 
claimed by Benton in the fifth claim of his original application. The 
défendants, on the other hand, insist that they are for an entirely 
différent invention. Upon this important question in the suit, 1 shall 
express no opinion until it is more fully presented and argued by the 
respective parties. 

Outside of that question, I do not find any irregularity in the 
method of procédure which authorizes me to déclare the patent void. 
There is a long list of cases holding that patents cannot be invali- 
dated by proving that the requirements of the statute to be observed 
by the commissioner in order to their issue hâve not been regarded. 
Section 4920 of the Eevised Statutes enumerate the five spécial dé- 
fenses which may be pleaded in a suit for infringement. If congress 
had intended that the vahdity of patents might be assailed collater- 
ally for other reasons, it wouid hâve said so in explicit terms. The 
only défenses set up in the answer in this case are (1) that Benton 
was not the original and first mventor of the alleged invention in the 
complainant's patent; (2) that the matters and things patented had 
been in prier use more than two years before the time when the appli- 
cation for the letters patent was made ; (3) non-infringement; and (4) 
that the fare registers used by the défendants are embodied and con- 
tained in certain letters patent granted to Lewis and Fowler. No 
suggestion is made that the patent is void for fraud or irregularity 
in obtaining it. The suprême court in Rubber Co. v. Goodyear, 9 
Wall. 797, held that congress did not mean a patent to be abrogated 
collaterally, but had left the remedy, in such a case, to be regulated 
by the principles of gênerai jurisprudence, quoting with approbation 
the remark of Chancellor Kent, in Jackson v. Lawton, 10 Johns. 23, 



BAILWAY EEQISTEB MANUF'g CO. V. NOSTH HUDSON 0. B. 00. 595 

that "unless letters patent are absolutely void on th'e face of them, 
or the issuing of them was without authority, or was prohibited by 
statute, tliey can only be avoided in a regnlar course of pleading, in 
which the fraud, irregularity, or mistake is regularly put in issue." 
In the récent case of Giant Powder Go. v. Safety Nitro Powder Co. 
19 Fed. Ebp. 511, Judge Sawyeb says that the suprême court has 
over and over again aifirmed the principle that "ail questions of 
fact behind the patent are to be examined, heard, and conclusively 
determined by the eommissioner of patents." See, also, on this point, 
Curt. Pat. § 274; Hartshorn v. Eagle Shade Roller Co. 18 Fed. Eep. 
91, and cases there cited; Crompton t. Belknap Mills, 3 Fisher, 541 ; 
Mowry v. Wkitney, 14 Wall. 434. 

2. ïhe second question may be disposed of in fewer words. On 
the argument I was inclined to the opinion that the complainants' 
patent must be reckoned void because it was practically granted for 
a longer term than the law allowed, but on careful examination of 
the facts I am not sure that this is a correct view of the transaction. 
It appears that while the- proceedings for the patent were pending 
an English patent, granted to one Towle, dated November 2, 1877, 
was introduced into the case, not to show that the inventor, Benton, 
had patented the invention abroad, but to prove its non-patentability 
hère by reason of the anticipation there. Benton met the référence ; 
and from the fact that a patent was granted to him, it is presumed he 
satisfied the proper officers of the department that the date of his in- 
vention was anterior to the date of the English patent. This claim 
was allowed July 24th, and the letters patent were issued August 17, 
1880. It does not appear when the patentée received them; but, on 
the fifth of October foUowing, thèse letters patent, as granted, were 
returned to the othce, with the statement of the solicitors that they 
had not been and could not be accepted by the inventor because not 
issued for 17 years, as the law authorized and required. It seems 
that before forwarding them some of the officers of the patent-office 
had printed over the spécification the words "Patented in England, 
November 2, 1877." The légal effect of such an indorsement was to 
limit the life of the patent, as issued, to the period which the Eng- 
lish patent had to run. It is conceded that this was a mistake, and 
that the patent-office had inadvertently assumed that the Towle Eng- 
lish patent had been proved to hâve been obtained by or in the inter- 
est of Benton. 

The eommissioner of patents at once ordered the letters patent 
numberéd 231,207 "to be returned to the original files of the appli- 
cation and to be canceled, and that letters patent in due form for 
the invention therein described be issued to John B. Benton, pursuant 
to his pétition and the record in the case. The cancellation fodowed 
and letters patent No. 233,915, and dated November 2, 1880, were 
issued for the full period of 17 years from their date. If the first 
patent had been accepted by the patentée and he had brought suit 
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upon it against înfrîngers, or had claimed any privilèges or exercised 
any rights of ownership under it, a grave question would arise whether 
afterw9.rds the commisBioner had any power to make any change, ex- 
cept by surrender and reissue under the provisions of section 4916 
of the Eevised Statutes; but he did nothing of the sort. Under the 
patent law the invention and the government were parties to a con- 
tract, and when the of&oers of the government said to him in eôect, 
" Accept of a monopoly of your invention for a less period than seven- 
teen years," he had a right to reply, "No; I repudiate such a contract; 
give to me what the law allows." And when it is given to him, the 
time intervening between the issue and allowance of his patent should 
not be deducted from the term of the patent unless he has derived 
some advantage therefrom. He will only enjoy his monopoly for the 
17 years. If the complainant should hâve a decree for infringement, 
damages and profits will only be allowed, on the accounting, from 
the date of patent. 

The case must be heard upon the merits. 



Note — Since preparing the foregoing opinion my attention has been called 
to the récent décision of ttie suprême court in Mahn v. Hai-wood, 5 Sup. Ct. 
Rep. 174. I bave examinée! the case with care, and do not find anything 
therein which afEects or controverts the reasoning and conclusions in the 
above case. 



New Yoek Beltina & Paokisq Co. v. Magowan and others. 

(Circuit Court, D. New Jersey, December 10, 1884.) 

Patents for Inventions— lNFBniGBMENT—PREi.iMiNAET Injunction— Want op 

NOVELTÏ. 

The novelty of the patent being in doubt, the application for a preliminary 
injunction is refused, on condition that défendants exécute a bond to secure 
complainant on the accounting, if, upon final hearing, the patent is suatained, 
although the infringement is clearly shown. 

On Motion for Preliminary Injunction. 

Nixon, J. This is an application for a preliminary injunction. I 
hâve no dif&culty on the question of infringement. The exhibits of the 
défendants' manufacture, both in 1882 and 1884, show quite clearly, 
to my mind, that chey are infringements of the complainant's pat- 
ent. But the évidence of the défendants, and especially the affida- 
vits of the expert, Weigand, throw some doubt on its novelty. Un- 
der the circumstanees, I regard it as a proper case in which to refuse 
an injunction, if the défendants will exécute a bond to secure the 
complainant on the accounting, if, upon final hearing, there shall be 
a decree sustaining the validity of the patent. The injunction is 
therefo^e withheld, provided that the défendants, within 10 days, 
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ehall file a bond to ïhe complainant corporation, in the pénal suna of 
$10,000, conditioned for the payment of profits and damages for ail 
subséquent infringement, if the patent shall be finally sustained; the 
bond to be approved by the clerk, and the défendants to file an ac- 
count, under oath, every 60 days, of the rubber manufactured and 
Boid by them, of the kind and character shown in the exhibits. 



Thb Alaska and her Cargo.* 

{District Court, S. D. New York. April 17, 1885 ) 

1. SAIVAGB— RUDDBHLESS StBAMEU. 

The steamer Alaska, of the Uuion Une, while on one of her regular voyages 
from Liyerpool to New York, encountered heavy weather, and when she was 
some 600 miles from New York, her rudder was fouod to be broken and un- 
serviceable. She accordingly lay to, while her captain exhitiited signais of 
distress, and attempted varions expédients for steering her, none of which 
proved available. At the end of two days the stearner Lake Winnipeg, of the 
Beaver line, observed the signais and came to lier assistance. At an interview 
between the captainsof the two sleamers, it was agreed that the captain of the 
Lake Winnipeg should assist the Alaska to New York by allowing herself to 
be towed and to serve as a rudder for the Alaska, which was the faster steamer. 
Chains were passed from each storn-quarter of the Alaska to the bows of the 
Lake Winnipeg, distant some 90 fathoms, in sueh a manner that the Lake 
Winnipeg, by altcring the direction of her bow, would slue the stern of the 
Alaska to one side or the other, and thus keep her head pointed in the required 
direction. The vessels pioceeded in this way to New York, with the exception 
of some 149 miles, which the Alaska durinar 18 hoursof one day ran alone, keep- 
ing in the desired direction by raeana ot her saila. On the fourth day they ar- 
rived in New York ; and on the day after arrivai, and without raaking apre- 
vious deraand, the owner of the Lake Winnipeg flled a libel for salvage. The 
Alaska, with her cargo and freight, was valueci at $1,041,342, while the Lake 
Winnipeg, her cargo and freight, were worth between $325,000 and $350,000. 
Held, that $26,039, or 2% per cent, of the value of the Alaska, and cargo was 
a proper salvage award. The Great Eastern, 3 Moore, P. G. (N. S.) 31. The 
tacts of her salvage case stated. 

2. Samb — Ambndment to Libel — General Repaiks to SaIiVina Vessel — Bvi- 

DENCB. 

In addition to salvage, the libelant claimed a large sum for gênerai damage 
to the Lake Winnipeg. After the return of this vessel to Liverpool from New 
York, she was put upon a dock ; and it was alleged that various injuries were 
then discovered. which were claimed to hâve been the resuit of her service to 
the Alaska. The original libel was thereupon amended on the trial to take in 
this claim. Held, that such injuries, if proved, might be rccovered; but that 
the évidence was insufficient to charge the Alaska speoiflcally with the gênerai 
repairs referred to. But in iixing a gross award full considération was given 
to the Lake Winnipeg's liability to gênerai injury iu such a service, and an al- 
lowance made sufHcient to cover ail such damage as might naturally aud rea- 
sonably be deemed incident to her peculiar service. 

3. Samb— Liability dp Vessel for Salvage Due bî Cargo. 

A ship is not liable for the proportion of salvage due from her cargo. 

4. Same— CosTS. 

Kespondents claimed that costs should not be allowed (1) hecause there was 
no demand before suit; and (2) because excessive bonds for 20 per cent, of tlie 
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value of the cargo were taken. Held, that the circumstaoces.of lliis case wero 
80 peculiar, and a claim of salvage necessarily ao indeflnite, tliat a prerious 
deraand waa immaterial. It was necessary for the libelant to tile its libel at 
once to enf orce its claim against tlie cargo before it was delivered. Also, tliough 
stipulations werë taken on account of the cargo to tlie amount of 20 per cent, , 
there was no évidence of any objection to giving suoh stipulations, and they 
■were taken upon the sinaple written obligation of the insurej's, witliout surelies. 
Costs were allowed, with the exception of the dépositions taken in Liverpool 
83 to the alleged gênerai damages. 

In Admiralty. 

Poster é Thompson, for libelants. 

Wilcox, Adams é Macklin, for the Alaska. 

Scudder <è Carter and Qeo, A. Black, for Atlantic Mutual Insurance 
Company. 

Brown, J. The libel in this case was filed to reeover compensa- 
tion for salvage services, rendered by the libelant's steamer Lake 
Winnipeg to the steam-ship Alaska, in assisting her to New York, 
from the fifth to the eighth of February, 1885. The Alaska is an 
iron passenger steam-ship, of the first class, haviiig but four equals 
afloat. She is of about 6,930 groas tons, 525 feet long, by 50 feet 
deep. Her power is 1,800 nominal, working up to 11,300 horse- 
power, and her ordinary fuU speed is from 17| to 18 knots per hour. 
She left Liverpool for New York on January 24th, with a cargo of 
fine goods, and 291 passengers. After three or four days of fair 
weatber, during which she made her usual course, she encountered 
one of the severest of the Atlantic storms, lasting from Tuesday, the 
27th, until Saturday, the 31st, when the weather became moderate, 
and so continued, with the exception of an ordinary gale on Monday, 
until Tuesday, February 3d. About 8 o'clock in the morning of 
that day, her rudder was found to be broken and unserviceable. Im- 
médiate eiïorts were made to repair and use the broken rudder, and 
when this was found to be impracticable, the use of heavy stream ca- 
bles running aft of the ship were tried as a substitute for a rudder; 
but it was found insufficient for a ship of her great size. Ail of 
Tuesday and Wednesday were employed in thèse efforts, the ship 
meantime lying to, and drifting some 50 miles to the eastward. Three 
black halls were exhibited by day, and three red lights by night ; and 
rockets were also sent up to attract attention, and call in the aid of 
vessels that might corne within sight. About 8 o'clock in the evening 
of Wednesday, the Lake Winnipeg, bound from Liverpool to New 
York, observing thèse signais nearly abeam, and about 12 or 13 miles 
distant to the northward, bore down towards the Alaska, and came 
to at a little distance on her starboard side. Capt. Murray of the 
Alaska thereupon went in a small boat to the Lake Winnipeg, and 
arranged, in an interview with Capt. Gould of the latter, that the 
Lake Winnipeg should assist him in proceeding to New York by al- 
ilowing the use of the Lake Winnipeg as a rudder, to be fastened 
astern of the Alaska by means of two chain cables extendiug from 
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each side of the stern of the Alaska to the windlass of the Lake Win- 
nipeg. The vessels at this tirne were about 600 miles from New York, 
and about 190 from Halifax. 

On account of the p;reat size of the Alaska, Capt. Gould was at first 
unwilling to undertake to proceed with the Alaska to New York, but 
wished to go to Halifax instead; but upon the urgent request of Capt. 
Murray, after conférence with his officers, he agreed to go with her to 
New York. It was agreed to use the cables of the Lake Winnipeg ; and 
thereupon, about 10 o'clock, Capt. Murray returned to the Alaska. 
After getting in his own cables, which were still out, he exhibited a 
blue light, the signal agreed upon, whereupon the Lake Winnipeg 
came up astern within 50 or 75 fathoms' distance. A small boat was 
then manned and sent out from the Alaska, with ropes, to the Lake 
Winnipeg, where the ropes were beut upon the cables, which by that 
means were hauled to the Alaska by her crew, and made fast to the 
stern bullards of the Alaska, one upon each side. The length of the 
cables between the two vessels was about 90 fathoms. On the Lake 
Winnipeg, they passed through the hawse-pipe on each side, through 
a "compressor," and thence to the windlass where they were attached. 
A compressor is a somewhat récent device, placed a little forward of 
the windlass in the direction of each hawse-pipe, designed to keep the 
hawser in place, and to steady and relieve in some measure the strain 
on the windlass. 

The officers and crew of the Alaska were occupied until about 4 
ô'clock on the morning of Tharsday, the 5th, in getting the cables 
aboard and in readiness. The ordinary fuU speed of the Alaska be- 
ing from 17 to 18 knots, and that of the Lake Winnipeg from 10 to 
12 knots, it was arranged that the speed of the Alaska should be re- 
duced for the rest of the voyage. The arrangement with the engi- 
neer's department was such that fuU speed should consist of 46 révolu- 
tions only per minute, instead of 61; half speed, 36 révolutions, in- 
stead of 45; and slow, 26 révolutions, instead of 32. To prevent 
any undue strain upon the cables before the action of the two vessels 
was fuUy proved, the Alaska started up moderately, and proceeded 
for a time under the reduced half speed only; and the speed of the 
Lake Winnipeg was regulated so as to approach as nearly as possible 
the speed of the Alaska, keeping the cables moderately taut. Ail or- 
ders for steering were given from the Alaska by signais. If the Alaska 
wished to veer to starboard, the head of the Lake Winnipeg was put to 
port so that she would go off the port quarter of the Alaska, and 
thereby, drawing the Alaska's stern to port, direct her head to star- 
board, as desired. And, vice versa, if the Alaeka wished to go to port, 
the Lake Winnipeg was steered to starboard. The djrect course for 
New York was about W. J N. 

By the above arrangement the vessels proceeded without difficulty 
in the desired course, and the Alaska was soon put at her reduced 
îuU speed. During the 19 hours following, up to 11 o'clock of Thurs- 
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day niglit, they made about 211 miles, when the wind liaving again 
increased to a moderate gale from the northward, it was deemed pru- 
dent, to prevent the possible parting of the cables, to go "dead slow ;" 
i. e., just enough to keep headway on, or about two to three knots per 
hour. This was maintained until about 4 o'clock in the morning of 
Friday, the 6th, when the wind and sea having moderated, the Alaska 
proceeded at her reduced full speed as before. During the following 
13 hours, up to about 5 o'cloek p. m. of that day, they made about 
138 miles, when the weather again becoming boisterous, with thick 
snow, making it difficult to see signais, the speed of the vessels was 
reduced to "dead slow" as before, namely, two or three knots only. 
In the mean time it had been arranged by signais that a green light 
exhibited by the Lake Winnipeg should direct the Alaska to go ahead 
at full speed ; a blue light, that she should stop. 

The testimony showed that the effeet of a high wind upon a pro- 
peller not kept to her course is to send her bows off some 10 or 12 
points from the wind, on account of the greater free-board forward. 
The wind at this time being to the northward, the Alaska, whije go- 
ing "dead slow" only, gradually fell off to about a south-westerly di- 
rection. Between 11 and 12 p. m. the wind moderated, so that it 
was possible to proceed. According to the testimony of the Alas- 
ka's witnesses, the Lake Winnipeg, by some maneuver to the star- 
board, swung the stern of the Alaska still further to the southward, 
so that her head went round as far as S. S. E., bringing the wind on 
her port side. The Winnipeg afterwards went upon her port quarter 
to slue the Alaska's stem to the eastward, and in a measure did so. 
At 11 :53 the Alaska was put at half speed, and shortly afterwards, 
as it would seem from the engineer's log, a signal light was exhibited 
from the Lake Winnipeg, which numerous witnesses from the Alaska 
testify was a green light; several witnesses from the Lake Winnipeg 
testify with equal positiveness that it was a bine light. The Alaska, 
understanding this light as a signal to go ahead full speed, gave 
tbis order to her engineer at 12 : 10 ; and she was aocordingly gradually 
brought to her full speed of 46 révolutions. Shortly afterwards both 
cables parted, and the Alaska's engines were immediately stopped at 
12:17. One cable was found snapped at the stern of the Alaska, 
and the other at the bow of the Lake Winnipeg. The cable hanging 
from the Alaska was hauled in and recovered by her. The Lake 
Winnipeg was unable to haul in the cable hanging from her bow ; and 
after several hours' attempt to do so, slipped it, and it was lost. By 
the parting of this cable, and the rebound of the short pièce on the 
Lake Winnipeg, one of her compressors was damaged, and the steam- 
gear of the windlass also so much damaged that it could not be used. 
On Saturday morning, at about day-break, the Alaska, after hauling 
in the cable, and the wind being favorable, proceeded towards New 
York without the Lake Winnepeg in tow as a rudder, but signa led 
the latter not to abandon her, to which the latter by signais agrted. 
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The évidence shows that a propeller, when under suitable headway, 
naturally runs up head to the wind ; and in like manner, under re- 
versed angines, will go up stern to the wind's eye. When the wind 
is anywhere forward of abeam, sails may be made use of, and so 
trimmed that, in eombination with some changea in speed, a steamer 
can be kept within one or two points of her desired course, making, 
not a straight course, but a somewhat zigzag path towards her des- 
tination. When the wind is aft of abeam, if she bas no temporary 
rudder, she must lay to; and if upon a lee shore, she could crawl oiï 
by reversing and going into the wind's eye. During Saturday, the 
wind being favorable, the Alaska proceeded on alone, using her sails 
as above stated, from about 4 a. m. until about 10 p. m., making 149 
miles. The Lake Winnipeg at about the same time that the cables 
broke, had one of her feed-pumps broken, occasioned, as it is said, 
through the "racing" of the engine, upon going astern, resulting in 
the loss of two knots' speed. She pursued the Alaska during Sat- 
urday as fast as she was able, being sometimes nearly huU down. 
About 10 o'clock, the wind having died away, and the Alaska being, 
therefore, unable to steer her course, the remaining cable was again 
sent aboard the Lake Winnipeg, as soon as she had corne up, and 
made fast as before. They were then about 175 miles from Sandy 
Hook. They got under way at about one and a half o'clock on Sun- 
day morning, and arrived inside of Sandy Hook at about 4 p. m., hav- 
ing taken a pilot aboard off Pire island at about noon. The Lake 
Winnipeg then left her, and proceeded up the bay; and the Alaska 
was subsequently taken by 10 tugs to her wharf. 

The Lake Winnipeg is an iron-screw propeller, about 325 feet long 
and 3,300 tons gross tonnage, belonging to what is known as the 
"Beaver Line," running from Liverpool to Montréal in summer, and 
to New York in winter. Her value at this time was about $250,000, 
and her cargo about $95,000. Besides her master, she had 3 of&cers, 
a chief engineer and 4 assistants, and 46 other men, forming the 
ship's Company. Upon this trip she had 3 saloon passengers, and 
21 steerage passengers. She left Liverpool on the afternoon of Jan- 
uary 22d, passed through the hurricane in the succeeding week with 
difficulty, but without apparent serions injury; and, but for the dé- 
tention in assisting the Alaska, would bave reached Sandy Hook on 
the morning of February 7th, instead of the afternoon of February 8th. 

The libel was filed on the eleventh of February, the day after the 
Alaska reached her dock. The vessel being in custody and not bonded, 
the taking of testimony was immediately commenced, and a large 
mass of évidence has been taken. On the thirtieth of March, upon 
afSdavits showing that the Lake Winnipeg, after her return trip to Liv- 
erpool, on being put upon the graving dock, had been found to bave 
sustained considérable damage, said to be attributable to her serv- 
ice to the Alaska, dépositions were ordered to be taken before the 
American vice-consul there on that subject, and the log of the Lake 
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Winnipeg upon her return trip to be produced. The évidence thus 
taken was received during the hearing of the cause, and an amend- 
ment to the libel allowed, alleging damages received from rendering 
the services to the amount of some £7,500. 

The principal contention in the case has been as regards the basis 
upon which compensation for the Winnipeg's services should be 
awarded. The libel allèges the case to be a very meritorious salvage 
service; that the Alaska when reached by the Lake Winnipeg "was 
virtually at the mercy of the winds and waves ; that in. the course of 
the efforts to rescue her, and during the gale of Thursday night, the 
vessels became unmanageable and were stopped; that the Lake Win- 
nipeg was in constant danger of collision; that it was necessary to 
watch every motion of the Alaska, and to work the helm and engines 
of the Lake Winnipeg accordingly; that the following night, during 
the gale with snow, the most unremitting diligence was required from 
the Lake Winnipeg to prevent a collision between the two vessels, 
which would bave resulted in the foundering and total loss of both ; 
that but for the libelant's services the Alaska would hâve been ex- 
ppsed to great risk of total loss, and would probably hâve been totally 
lost; and that the value of the Alaska and her cargo was upwards of 
$1,250,000." 

The answer avers in substance that the Alaska, though without a 
rudder, was in no danger; that in requesting the Lake Winnipeg to 
serve as a rudder, "the sole purpose of such request was to accelerate 
the passage to New York;" that though the progress of the Alaska 
was retarded through the want of a rudder, yet that "no danger was 
apprehended by either her of&eers, passengers, or crew, nor did any 
danger at any time exist;" that neither of the vessels was at any time 
unmanageable, and avers that "no collision, with proper précaution, 
could bave happened then, or at any time, and that after the Lake 
Winnipeg was" attached, the Alaska's engines kept working slowly 
ahead, so as to prevent any possibility of accident." 

The Alaska, it is urged, was at no time in any danger, or even any 
reasonable appréhension of danger, notwithstanding the loss of her 
rudder, beeause, among the numerous devices that may be resorted 
to for steering purposes, some would certainiy hâve been found to 
answer the purpose, although the means tried on the first two days 
had proved unsatisfactory, those means having been first tried, be- 
eause, if suceessful, they would hâve permitted thé Alaska to proceed 
under full speed; and, second, beeause even without a rudder, the 
vessel was not unnavigable, but could hâve made her desired course 
whenever the wind was forward of abeam; and whenever not favor- 
able to her progress, she could, by backing, at ail times hâve kept out 
of danger, and thus in time hâve reached port. The évidence showed 
one or two instances of steamers navigated in this manner. Capt. 
Price, on a passage from Melbourne to England, in an iron steamer 
of 3,000 tons burden, lost his rudder while running south of New 
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Zeaîand, and brought his ship 14,000 miles safely around Cape Horn 
to England, with the use of a temporary rudder, consisting of two 
pièces of timber lashed together. Capt. Sumner, in April, 1871, 
master of the steamer Virginia, of the National line, 3,500 tons, lost 
his rudder in a gale, about 1,100 miles from New York, and arrived 
at Sandy Hook on the 18th without assistance, using a hawser and 
a spar tow, but "found the head sails set back of more service than 
either, on the average." Capt. Kemble, in command of the wooden 
steam-propeller Knickerbocker, of the Cromwell line, 1,150 net tons, 
in a voyage from New Orléans to New York, in April, 1884, lost his 
rudder at 3 o'clock in the afternoon of Sunday about 150 miles S. S. 
W. of Hatteras. His course was N. E. and uader favorable winds 
from that direction he came within 100 miles of Sandy Hook by the 
use of his propeller with sails, in the manner above deseribed, with- 
out any rudder, and without loss of time. The weather then becom- 
ing mild, he got in place a temporary rudder made from spars and 
spar lumber, with which he reached New York some 16 or 17 hours 
only behind time. 

Thèse instances are sufficient to illustrate, what is doubtless true, 
that a steamer, in other respects staunch and well equipped, ttiough 
of the size of the Alaska, is not in a desperate situation from the 
loss of her rudder merely, and in abundant sea-room is not in im- 
médiate danger. In the numerous cases of salvage reported, very 
few are found arising upon a loss of the rudder only. It is, perhaps, 
a f air inference from this circumstance that, in most cases where a 
rudder bas been lost, some of the many devices which are available 
for steerage purposes bave been successfuUy employed, so as to avoid 
calling in salvage assistance. One case of this character, that of 
The Dldo, 2 Paine, 243, arose in this district some 50 years ago, in 
which, upon appeal to the circuit court, a decree of Betts, J., in the 
district court, amounting to $5,000, was reversed by Mr. Justice 
Thompson, who intimâtes the opinion that the brig, being complète in 
ail other respects, and not being unnavigable through the mère loss 
of her rudder, was not liable for salvage service on being towed in. 
"If the vessel was navigable so as to be able to avoid any threatened 
danger, although navigated with greater difficulty and delay, it ought 
not to be considered a case for salvage." The case, however, was 
not finally decided upon this ground. The brig had been taken in 
charge by the libelants, who were pilots, at a point about 25 or 30 
miles from Sandy Hook, and about 10 miles distant from shore, and 
they had towed the vessel into the harbor. They afterwards, by mut- 
ual agreement, submitted the question of their compensation to the 
board of wardens, in accordance with the agreement between the cap- 
tain and the pilots when they took charge of the ship. The wardens 
had allô wed, $162. 50. The libelants, dissatisfied, brought a suit for 
salvage in the district court, where a salvage award was allowed. 
Upon appeal, the award of the board of wardens only was allowed, 
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on the gronnd that ■^hèn thô service was entered upon, neither party 
understood or intended it to be a salvage service. In the case of 
pilota it is well settled that salvage compensation will net be allowed 
them except in extraordinary cases of difficulty, where their services 
are clearly outside the sphère of their ofQcial duties. Hobart v. Dro- 
gan, 10 Pet. 108; The jEolus, L. E. 4 Adm. & Ecc. 29; Tke John 
Andries, Swab. 226, 303. It was upon this principle, and on the 
understanding of the parties themselves, that the judgment in the 
case of The Dido was finally rested. 

A later case, very conspicuous at the time, of a salvage award grow- 
ing ont of the loss of a rudder, is the case of Towle v. l'he S. S. Oreat 
Eastern, which also arose in this district, and was heard before Ship- 
MAN, J.jWhose opinion is reported in full in the New York Transcript 
of November 13, 1864. The Great Eastern left Liverpool, September 
10, 1861, for a voyage to New York, with about 400 passengers and 
an equal number of ofSoers and crew. When two days out, and about 
280 miles west of Cape Clear, in a heavy storm, her paddle wheels 
were carried away. But she also had a screw propeller uninjured, by 
which she could make very good headway. On the night of the 12th 
she rolled with such violence in the trough of the sea as to carry from 
side to side of the ship ail the movable objeets on her deck and in her 
cabins. Much of her furnitnre was destroyed, several of her crew and 
passengers injured, and a great part of her luggage drenched and 
crushed into a mass of worthless rubbish. During that night. her rud- 
der-shaft had been twisted off below ail the points of connection with 
the steering-gear, and the ship lay helpless iri the trough of the sea, 
rolling heavily with every swell. Her sails were blown away in a sub- 
séquent attempt to eontrol her movements by them, and no means 
were left by which her head could be brought up, and her position on 
the sea changed. She was as unmanageable as if her rudder had 
been entirely gone. The only way of getting any eontrol of the mo- 
tions of the ship was to secure some kind of efficient steering-gear by 
attaching it to the rudder-shaft below the point of fracture, and Con- 
necting it with the wheel. During Friday and Saturday the weafcher 
had moderated. During thèse two days Capt. Walker and the chief 
engineer had tried various devices for making use of what remained 
of the rudder, as well as independent expédients for steering the ves- 
sel; but ail without success. The libelant was a civil and mechanical 
engineer, who was. a passenger on the ship. He had been watching 
the efforts for her relief, and had formed a plan of his own. This 
plan was at flrst rejeeted by the captain, but about 5 o'clock on Satur- 
day afternoon, having apparently lost confidence in his own expédi- 
ents, he authorized the libelant to try his plan, and placed a suffi- 
cient number of men at his disposai. His work was completed at 5 
p. M. the foUowing day, and was found to be entirely successful. The 
plan adopted was the use of chains in connection with the shaft and 
the rudder in its disabled condition. During the same time some inde- 
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pendent means were also employed by the captain and officers in other 
ways towards the eame end. But the court found that the efficient 
means were those adopted and carried out by the passenger. 

Upon the libel for salvage services net much question aeems to havo 
been made that the service itself fell within the description of salvage 
services. The court, in référence to this point, say : "That the péril 
of the ship was great, and her position critical, in the judgment of 
her commander, is évident from the fact that he intrusted to this 
Etranger a work, upon the resuit of which her salvation depended, and 
which for two days had utterly baffled him and his engineers." The 
chief point in litigation was whether the libelant, being a passenger, 
was entitled to claim a salvage reward, The authorities on this sub- 
ject are fully reviewed by the court, and the conclusion arrived at 
that, though passengers are required to do ordinary work, such as 
pumping, in aid of a ship in distress, without any claim for compen- 
sation, yet they may justly claim salvage for services of an extra- 
ordinary charaeter beyond tho line of their duty, such as mère ordi- 
nary service in pumping, or working the ship by the usual and well- 
known means; and $15,000 were, therefore, awarded to the libelant, 
See The Connemara, 108 U. S. 352, 358; S. C. 2 Sup. Ct. Eep. 754. 
As the newspaper report of this case is not easily accessible, I bave 
quoted from it more largely, considering its interesting and novel feat- 
ures, than I should otherwise bave done. 

From the widely dissimilar cases of The Dido and* Qreat Eastern, 
it is apparent, what is indeed otherwise sufficiently obvious, that the 
mère loss of the rudder is not in itself a conclusive circumstanee as 
to the danger in which a ship should be regarded, and that its im- 
portance dépends on the other circumstances of the case. Chief 
among thèse are the size of the vessel herself ; for, upon this mainly 
dépend the readiness, the eflfectiveness, or the difficulty with which 
temporary substitutes may be supplied. Next are the other means of 
control at command, the season, the weather, and the situation of the 
ship. With small vessels, there is usually no difficulty in supplying 
speedily some efficient substitute for a lest rudder. In a vessel of the 
size of the Great Eastern, whose tonnage is not stated in the opinion 
above referred to, but which in another case — The Great Eastern, 3 
Moore, P. C. (N. S.) 31 — is stated to hâve been 13,344 tons burden, it 
may be very difficult or impossible to supply an effective temporary 
rudder in time to avert disaster. Upon the more modem views of the 
nature of salvage services, I think a vessel of any considérable size 
that had lost her rudder would be deemed a proper subject of salvage. 
In the case of The Anders Knape, a steam-ship of but 401 tons, (4 Prob. 
Div. 213,) Sir Eobert Phillimoee says : "This vessel had been on the 
sand and had sustained some damage to her rudder. She was, there- 
fore, in a condition in which salvage service might be rendered to her." 

The Alaska, though of considerably less tonnage than the Great 
Eastern, yet, in comparison with vessels of ordinary size, somewhat 
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approached her in magnitude, beîng somewhat abovehalf the laifer'a 
tonnage. That there was no small difficulty in providing suitable steer- 
age appliances after the loss of hier rudder is sufficiently évident, not 
merely from the great size of the ship, but also from the loss of two 
days' valuable time in the unsuccessful effort to provide them. There 
were doubtless various other expédients that might bave been tried; 
and I bave little doubt that aooner or later, had no assistance been 
availed of , her master would bave found some means of steering her. 
But in the mean time she was clearly in an unseaworthy condition. 
She would be exposed, therefore, to more than ordinary hazards in 
the severe gales incident to the most boisterous season of the year. 
The évidence shows, it is true, that with favorable winds forward of 
abeam, a propeller may pursue her course through the use of her sails 
and her propeller so as to make a zigzag course towards her destina- 
tion. That this cannot, however, be safely relied on in a severe gale 
by a very large steamer is rendered pretty certain from the expérience 
of the Great Eastern, whose sails in a similar attempt were blown 
away. Nor could she trust to herself at ail in a calm, or under the 
influence of gales near a land-locked coast, or in the vicinity of reefs 
or shoals, or when subjected to tides and currents near land, since, 
under thèse circumstances, she would bave no means whatever of 
avoiding them ; nor had she any available means of avoiding collisions 
with other vessels. 

Upon the question whether the Alaska was in a fit condition to pur- 
sue her voyage towards New York, at that season, without any tem- 
porary rudder, I must find that the conduct and Judgment of Capt. 
Murray, under the circumstances, furnish the most conclusive évi- 
dence. Ile was within 600 miles of New York ; only about 32 or 33 
hours' distance with the Alaska 's usual speed, and scarcely more 
than 48 hours' distance under half speed of her engines. On Tues- 
day morning, when the loss of the rudder was discovered, the wind 
was "W. N. W., and, according to her log, continued from that to W. 
by N. during nearly ail of Tuesday and Wednesday. The wind, 
therefore, was from a favorable quarter. The captain was most anx- 
ious to reach port speedily. Had it been deemed safe or prudent to 
proceed towards the coast without a rudder, by a zigzag path, through 
the use of the sails and the propeller, it cannot be doubted that he 
would bave done so. That he did not proceed, but spent two days, 
in the mean time drifting B. S. E. some 53 miles, in the attempt to 
supply a temporary rudder, I must hold to be conclusive proof that 
it was not safe or expédient to do so with a vessel like the Alaska at 
that season. Her situation, therefore, was that of a great and valu- 
able ship disabled in an essential part, and unable, in the judgment 
of her most compétent commander, to proceed with safety towards 
her port of destination until the want of a rudder was in some way 
supplied; while the means and the time necessary to supply this want 
were, to some extent at least, uncertain. That such a vessel, in such 
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a situation, was a proper subject; of salvage assistance I cannot doobt ; 
nor that the service rendered was one of no inconsiderable merit. In 
the case of The Eeward, 1 W. Rob. 177, Dr. LusHiNtiTON, in distin- 
guishing a towage service from a salvage service, says : 

"Mère towage service is confined to vessels that hâve received no in jury or 
damage, and mère towage reward is payable in those cases only where the 
vessei receiving the services is in the satne condition she would ordinarily be 
in without having encountered any damage or accident. " 

It was upon this distinction that in the case of The Ernlly B. Souder, 
15 Blatehf. 185, only a towage reward was allowed; because the 
steam-ship, when taken in tow from 50 to 100 miles distant from 
New York, was in the same condition as to her motive power as when 
she left St. Thomas, being under no additional disability, and desir- 
ing only to expedite her progress. 

It is urged that in the présent case Capt. Murray, when the serv- 
ices of the Lake Winnipeg were secured, desired only to expedite bis 
progress to New York; and in one sensé this is doubtless true. But 
the ship was not in the same condition in which she had hitherto 
been; and she had been for two days driffcing to the eastward because 
she could not proceed with safety. Exhibiting signala, flash-lights, 
and rockets, to attract the attention and aid of vessels within sight, 
are further strong évidences of the Alaska's need of assistance. Such 
signais are always held significant of the intention of the parties. 
The Jubilee, 42 Law T. (N. S.) 594. To disregard such signais is a 
gross breach of maritime obligation; to exhibit them when there is 
no need of assistance would be a wanton breach of good faith upori 
the sea. The signais in this case were given, as the sequel shows, 
not to attract attention merely, but to obtain help. To tow or to 
steer another vessei that is under no necessity whatever of such a 
service, but desires it only for her mère convenience in reaching port 
a little earlier, is wholly outside of the business of such vessels as the 
Lake Winnipeg at sea. Such service in departing from the proper 
business of her voyage is not expected to be asked or given, except 
under some reasonable appréhensions of difficulty or danger; and that 
is a sufficient basis for a salvage award. In the case of The Al- 
phonso, 1 Gurt. 376, 378, Cdrtis, J., says: 

"The relief of property from an impending péril of the sea, by the voluntary 
exertions ôf those who are under no légal obligation to render assistance, and 
the conséquent ultimate safety of the property, constitute a case of salvage. 
It may be a case of more or less merit, according to the degree of péril in 
which the property was, and the damage and difTiculty of relieving it. But 
thèse circumstances afEect the degree of the service, not its nature.' 

In the case of The Charlotte, 3 W. Rob. 68, 71, it is said: 

"It is not necessary that the distress should be actual or immédiate, or the 
danger imminent and absolute. It is sufficient if, at the time the assistance 
is rendered, the ship has encountered any damage or misfortune which might 
possibly expose her to destruction if the service were not rendered." 
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This expression of tlie law has been since repeatedly affirmed and 
foUowed. The Strathnaver, Jj.Bi. 1 ApT^, Cas. 58,^5; The Saragossa, 
1 Ben. 551, 553. So, in the case of The Raikes, 1 Hagg. 247, it was 
held to be sufficient that the vessel is "in a situation of actual appré- 
hension, though not of actual danger." The Phantom, L. R. 1 Adm. 
& Eco. 58; The Joseph C. Griggs, 1 Ben. 81. And "the degree of dan- 
ger," says Dr. Lushington, "is immaterial in considering the nature of 
the service." The Westminster, 1 W. Eob. 232. In the récent case 
of McConnochie v. Kerr, 9 Fbd. Eep. 50, where the services were de- 
nied to be of a salvage character, this court, upon a careful considér- 
ation of the subjeet, defined a salvage service as "a service that is 
voluntarily rendered to a vessel needing assistance, and is designed 
to relieve her from some distress or danger, either présent or to be 
reasonably apprehended;" and a towage service as "onewhich is ren- 
dered for the mère purpose of expediting the voyage, without référ- 
ence to any circumstances of danger." Affirmed on appeal. 15 Fed. 
Eep. 545. The same views are clearly expressed by Blatohfokd, J., 
in the case of The Leipsic, 10 Fed. Eep. 585, 589. 

In endeavoring to fix a suitable salvage reward for the services ren- 
dered, ail the circumstances of both vessels hâve to be considered. 

1. The Alaska was not at the time in any immédiate péril; al- 
though, as the log shows, the sea waa high, and she was lurching 
heavily. She was staunch in every respect, and there appears to hâve 
been no appréhension on" the part of her officers, crew, or passengers 
of any immédiate danger. During the two days, while the différent 
devices for steering were tried, the ordinary life of the passengers, 
with their games and pastimes, went on as usual. There is no évi- 
dence of any lack of confidence in the maater's ability, sooner or later, 
as I hâve said, to reach New York or some other port without assist- 
ance, either by some successful expédient for steering, or by proceed- 
ing on in favorable weather without it. The small stock of surplus 
coal, however, leaves a steamer like the Alaska no great latitude for 
expérimenta, or for proceeding long _much otherwise than directly 
upon her course. But it has been held in many cases that the ability 
of steamers to reach some port by sail does not prevent a towage 
service from receiving a suitable salvage reward; although the ability 
of the ship in this respect bears directly upon the amount awarded. 
See cases of The Saragossa, The Colon, and other cases infra, 613 
et seq. 

The loss of the rudder to a vessel like the Alaska was certainly a 
serious loss. This loss might, perhaps, hâve been supplied ; but un- 
til it was supplied she was unable to proceed with safety, unless at- 
tehded by a companion to assist her in case of need. In the mean 
time, through her temporary disability in the most boisterous season 
of the year, she was subjeet to liabilities of additional disaster or ac- 
cident greatly beyond the périls incident to her ordinary condition. 
Until effective steering appliances were obtained, although she was 
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not in immédiate danger, there was, in my judgment, reasonable ap- 
préhension of danger, and that in no small degree. Moreover, the 
business interests of the ship, and of the Une of which she was a part, 
as well as the comfort of her passengers, demauded that she should 
reach port as speedily as possible, without exposure to the delays and 
thé périls of a reliance upon her own unaided and uncertain efforts. 
It was in this situation that the assistance of the Lake Wiunipeg was 
urgently sought. With her, as an escort merely, ready to give aid 
when needed, the Alaska might, perhaps, with favorable winds, hâve 
safely gone on, steered by her sails, as she was steered ail day Satur- 
day. Had she, with such winds and such an escort, reached port 
safely, without any need of attaching the Lake Winnipeg as a rudder, 
the Lake Winnipeg would still hâve been entitled to some salvage 
award for thus attending and standing by ; because her présence would 
hâve enabled the Alaska to do what she could not otherwise safely 
bave ventured to do, viz., take the chance of the winds and weather 
in approaching the coast from her position at that season. Instead 
of adopting this course, the Lake Winnipeg was attached at once on 
tow of the Alaska, and put to service as a rudder. A sailing vessel, 
it is said, might hâve been used for the same purpose. If so, a sail- 
ing vessel would evidently hâve been less oonvenient, and less expé- 
ditions ; and the expérience of the Château Margaux, about a year 
ago, as reported, would indicate that a sailing vessel could not cer- 
tainly bave been relied on for such a purpose. 

2. The services of the Lake Winnipeg, as a rudder made fast to 
the Alaska by two cables, were by no means free from danger. The 
situation of vessels in tow, one of another, upon the océan, in tem- 
pestuous weather, is always attended with danger. Constant vigi- 
lance is necessary to avert it. The évidence shows unremitting care, 
and the necessity of fréquent maneuvering of the Lake Winnipeg in 
th'is service. In the case of The Daniel Steinman, 19 Fed. Rbp. 918, 
921, Benebict, J., observes : "In such a service, care and watchfulness 
will not always prevent disaster;" and Sir Robert Phillimoeb, in de- 
ciding the case of The City of Ghester, 26 Mitch. Mar. Reg. 111, says : 
"It is well known to the elder brethren that in ail thèse cases of large 
steam-ships rendering services to eaeh other there is very great danger, 
and they will require skillful navigation to avoidit." An instance of 
damage by collision during a salvage service, and of a counter-claim 
in conséquence, is found in the case of The Baltic, L. R. 4 Adm. & 
Ecc. 178. 

In this case the sea had been high, and there was still a heavy swell 
when the service of the Lake Winnipeg commenced. On Thurs- 
day night, and again on Friday night, there was a sufficient gale 
with head winds to make it prudent, if not actually necessary, for 
the ships to lie to. The Lake Winnipeg stopped her engines, and the 
Alaska proceeded at the rate of but two or three knots; only sufficient 
to keep the cables taut. Part of the time on Friday night there was 
v.23p,no.l2— 39 
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snow, BO that the signais oould be discerned with difficulty. The évi- 
dence on the part of tbe Lake Winnipeg shows constant attention to 
the engines, and the fréquent changes that were necessary in her 
management. Her commander had little rest during the entire serv- 
ice, and the regular watches were much broken up. On Friday night, 
shortly after the vessels had resumed their course, the cables parted. 
The évidence leaves some doubt as to the circumstances that led to 
this accident. But there is no doubt that there was a misunderstand- 
ing between the two vessels as to the signal intended to be given. A 
green light was seen by the Alaska, when a blue one was intended to 
be exhibited by the Lake Winnipeg. Had there been a misunder- 
standing in the opposite direction, a much worse disaster than the 
breaking of the cables might hâve happened. If no error or mistake 
were made, there was not, indeed, great danger. But the Lake Win- 
nipeg, in undertaking this service, was subject to the great dangers 
that might easily and naturally happen through mistakes or errors 
notwithstanding the best intended efforts. 

3. The Lake Winnipeg with her cargo was of the value of $325,- 
000 to $35(>,000. While rendering this service to the Alaska she sus- 
tained some undoubted injuries and losses, viz. : the loss of her chain 
cable, damage to her windiass and hawse-pipe forward, and tb one 
feed-pump in the engine department. Thèse losses and injuries were 
not serions or of any very great value. Compensation for such losses 
and injuries as immediately and plainly growout of the salvage serv- 
ice is always made in some form, either by a spécifie allowance'in ad- 
dition to the salvage award, or by taking it into considération in fix- 
ing a gross sum. Besides tbeee certain items of loss, a large claim 
bas been presented, not in the original libel, for alleged additional in- 
juries of a more gênerai character, through gênerai strain of the Lake 
Winnipeg, as shown by tlie atarting of some of the plates and water- 
ways amid-ships, and varions other gênerai injuries, and need of gên- 
erai repairs about her stern and rudder, and in the engine-room and 
machinery. Thèse gênerai repairs were only found necessary upon a 
Burvey of the Lake Winnipeg at Liverpool after her honieward trip 
next subséquent to her arrivai with the Alaska at New York. They 
are alleged to hâve been the resuit of her services to the Alaska, and 
they bave caused me considérable embarrassment. 

It is not until recently that any such consequential injuries of a 
gênerai nature hâve been" made the subject of a claim for spécifie 
compensation. The difficulty of proving such spécifie injurier of a 
gênerai character, and of distinguishing them from the périls of the 
sea proper, is very great. In the récent case (1884) of The City of 
Chester, L. -E. 9 Prob. Div. 182, spécifie évidence of such gênerai in- 
jury was rejeoted altogether in the court below ; but in the gross award 
to the ship allowance was made for such liability to injury. On ap- 
peal, the évidence was held compétent; but the libelant was put to 
bis élection to accept the gross award of £4,500 to the ship, as made 
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by thé court below, or else to take £1,000 only as salvage reward, to- 
gether with such further particular damage, as he coald prove arose 
from the salvage services. Bird v. Gihb, (The De Bay,) L. E. 8 App. 
Cas. 559. While the subséquent need of thèse gênerai repairs to the 
Lake Winnipeg is not doubted, the évidence that it arose through 
the aid rendered to the Alaska rests wholly upon the testimony of 
surveyers, inspectors, and the experts who examined her on the grav- 
ing dock at Liverpool, and who gave their testimony there. Several 
of thèse witnesses on the part of the libelants, on their direct exami- 
nation, testify that in their judgment thèse injuries, taken as a whole, 
are not such as would naturally be expected throngh heavy weather 
alone, but are to be ascribed to the unnatural strain, twisting, or tor- 
sion to whioh the Lake Winnipeg was exposed while her head was 
held, as it were, in a vice, by the cables attached to the Alaska, in 
the high seas, and unable to accommodate herself to the waves by 
her natural freedom of motion. Still, the judgment of thèse witnesses 
appears to be rather a theoretical judgment than to resfc upon any 
proved facts. The eareful cross-examination of thèse witnesses suffi- 
eiently discloses the uncertainty that attends their évidence and their 
opinions on this subject. The examination and survey made by them 
at Liverpool seem also to hâve been made for the purpose of procur- 
ing évidence of this character to be used against the Alaska; and yet 
no notice of this survey was given to her owner or agent there, nor 
had he any knowledge of it, or opportunity to make examination. 
One of the inspectors thus employed by the libelants for the purpose 
disagreed with the others, and his testimony contrary to the rest was 
given on behalf of the respondents. Moreover, the log of the Lake 
Winnipeg shows that upon her return voyage she experienced weather 
of extraordinary severity ; it abounds with expressions showing this 
almost from the beginning to the end of the voyage; it refers to 
masses of water taken aboard, and to injuries to the windlass and 
her chain covers forward, and to other severe injuries on deck, such 
as only extraordinary weather could produce. Thèse circumstancea 
were not made known to the witnesses and to the cross-examining 
counsel. The Lake Winnipeg, moreover, was not in any essentialiy 
différent situation while steering the Alaska from that of disabled 
steam-ships in tow of other salving steamers, except that she had 
much more control of her own motions. 

Cases of the latter kind are very numerous, many of them show- 
ing towage during weather much worse than that experienced dur- 
ing the four days the Lake Winnipeg was rendering her services to 
the Alaska. No évidence was given, drawn from thèse familiar in- 
stances, to support the hypothesis of the libelants' experts; nor did 
they substantiate their views by any proof of knowledge of similar 
gênerai injury undoubtedly arising from the use of cables in towing. 
Again, had thèse injuries arisen from the service to the Alaska, they 
should hâve been apparent on the arrivai of the Lake Winnipeg at 
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New York, and would naturally hâve eaused an examînalion and ro-' 
pair by the libelants hère. Nothing of that kind took place. On the 
other hand, one of the most compétent experts, in the discharge of 
his duties to the insarance companies hère, made what he deemed a 
sufâcient preliminary examination upon the arrivai of the Lake Win- 
nipeg in New York, to détermine whether or not it was neeessary for 
her to go to the dry-dock for a more thorough survey, and for repairs. 
He found her in good condition, and saw no évidence of any such 
need of gênerai repair as is now alleged. Other experts, as well as 
the one alluded to in Liverpool, testiûed upon the trial that the re- 
pairs to the Lake Winnipeg afterwards found neeessary are only such 
as could be fuUy accounted for by the remarkable weather and strain 
of the ship, as described in the log on her subséquent voyage. For 
thèse reasons I must regard the évidence taken at Liverpool as in- 
sufïïcient to charge the Alaska specifically with the gênerai repairs 
referred to. But in fixing a gross award, and in the share appor- 
tioned to the ship, full considération will be given to her liability to 
such gênerai injury, and an allowance made sufScient to cover ail 
such damage as might naturally and reasonably be deemed incident 
to her peculiar service in the weather and other circumstances proved. 
In the case of The City of Chester, where the towing vessel, the Mis- 
souri, was subjected to greater strains, because the City of Chester, 
the vessel towed, was a much heavier vessel than the Lake Winnipeg, 
;Ê4,500 were allowed by the court below. 

Independently of the injuries and repairs just referred to, consid- 
ering the disabled condition of the Alaska, her inabiiity at that time 
to proceed safeiy towards her port of destination, her signais for as- 
sistance, the uncertainty as to her ability to extemporize an effective 
rudder, and thus reach port without at least very considérable delay, 
and the reasonable appréhension as regards what might happen to 
her in the mean time, if unaided, in the most tempestuous season of 
the year, and her conséquent safety or security; considering also the 
great value of the ship and cargo, and the number of passengers on 
board, and the value of the Lake Winnipeg, which was employed in 
the service, and her cargo, and the additional danger to which they 
were exposed; and the promptitude, fidelity, and complète success 
with which the service was rendered, — there is clearly sufficient in 
the case to entitle the Lake Winnipeg, her officers and crew, toa sub- 
stantial salvage reward. 

It was practically immaterial to the Lake Winnipeg whether she 
was serving as a rudder in tow of the Alaska, or whether she was 
towing some smaller vessel astern of herself . In the absence of pré- 
cise précédents to serve as a guide in fixing the amount of salvage, un- 
der the circumstances above stated, the cases of salvage services ren- 
dered to steamers whose engines, machinery, or propeller shaft were 
disabled, and in which the steamers, by the use of their sails and rud- 
der, were still in a condition to make some progress on their voyage, 
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or to reach some port, seem to me to fumish the best analogy, and, 
on the whole, a tolerably fair one. 

The principles whioh should guide the court in fixing salvage com- 
pensation hâve been recently stated by Mr. Justice Bradleï in the 
case of The Suliote, 5 Fed. Eep. 102, as foUows : 

" Salvage should be regardée! in the light o£ compenisation and reward, and 
not in the light of prize. The latter is more like a gift of fortune conferred 
without regard to the loss or sufEerings of the owner, who is a public enemy; 
while salvage is the reward granted for saving the property of the unfortu- 
nate, and should not exceed what is necessary to insure the inost prompt, ener- 
getic, and iaring effort of those who hâve it in their power to furnish aid and 
succor. Anything beyorid that would be foreign to the principles and pur- 
poses of salvage; anything short of it would not secure its objects. The 
courts should be libéral, but not extravagant; otherwise that which is in- 
tended as an encouragement to rescue property f rom destruction may becoméi 
a temptation to subject it to péril." 

It is clear that masters of vessels, under some appréhension of dan- 
ger, but not in immédiate péril, ought not to bedeterred fromaccept- 
ing proffered aid, or from seeking it when advisable, by the fear of its 
unreasonable cost. The following are a few of the numerons cases 
of disabled machinery, in which a salvage award was given for serv- 
ices in towing, though the vessel had the use of her sails and rudder, 
and might hâve made some port : 

The Saragossa, 1 Ben. 553 ; value of the ship and cargo about 
$100,000; towed by the Charles W. Lord; value of ship and cargo, 
$434,000; time, 36 hours; award, (9%,) $9,000. 

The Colon, 4 Fed. Ebp. 469 ; 2,686 tons ; value of the ship and cargo, 
$480,000; towed by the Etna ; 1,274 tons; value of ship and cargo, 
$200,000; time, four and one-half days; award, (21%,) $10,000. 

The Leipsic, 10 Fed. Eep. 585; 2,000 tons; value, $250,000; 
towed by the Grecian ; 1,092 tons; value, $90,000; award, m%,} 
$5,500. The services in the case of the Leipsic were less urgent 
than in this. 

The City of Berlin, 37 Law T. (N. S.) 307; 5,491 gross tons; value, 
$1,100,000; towedbytheSpain,of 4,512 tons; value, $750,000; time 
three and one-fourth days; awai'd in court below, £2,000, increased 
on appeal to (1 4-5%,) £4,000. (1877.) 

The City of Richmond, 25 Mitch. Mar. Eeg. 271; gross tonnage, 
4,623; value, $2,500,000; towed by the Circassia; 4,272tons; value, 
$750,000; time, 54 hours; award, (1J%,) £7,000. (1880.) Thegreat 
value of the ship and cargo salved were hère specially noted in mak- 
ing this large award. 

The Silesia, L. E. 5 Prob. Div. 177; 3,156 tons; value, $500,000; 
towed by the Vaderland; 2,748 tons; value, $350,000; time, three 
days; award, (7%,) £7,000. (1880.) The Silesia was in a much 
more dangerous condition. The Vaderland went back, losing six days' 
time; and the loss of £500 on the charter of another vesseT was in- 
cluded. 
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The Hmpver, 28 Mitch. Mar. Eeg. 81; 2,572 tons; value, $350,. 
000; towed by the Persian Monarch; 3,922 tons; value, $700,000; 
time, seven days; award, (5^%,) £é,000. (1883.) 

The Lisbonense,28 Mitch. Mar. Eeg. 1,422; tonnage, 1,681; value, 
$220,000; towed by the Pascal; 1,950 tons; value, f 360,000; time, 
six days; award, (6^-%,) ^3,000. (1883.) 

The Horace, 29 Mitch. Mar. Eeg. 310; 1,060 tons; value, $160,- 
000; towed by the Historian ; 1,830 tons; value, i^éOOjOOO; time, six 
days; award, (7^%,) £2,400. (1884.) 

The France, 29 Mifcch. Mar. Eeg. 310; 4,281 tons; value, $500,- 
000; towed by the Marengo; 2,270 tons; value, $300,000; time. 
four days; award, (3^%,) £4,500. (1884.) 

The Daniel Steinman,l^FED. Hep. 918; 1,790 tons; value, $252,- 
000; towed by the Eepublic; value, $780,000; time, 36 hours; award, 
(10%,) $25,000. (1884.) 

In Bome of the above cases there were much greater urgeney and 
greater appréhension of danger than in the case of The Alaska; in oth- 
ers, particularly in those of The Leipsic and of The Colon, there were 
less. Upon the diverse évidence as to the value of the Alaska, ranging 
from $400,000 to $750,000, 1 adopt that of $550,000, as lier value in 
the condition in which she arrived in port ; her freight, which was saved, 
$12,042, making $562,042; her cargo, it was agreed, was worth 
$474,533, — making the aggregate value of ship and cargo $1,041,575. 
The value of the Lake Winnipeg and her cargo, as above stated, was 
from $325,000 to $350,000. The award, which it seems to me, under 
the circumstances of this case, will do justice to ail parties, will be 
an allowance of 2^ per cent, of the value of the ship and cargo as 
above found, amounting altogether to $26,039; of which I allow 
.$7,000 to the master and crew, and the residue to the owners, of the 
Lake Winnipeg. The award is made in the form of a percentage for 
convenience in apportioning the share of the cargo among the great 
number of cargo owners; and not because a percentage, by itself con- 
sidered, aiïords any proper criterion of a salvage award. This appor- 
tionment to the steamer, while not covering the full claims for the re- 
pairs in Liverpool, which are not satisfactorily proved to hâve been 
made necessary by her service to the Alaska alone, is, nevertheless, in- 
tended to cover such spécial damages as were proved, and also to in- 
clude a fair allowance for such consequential damages as she might 
naturally be subjected to in rendering this peculiar service in tem- 
pestuous weather on the high seas, as was done in the case of The De 
Bay, 8 App. Cas. 559, and of The City of Chester, 9 Prob. Div. 182. 

If the allowance to the master and crew in this case is less than 
one-half that allowed to the passenger in the case of The Great East- 
ern, supra, it will be noted, ou référence to the opinion of Shipman, J., 
that the Great Eastern was clearly in a situation of présent and im- 
médiate péril, which was certaiuly not the case with the Alaska. The 
award of $15,000 in that case was properly much less than hère, not- 
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withstauding the greater danger of the Oreat Eastern, beeause there 
it ail went to the passenger himself for his ingenuity and services 
during a single day, rendered, in part, even, for his own safety ; and 
no other property was there empioyed or put at risk in the salvage 
service; while in this case property to the amount of a third of a 
million dollars was empioyed, and exposed to more or less increased 
hazard. If, on the other hand, a larger sum than I hâve given is 
awarded in a very few of the cases above cited, it must be observed 
that the Alaska was not in immédiate danger; she was not disabled 
in her motive power ; ail the towing was done by herself ; the Lake 
Winnipeg could not hâve towed her, and was not desired to do so. 
During one-fourth of the time the Alaska .proceeded alone, making 
about 149 miles unattended ; and during most of the time the Alaska 
could hâve made her own way, needing only an escort for service in 
case of actual need. The amount awarded seems to me fair and lib- 
éral under the peculiar tacts of this case. 

Of the amount awarded to the master and crew, $2,000 is appor- 
tioned to the master, $500 each to the first officer and chief engineer, 
and the remaining $4,000 to the other officers and crew, in propor- 
tion to their wages. 

The respondenta claim that cosis should not be allowed to the 
libelant — First, beeause there was no demand before suit; and, si'.c- 
ond, beeause 20 per cent, bonds were required. The circumstances 
of the case, however, are so peculiar, and a claim of salvage is nec- 
essarily so indefinite, and the défense has exhibited such a very dif- 
férent view of the case from that of the libelant, that it is manifest 
that a previous demand would hâve been an idle ceremony, and is 
therefore immaterial. No offer was made by the respondents. Tho 
amount of bonds asked from those representing the cargo does not 
concern the claimants of the ship. The steamer has been undergoing 
repairs hère, and loading for a voyage, which is advertised for Tues- 
day next. Though not giving any bonds or stipulation for herself, 
she has not been obstructed or detained by the libelants an hour in 
the whole course of the suit. Moreover, as the Alaska commenced 
her discharge on the day of her arrivai, and her cargo would be im- 
mediately distributed, some of it being in fact delivered on the fol- 
lowing day, it was incumbent upon the libelants, if they would se- 
cure a salvage award against the cargo, to proceed without delay, 
since the ship is not liable for the salvage due from the cargo. The 
Pyrennee, Brown & L. 189; The Col. Adams, 19 Fed. Eep. 795. 

There was also additional reason for eommencing the suit, in order 
to take immediately the testimony of the witnesses who were about to 
départ. Though stipulations were taken on account of the cargo, to the 
amount of 20 per cent., there is no évidence of any controversy or any 
objection to give stipulations to this amount. The great bulk was cov- 
ered by insurance; and the stipulation was taken upon the simple 
written obligation of the insurers, without sureties, and without for- 
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mal justification. The suit also bas, at every step, been prosecuted 
with great diligence, so as to reach a judgment before the Alaska should 
need to départ. So far, therefore, is the case from presenting any 
évidence of harsh or oppressive conduct on the part of the libelants' 
proctors, that it seems to me eminently the reverse of that, both as 
respects the ship and the stipulators for the cargo. The libelants' 
proctors, in consulting the interest and convenience of both ship and 
cargo, hâve more than met ail the obligations of professional courtesy ; 
and there is no reason, therefore, for withholding the usual allowance 
of costs. To this I make a partial exception as respects the espense 
of the dépositions taken at Liverpool, for the reason that the survey 
Jtherewas taken without notice to the respondents, and that the faets 
■were not presented to the witnesses and the opposing counsel, in réf- 
érence to the circumstances of the last trip, which had an essential 
bearing upon the whole examination. This portion of the costs is 
therefore disallowed. A decree may be entered lu oonformity with 
this opinion. 



The City of New Yoek. 

(District Court, S. D. New York. April 29, 1885.) 

1. COMMTSSIOHERS' RkPOET — EVIDBNCB AS TO VaLUB OF VeSSEIi — BEST EVI- 

DENCE. 

A collision occurred between the steamer City of New York and the iron 
bark H. , which resulted in the total loss of the bark and injnry to the steamer. 
On the trial both vessels were fouud in fault, the damages were directed to be 
divided, and the matter referred to a commissioner to take proof of damage. In 
the testimony as to the value of tlie bark, it was shown that no sale of an iron 
vessel had ever taken place in New York, and market value could not be proved 
hère. Libelants oiïered the testimony of one witness, an insurance inspector, 
who had seen the bark sixyears before; but they did not issue a commission to 
Dundee, where the bark was built, to obtain évidence of lier value, either from 
cost of construction or from known sales of similar vessels. Respondents' wit- 
nesses, who were equal as experts to the witness of the libelants, put a lower 
value on the bark. Held that, as libelants had not produced the liest évidence 
in their power, the estimâtes of respondents' witnesses must be adopted. 

2. Samb— Evidence as to Value of Stores. 

Testimony as to the ship's stores was given chiefly by the mate of the bark, 
who made a list of them from his recollection. No évidence was giveu as to 
the the actual purchase of stores. Held, that the estimate of the value of a ves- 
sel ordinarily includes her usual outflt. As there was nothing in the mate's 
testimony to indicate how much of the stores of the bark was In excess of her 
usual outflt, some déduction must be made on this aocount. 

3. SAMB— Al.LOWANCB FOR SUPPOSUD StORES. 

Stores which it was alleged suoh vessels as the H. usually carried, but which 
were not included in the mate's list, and as to which there was no direct évi- 
dence, held, disallowed. 

4. Samb — Dépréciation of Cargo — Invoicb Value tue Standard. 

The cargo of the bark was sugar, laden at Havana. It was proved that on 
such a cargo as this there is a loss of weight, from Havana to New York, of 
from 3 to 5 per cent.; and, as the bark was lost within half a day's sail of New 
York, the owners of the stciimer contended that a déduction to that amount 
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should be made frora the invoice weiglit. lleld, that the rule allowing the in- 
▼oice value of the cargo at the port of shipmeiit applies to the value of the 
cargo there as a whole, and that no déduction l'or natural loss or shriukage in 
weight merely could be allowed. 
fl. Samb — Aqency Commission. 

The steamer was obliged to T)Ut back to New York for repairs, and part of 
her cargo was there taken ont aid stored on the steamer's wharf. An allowance 
was made to the owners of the steamer for their e.xpenses in unloading and 
loading again, and f-vr storage; in addition to wliich they claimed an agency 
commission for care of cargo. Held, that such claim, in addition to storage, 
sliould be disallowed, it appearing that they had stored the cargo in their own 
buildings. 

In Admiralty. 

Sc'udder é Carter and Geo. A. Black, for libelants. 

A. 0. Salter, for respondents. 

Beown, J. In the above cause of collision, the court having pre- 
■fiously held both vessela in fault for the loss of the iron bark Helen 
and her cargo, in June, 1879, (15 Fed. Rep. 624,) upon the coming 
in of the commissioner's report on damages, numerous exceptions 
hâve been filed by both parties. The examination by the commis- 
sioner of the many détails of the case bas been made with care, and 
I do not find sufl&cient reason to attempt any better solution of most 
of the difficulties presented. Some modifications as to the value of 
the ship and her stores should, I think, be made, with a view to re- 
quire, in such cases, the production of the best évidence, rather than 
approve a practice which would rest content with évidence of a less 
satisfactory character. 

1. As to the value of the bark, the libelants produced but one wit- 
ness, a marine iùsurance surveyor and inspecter. He saw her once iu 
1873, when he examined her for the purpose of rating, and classed 
her as "Al|-." He did not value her at that time, and had not seen 
her since. It was part of his business to keep posted in regard to re- 
ports of sales of vessels. No sales of iron ships, however, hâve ever 
been made in this port; and he had no actual expérience, either in 
buying, selling, building, or equipping such vessels, and had no per- 
sonal knowledge of the sales or cost of construction of iron vessels 
like the Helen, or of any other iron vessels, though he had frequently 
valued them for Insurance purposes. This witness valued the bark, 
at the time of her loss in 1879, at $15,000. This évidence was ob- 
jected to by the claimants' eounsel as incompétent. The commis- 
sioner at first rejected, but afterwards received it. The vesael be- 
longed in Dundee, where her owners resided. It would not bave been 
difficult for the libelants to prove her actual value by persons in Dun- 
dee or in England, that had knowledge of the bark and of her real 
value, based upon their expérience in the sales of such iron vessels, 
or in the cost of building and equipping them, and upon their yearly 
dépréciation. I am inclined to think that the testimony of this witness 
was rightly received as not wholly incompétent. His large and con- 
stant expérience in the valuation of vessels generally, and his knowl- 
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edge, though indirect and at second hand, of reported sales an4 of 
the construction of iron ships abroad, with his vahiations of them for 
insurance purposes hère, makes him compétent, I think, togive anes- 
timate of their value when no better évidence can be had. For some 
purposes, in the course of admiralty proceedings, such as in appraise- 
ments for giving security, the estimâtes of such witnesses would be 
practically sufficient. But it is far from satisfactory as a sole reliance 
•when the final question cornes, how much money shall be paid for the 
actual value of such a vessel lost ? The best évidence that can be ob- 
tained with reasonable ease and convenience ought then to be required 
in place of the estimâtes of such witnesses. ïhere is no reauon to 
suppose that entirely satisfactory évidence could not easily hâve been 
obtained by commission. So far as I hâve aaeertained, the previous 
cases, and they are many, in which the estimâtes of experts bave 
been received, thèse estimâtes were based upon a knowledge of sales 
of similar vessels, or of other facts bearing upon their actual cost and 
market value. 

The libelant having rested upon the estimate of this witness, the 
claimant presented the testimony of a similar witness equally well 
qualiâed in général respects; but he had never seen the vessel. He 
estimated her value at $13,81.5, which valuation the comraissioner 
adopted. A second witness for the claimant, who also had never 
seen the bark, but had more practical acquaintance with the con- 
struction of iron vessels, their cost from time to time, and with sales 
of such ships, estimated her at $3,000 less. 

Where the best évidence presumably in the power of the libelant 
to give, is not furnished, lower estimâtes by the respondents' wit- 
nesses that are, at least, equally well qualified, ought to be adopted. 
Upon this ground I reduee the valuation of the Helen to $12,,500. 

2. Somewhat similar considérations apply to the évidence submit- 
ted by the libelant as to the amount of the ship's stores and her out- 
fit, not included in the estimate of the value of the vessel, The 
mate, in his original déposition in the cause, made out a list of items 
called "Stores on board the late bark Heten." The list consists 
of some 50 différent items, beginning with "2,24-0 Ibs. (one ton) of 
bread. " The whole list, being valued by other experts hère, amounts to 
$3,769.81. About one-half of this amount is made up of five hawsers, 
three new sixty-fathom lines, two coils ratllues, one-inoh three-line 
manilla; and four new sails are added, making$418 more. The mate 
testitied that in March previous, the ship had been fitted out for a three 
years' cruise;. and in another -place he says the barktook in stores at 
Havana, and at the time of the loss had. some of the stores that he took 
in there. Hère, again, no évidence was offered of the actual purehase 
of such a large quantity of stores, although it was presumably easily 
within the libela,nts' power to pro'duce such proof. The mate's tes- 
timony was an estimate from recoUeciion. The estimate of the value 
of a vessel, mpreover,' ordinarily includes her usual outtit, and em- 
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■bracea suoii spare sails, rope, and hawsers as are usual. Tîiere is 
nothing in the mate's testimony to indicate with any certainty how 
much of such articles was in excess of such a reasonable and ôrdi- 
nary outfit of the ship. Upon this ground I disallow one half of the 
new sails, namely, $209.25, and one quarter of the charge for haw- 
sers and lines, namely, $450. 

3. Three hundred dollars, moreover, was allowed upon the hypo- 
thetical testimony that such a ship must hâve had other articles that 
the mate failed to specify in his list; such as tea, tobaeco, etc., which 
it is said such vessels always hâve. I cannot sanction such hypo- 
thetical charges when other évidence is in the power of the party. As 
respects such articles, moreover, there is no évidence that any stock 
worth mentioning remained on hand when the bark had arrived within 
a day's sail of New York ; or that they were not designed to be re- 
plenished hère, in the same way that other stores had been taken in 
at Havana. This item must, therefore, be disallowed. 

4. The claimants further contended that they were entitled to a 
réduction of from 3 to 5 per cent, on the ^nvoice value of the cargo of 
sugar, which amounted to $19,260.57, on the ground that it was proved 
that there is always a shrinkage in weight to the extent of from 8 to 
5 per cent. I do not think this déduction comes fairly within the 
rule applied in cases of collision, that adopts the value at the port of 
shipment' rather than that at the port of destination. The rule is de- 
signed to exclude anticipated profits. The ultimate object is to dé- 
termine the actual loss at the time and place of collision. This is 
found, say the suprême court, by taking "the prime cost, or market 
value of the cargo at the place of shipment, with ail charges of lading 
and transportation, including insurance and interest, but without any 
allowance for anticipated profits." The Scotland, 105 U. S. 24, 35; 
The Aleppo, 7 Ben. 120, 133; The Lively, 1 Gall. 315, 322. The loss 
or shrinkage referred to hère is not a spécial loss arising through any 
périls of the seas or washing away, which would doubtless be de- 
ducted, if proved; but the natural shrinkage in weight that accom- 
panies ail transportation of such cargoes. The "prime cost of this 
cargo," as it existed at the moment of collision, was its cost as a 
whole at Havana. Though not physically identical with the ship- 
ment at Havana, through a shrinkage in weight, it was commer- 
cially identical. ïhe loss of weight is made up by the increase in 
value, — not the market value, but the intrinsic value, — which remains 
the same for the cargo as a whole. The intent of the rule above re- 
ferred to is, therefore, carried out by retaining unchanged the gross 
value of the cargo as a whole, the same as at the port of shipment. 
This exception is, therefore, disallowed. 

5. As respects the exceptions on the part of the libelant.it would 
appear that the omission of the proportionate part received for old 
copper was an oversight which should be corrected. I think also that 
the allowance of $333.33 as an agency commission to the claimants 
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for care of the cargo must, in this case, be disallowed. Tliey placed 
the cargo, or so much of it as was unladen, in buildings upon their 
own wharf; and they hâve been otherwise allowed for ail the labor 
and expense attending it, and also a charge for the storage of it, as 
well as for watchmen. I do not understand that there was any addi- 
tional responsibiiity on the part of -the claimants not compensated for 
by thèse items; and when they store the goods themselves, and re- 
ceive compensation for storage, and do not procure it elsewhere or 
by other means, I think that an additional commission cannot be 
allowed. The Edward Albro, 10 Ben. 668, 685; The J. C. Williams, 
15 Fbd. Eep. 558, 560. 

Having deducted $450 from the stores included in the Whitlock 
estimate, a déduction of 10 per cent, from the priée of such articles 
new will be a sufficient abatement on what remains of that list, mak- 
ing that list of items $2,574.28 instead of $3,310.31. 

I do not find any sufScient reason for modifying the other items 
escepted to on either side. The resuit of thèse modifications is to re- 
duce the libelant'sclaim.with interest, by $2,311.42, making his claim, 
inçluding cargo, $50,981.33; and to redace tbe défendants' claim, in- 
cluding interest, by $873.18, making their daim amount to $7,876.39. 
One-half the différence between thèse sums is $21,552.47, for which 
sum, with interest from March 24, 1885, the libelant ia entitled to 
judgment, with costs. 

Any further questions as respects liability for cargo are reserved. 



Aalholm V. A Cargo op Ieon Orb.' 

[District Court, S. D. New York. March 22, 1885.) 

. DEM0HBAGE— Exceptions in Chabtbr— "?no8T." 

The charter of the bark E. from Carthagena to New York provided that she 
should take on board " say 600 tons of iron ore, to be loaded and discharged at 
the rate of 70 tons per *" * * day;" the cargo "to be received and deliv- 
ered as customary," and "to be delivered as directed by the consignées," the 
charterers to hâve " the option of averaging the daysfor loading and discharg- 
ing," etc., "la,y days to commence at six o'clock in the morning, after the ship 
is reported, and ail ready to load or discharge;" and among the exceptions to 
demurrage charges was hindrance from " frost." The claimants first directed 
the ship to Jersey City, but on the captain's objecting, they agreed that slio 
might go to Atlantic docks, Brooklyn, and tliere discharge in lighters. Wliile 
there, the weather became very cold, and the accumulated ice delayed the dis- 
charge by making it difflcult for the lighters to be shifted in order to trim the 
cargo, and this libel was filed for eight days' demurrage in conséquence. Two 
of the days were lost at Carthagena. Hdd, that the wedging in of the lighters 
by the ice, and the conséquent delay in discharge, was a resuit of "frost," such 
as to bring the delay under that exception in the charter-party. 

iReporied by E D. & Edward Benedlct, Esqs., of the New York bar. 
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2. Same— "Customart" Mode op Unloadtng. 

The libelanta claimed that the cargo might hâve heen trimmed f aster by em- 
ploying mea with wheelbarrows, instead of trusting to moving the lighters. It 
appeared that this method was employed when the lighters became actually 
frozen in, and it was applied with reasonablë diligence. Ileld, that such was 
not the "customary" mode of unloading and trimming in lighters; that the 
"eustomary-' mode being ail that this charter-party required, extraordinary 
diligence was not obligatory on the charterer to avoid the cousenuencus of the 
" frost," which was excepted. 

3. Bamb — Commencement op Lay Days. 

The charter-party provided that lay days should commence from 6 o'clook of 
the morning, af ter thevessel was ready to discharge. Held, that the time coulti 
be counted only from the time of the ship's actual roadiness to begin the dis- 
charge, either upon the wharf or into lighters, whichever was agreed upon, 
both modes of discharge being in use. As she never got a berth at a wharf, 
and as a discharge in lighiers was the mode agreed on, it was immaterial 
whether, under the actual circumstances, she could hâve discharged sooner or 
not, by going to a berth along-side a wharf, the captain having made no ob- 
jection to a diacharge in lighters, or to the place adopted. 

4. Samb — Two Days' Demciirage. 

As no excuse was olîered for the two days' délayât Carthagena, and the time 
was not made up at the end of the voyage, held, that the ship dhould be charged 
for two days' demurrage. - 

In Admiralty. 

This libel was filed te lecover demurrage for the détention of the 
Norwegian bark Emigrant, in the loading and discharge of a cargo 
of iron ore, under a charter of that vessel from Carthagena, Spain, 
to New York. The charter provided that she should take on board 
"say about 600 tons of iron ore, to be loaded and discharged at the 
rate of 70 tons per weather working day of 2é hours, Sundays and 
holidays excepted;" the cargo "to be received and delivered in turn, 
as customary, at the ports of lading and discharge," and "delivered 
as directed by the consignées," the charterers to hâve "the option of 
averaging the days for loading and discharging, in order to avoid de- 
murrage ;" "lay days to commence at six o'clock in the morning, after 
the ship is reported and ail ready to load or discharge, of which the 
captain is to give notice in writing to the shippers and consignées;" 
"demurrage over and above the said lay days, £S per day of 24 hours, 
except in case of any hands striking work, frosts or floods, révolutions 
or wars, or any unavoidable accidents which may hinder the loading 
or disoharge." The riumber of lay days was not specifled. 

The vessel took on board at Carthagena 560 tons of ore, occupying 
10 weather working days, and arrived with it at New York on the 
twenty-second of January, 1881. After being fîrst directed to go to 
Jersey City, to which objection was made by the captain, she was di- 
rected to Atlantic docks, Brooklyn, to be discharged in lighters. The 
discharge was commenced on the twenty-seventh of January, as soon 
as the bark was ready, but was not completed until the eleventh of 
February. Two days' time having been lost at Carthagena, the libel- 
ants claimed that but six remained available to the claimants, leaving 
eight days' détention, for which demurrage was claimed. 

Butler, Stillman ce Hubbard & Mynderse, for libelants. 
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Jas. K. mil, W'mg d Shoudy, for claimant. 

Brown, J. The claimants, by their charter-party, had a right to di- 
rect the ship to her place of discharge. They first directed her to a 
dock at Jersey City. The captain objected to goiiig there, reporting 
to the claimants that on inquiry he had been told that there was not 
sufi&cient water at the dock assigned. The évidence as to the actual 
depth of water there is, however, inconclusive and unsatisfactory. Had 
the unloading taken place at tlie dock at Jersey City, the diseharge 
would hâve been made into cars rapidly and without interruption. 
The ship was at that time justoutside of the Atlantic docks, Brooklyn. 
Upon this objection of the captain, the claimants told him that he 
might go into Atlantic docks, and that they would diseharge on lighters 
there. The captain, aceordingly, moved inside the docks, but did not 
get a berth along-side any wharf; and the claimants had lighters in 
readiness, before the ship was prepared with proper appliances, or 
"ready to discharge." There was some ice inside the Atlantic docks 
when the ship moved in ; but no objection was made to this dock on 
that account, nor does the libel claim that the assignment to thèse 
docks was, under the circumstances, improper. The continued and 
increasing cold caused such an accumulation and freezing up of the 
loose ice within the docks that the necessary changes in the position 
of the lighters in order to receive the ore could not be made without 
numerous delays. The actual discharge commenced on the twenty- 
seventh of January, and was not completed until the eleventh of Feb- 
ruary, occupying 14 working days. The stipulated rate of 70 tons 
per day would hâve occupied but 8 days. I am satisfied from the évi- 
dence that the entire détention was caused through ice from increas- 
ing and continued cold weather, after the ship had taken up her posi- 
tion within the docks, and after the lighters were along-side. There 
was no delay in bringing the lighters along-side from first to last. 

The customary mode of discharging iron ore in New York is either 
upon the dock or upon lighters. When discharged in lighters, the us- 
ual practice is tomove thelighter along from time to time beneath the 
place where the ore is dumped. The difficulty hère was that the light- 
ers were so wedged in by the ice that great delays were caused, first, 
in the shifting of the lighters, in order to ti-im the cargo properly, 
and, afterwards, in trying to ti-im the cargo without shifting. The 
libelants claim that the cargo might hâve been trimmed faster by em- 
ploying men with wheelbarrows to trim the cargo by wheeling it fore 
and aft, instead of moving the lighter. But tbat was, at best, a slow 
mode of loading; and it was very speedily adopted when the lighters 
became frozen in, and it was applied with reasonable diligence. That 
was not, however, the customary mode of unloading into lighters: and 
the "customary" mode of unloading was ail that this charter-party re- 
quired., In Tapscott v. Balfour (L. E. 8 G. P. 46, 53) it was held that 
thèse words rèfer specially to the mode rather than to the time of un- 
lading; while in Postlethwaite v.Freeland (6 App. Cas. 599) the words 
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"ail dispatch according to the custom of the port" were lield to put 
the ship to ail the risks of the customarj disabilities and détentions of 
the port through lack of lighters procurable by the charterers. 

If, in the présent case, the détention by iee in handling the lighters 
during the process of unloading was a détention by "frost" "hindering 
the discharge," within the meaning of thèse words in the charter-party, 
then the détention in this case is within the exception of the char- 
ter, and the défendants are not liable unless the détention could hâve 
been avoided by ordinary and reasonable diligence. The évidence sat- 
isfies me that from the first ail the nsual men were employed, and ordi- 
nary diligence was used, for trimming the cargo and for changing the 
lighters ; and that, when it became apparent that more men were 
needed to trim the cargo, ordinary diligence was used in getting ad- 
ditional men with wheelbarrows for that pnrpose. Extraordinary 
diligence and efforts to this end certainly are not'obligatory on a 
charterer in order to avoid the conséquences of the very cause that is 
contemplated and provided for in the exception. The requirement to 
discharge 70 tons per day was subject to this exception of "frost." 

I see no reason to doubt that the obstruction in moving the lighter 
caused by ice, as the resuit of "frost," is within the meaning of this 
exception of the charter-party. Frost hère means freezing ; and it 
includes any freezing that would hinder or obstrnct the loading or 
unloading of the ship, This is the most natural, if not the only, 
meaning that the word "frost" could hâve in this connection. In 
the cases of Kay v, Fleld, 8 Q. B. Div. 594, and 10 Q. B. Div. 241, 
and Coverdale v. Grant, 8 Q. B. Div. 600, and 9 App. Cas. 470, both 
of which were elaborately considered, no question was made that an 
impediment through ice was within the meaning of the exception of 
"frost" in the charter-party. But it was held that it did not apply to 
impediments by ice in traneporting the goods from some other place 
to the place of loading; but only to such impediments existing at the 
very place of loading or unloading. Such is precisely this case. Hud- 
son V. Ede, L. E. 2 Q. B. .5GG «nd L. E. 3 Q. B. 412; The Norman, 
16Fed. Eep. 879. 

The charter-party in this case provided that the time was to be 
counted only from 6 o'clock of the morning next after the vessel "is 
reported and ail ready to load or discharge, of which the captain is 
to give notice to the consignées." This manifestly meana a présent 
readiness to commence the actual discharge. No time can be counted, 
therefore, as lay days, except from the time of the ship 's actual read- 
iness to bt'gin the discharge, either upou the wharf or upon lighters. 
Carsanego v. Wheeler, 16 Fed. Eep. 248; Tcilinnn v. Plock,l7 Fed. 
Eep. 268, and 21 Fed. Eep. 349; Marphij v. Coffin, 12 Q. B. Div. 
87. The ship accepted the proposed discharge upon lighters as the 
mode of discharge in this case. She never got a berth along-side a 
wharf where she was ready to discharge in any différent manner. 
The exceptions of the charter-party must, therefore, be applied to the 
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mode of discharge agreed upon and followed by the parties. Gron- 
stadt T. Withoff, 21 Fed, Eep. 253, 255. No question arises as to 
what delays might hâve been experienced in attempting to unload at 
a berth along-side the wharf; for the ship never got a berth, ncr at- 
tempted to get one. There is no reason to suppose, however, that 
she eould hâve obtained a discharging bertli instantly. The disad- 
vantage to the ship, by that mode of discharge, might hâve been 
equally great, since, by the terms of this charter, the lay days would 
begin only from the tinie of actual readiness to discharge at the Ijerth. 
Cases supra; and see Roberison Y.Jackson, 2 C. B. 412; Leidemnnn 
V. Schultz, lé C. B. 38; Lawson v. Burness, 1 Hurl. & C. 396; Kell 
V. Anderson, 10 Mees. & W. 498. 

No évidence being offered to excuse the two days' delay at Cartha- 
gena, and the lost time not being made up through any more rapid 
discharge hère, sb as to fall within the average clause of the charter, 
the libelants are entitled to a decree for two days' démarrage, and to 
that only, amounting to £16, with interest and costs. 
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GiLLETT V. BoWEN. 
[Circuit Court, V. Colorado. 1885.) 

1. COEPORATIONS — TkUST RELATIONS BETWBBN OfFICEBS AND CORPORATION — 

Stockholders. 

While the offlcers oi a corporation occupy trust relations to it, and in tlie 
faithful performance of sucli trusts they would indirectly snbserve the interests 
of otlier stockholders, trust relations to the corporation do nol, as to the stoclv- 
holders, create trust relations inter sese. 

2. Samb— Trtjbt not Shown — Evidence. 

On examination of the évidence in thin case, hdd. thnt nn trust as between 
the parties is shown, and that the fraud charged is uui pju>cu. 

In Equity. 

L. S. Dixon and Thos. Maçon, for complainant. 
Decker & Yonley, for défendants. 

Bkewer, J. Out of the tangled and voluminous testimony in this 
case I hâve deduced thèse facts : 

(1) In August, 1875, the San Juan Consolidated Mining Company 
was organized as a corporation, under the laws of the territory of 
Colorado, with a capital stock of 20,000 sharesof $100 each; the eor- 
porators being the complainant, the défendants Bowen and Tankers- 
ley, and George M. Binckley. To this corporation thèse several cor- 
porators conveyed certain mining elaims and properties owned by 
them, reeeiving in payment therefor, each, 3,875 shares of the stock. 
Subsequently, and during the fall of that year, the remaining 4,550 
shares were, with the exception of five shares, issued to défendant 
Bowen and others for the purehase of other mining properties. The 
four eorporators above named constituted the first board of directors. 
Défendant Tankersley was président; Binckley, vice-président ; com- 
plainant, superintendent; and défendant Bowen, secretary and treas- 
urer. Thèse officers remained unchanged during the transactions 
which form the basis of this litigation, While the stock of this cor- 
poration was large, yet, until 1880, its value was wholly spéculative, 
a mère guess at the undiscovered bowels of the hills, so mueh so that 
in 1879 défendant Tankersley sold to défendant Bowen 3,800 shares, 
and a note of $6,000, given by the corporation, for $1,000. 

(2) Whatever trifling légal business — and it was but trifling — the 
firm of Tankersley & Bowen, or either of them, may hâve transacted 
for complainant and Binckley prior to the organization of the Com- 
pany, after that time, neither as a firm nor individually were they 
the attorneys of, nor did they occupy confidential relations to, com- 
plainant or Binckley. In their subséquent dealings with each other 
in respect to stock matters, thèse four eorporators dealt at arm's 
length. I consider this an important fact, for if défendant Bowen, 
with whom this controversy really is, either individually or as a mem- 
ber of the firm of Tankersley & Bowen, was the attorney of or occu- 
pied other confidential relations to complainant or Binckley, then it 

v.23F,no.l3— 40 
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devolves upon him to show the good faitli and sufficïenl considération 
of the subséquent transactions, while if not, it devolves upon eom- 
plainant to show the bad faith and lack of considération. A good deal 
of testiœony was introduced for the purpose bf showing such confi- 
dential realations, but it seems to me of the weakest and nxost friv- 
olous character. It is not preteaded that there was any formai re- 
tainer, or that any fées were paid. Binckley claims that he had paid 
Bowen in advance, in that, 20 years prier thereto, he had, as editor of 
a country paper in lowa, supported Bowen in a canvasa for the légis- 
lature. He seems to think that such support gave him a permanent 
lien on Bowen's professional services, and established life-long confi- 
dential relations. Doubtless the parties were, at the time, friendly, 
and as friends confided in each other. They worked together in a 
common effort to develop the mining properties of the corporation in 
which they were stockholders. As officers of the corporation, they 
oecupied trust relations to it, and in the faithful performance of such 
trusts they would indirectly subserve the interests of the other stock- 
holders. But trust relations to the corporation do not, as to the stock- 
holders, create trust relations inter sese. Whatever duties they owed 
to the corporation, as between themselves they dealt at arm's length, 
and neither had spécial charge of the other's interests. I fail to see 
any satisfactory testimony showing that Bowen was ever employed by 
Binckley or eomplainant, or ever acted as an attorney in respect to 
their stock or individual properties, or oecupied any other confiden- 
tial relations to them in respect thereto. 

(3) On or about the twenty-eighth of October, 1Ç75, a contract in 
writing was entered into between eomplainant, Binckley, and Bowen, 
on the one side, and Tankersley on the other, by which, in considéra- 
tion of $500,000 of the stock of said company, to be delivered to Tan- 
kersley by the other parties, he agreed to purchase and pat up, during 
the spring of 1876, on the property of said company, a 10-stamp mill 
and convey the same to the company. Of this $500,000 of stock, 
Bowen was to give $125,000, and Binckley and eomplainant the rest, 
in equal proportions. At the time, or within two or three days there- 
after, Binckley and eomplainant gave $375,000 in stock to Tankersley, 
and this stock is the subject of the présent controversy. Now, what 
was the elïect of this contract as to the title to this stock ? Obviously 
tovest itabsolutely in Tankersley. He did not hold it as trustée. It 
was not placed in his hands to be used by him as their agent in prn- 
cnring the mill. It was given to him in considération of his procur- 
ing the mill. It was payment in advance. They relied on his prom- 
ise, and if he failed to perform that promise their recourse, or that of 
the company, the beneficiary in the contract, was not upon the stock, 
but against him. This is thefair interprétation of the contract as, 
in the bill of complaint, it is charged to hâve been made. It is true, 
eomplainant and Binckley say that they understood that Tankersley 
was to return the stock if he failed to procure the mill, and Tankers- 
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lej says that when he got frdm them the stock, two or tliree d^ys after 
the contract, he promised to return it if he did not get the mill. But 
this arrangement, if made, was an after agreement, not a part of the 
original contract, and unknown to Bowen. So far as that contract 
is concemed, the stock was to be immediately delivered, and aecord- 
ing to Bowen's testimony was, in fact, delivered as payment in advance, 
and the parties trusted to Tankersley's promise and responsibility for 
the fulfillment by him of his agreement. 

(4) Soon after this contract and the receipt of the stock, Tankers- 
ley went to Chicago to make arrangements for the mill. In so going, 
and while there, he was at somo little personal expense, the amount 
of which is not disclosed ; neither is any repayment of thèse expenses 
by the contracting parties or the company shown, save as by the ar- 
rangement hereinafter mentioned. He did not in fact procure any 
mill in Chicago, but about the first of January, 1876, was notified 
by Bowen by telegraph not to purehase any, because he (Bowen) had 
obtained in Denver a SO-stainp mill. He immediately came to Den- 
ver, and there an arrangement was, on the third day of January, made 
between himself and Bowen on the one side, and J. B. Chaffee on the 
other, for the érection of a 30-stamp mill. The contract between the 
parties is as foUows: 

"EXHIBIT A. 

"Mémorandum of agreement made and entered into this third day of Jan- 
uary, A. D. ]876, by and between Jérôme B. Chaffee, of the city of Denver 
and territory of Colorado, party of the first part, and Thomas M. Bowen and 
Charles W. ïankersley, of the county of Eio Grande and territory aforesald, 
parties of the second part. 

"Witnesseth, that the said party of the first part, for and in considération 
of certain stipulations and agreements hereinafter mentioned and agreed to 
by the parties hereto, has agreed, and does by thèse présents agrée and bind 
himself, to furnish and erect, at a point to be selected by himself, and ap- 
proved by the parties of the senond paît, in the Summit mining district, in 
lîio Grande county, in the territory of Colorado, a good thirty-stainp qiiartz- 
mill, complète and suitable for working gold ores, with proper inaeliinery and 
steam-power for operating said miji and machinery for saving gold, togetlier 
with a suitable building to cover said mill and machinery, the whole to bo 
erected and completed at the cost and expense of the said party of the tiist 
part as early in the spring and suminer of the year A. D. 1876 as is practi- 
cable, or the weather will permit. 

"It is further agreed by and between the parties hereto that when said miil 
is completed and ready to operate, as hereinbefore mentioned, and in good 
running order, the said party of the flrst part shall hâve, and liereby has, the 
option to accept such propositions as the said parties of the second part may 
make, in full payaient for said mill and machinery; or, in case of refusai to 
accept such proposition or propositions on the part of the said party of the 
flrst part, then the said party of the fii'st part herebybinds himself to sellaiid 
deed to the said parties of the second part ail of said mill and premises for 
their own free use and beneflt, upon the followingterms, to-wit: the first cost 
of said mill to be twelve thousand dollars, ($12,000,) and such other cost as 
may arise in transporting said mill from Gilpin county to the above-named 
location in Rio Grande county, and also ail cost and expense in erecting the 
same, and piitting the same in running order, and completing the same, and 



638 VEDBBAIi BBPOBTBB. 

also the buUdlng Incloslng the satne. The tenns of payment to be as folio ws, 
to-wlt: The first twelvethousand dollars to be paid in quarterly payments at 
the end of eaoh quarter from the day the said party of the first part shall dé- 
cline the proposition or propositions made by the said parties of the second 
part; the remainderto be paid in quarterly payments in like manner, butdiir- 
ing thefoUowing year,— the said amounts to be put into notes in amounts cor- 
responding with the payments as above mentioned, and signed by the said 
parties of the second part, and drawing interest at the rate of eighteen per 
cent, per annum from date until paid, and secured by trust deed upon said 
mill and promises, and also by one-quarter of the paid-up stock of the San 
Juan Consolidated Mining Company, a conipany organized under the laws of 
the territory of Colorado and owning mining property in the said Summit 
mining district; said quarter of stock in said company amounting to five 
thousand dollars at par value; said stock to be held by the said party of the 
first part as additional security to said notes, and collatéral thereto. 

"It is further agreed that the said parties of the second part shall furnish, 
free of expense, to the said party of the first part, a good and suitable site 
upon which to locate and erect said raill, deeding the same to the said party 
of the first part at or before the commencement of erecting the same. The 
said party of the first part agrées to keep accurate account of ail cost and ex- 
pense of transporting and erecting said mill and building, together with aU 
cost and expense cf every nature, to put the same in good working condition, 
and exhibit the same, with ail proper vouchers attesting the same. 

"In case the said party of the flrst part shall elect to sell the said mill, as 
aforesaid, then said party shall deliver the same over to the said parties of the 
second part upon a f ull compliance on their part of ail the stipulations and 
obligations relating to them herein contained. 

" ïhe proposition referred to in the f oregoing, to be made by the parties of 
the second part, shall be made by them to the said party of the flrst part in 
writing, and at or within ten days from the time said mill shall be ready to 
run. In case of neglect or refusai to make such proposition, or in case of re- 
fusai on the part of said party of the flrst part to accept said proposition, then 
the said parties of the second part hereby bind themselves to take said mill 
and promises, and pay for the same upon the terms herein named, and to ex- 
écute said notes and trust deed, and deliver the same to the said party of the 
flrst part; and the said party of the flrst part shall thereupon deliver peace- 
able possession of said mill and premises to the said parties of the second part. 
In case said mill is not ready to operate by the flrst day of August, A. D. 1876, 
then the third quarterly payment aforesaid shall be postponed, and notbecome 
due nntil sixty days after said quarterly payment would hâve become due by 
the maturity of said note. 

"It is further agreed that the trust deed aforementioned shall provide that 
if default be made in any payment when due and payable, it shall render the 
whole amount of def erred payments due and payable, and notice shall be given 
in said trust deed of thirty days for any foreclosure. In case of neglect or 
failure of either party to comply with the stipulations and conditions herein 
mentioned, the other party shall not be bound by this agreement. In case 
of the death of either one of the parties of the second part a faithful compli- 
ance by the other shall be binding upon the said party of the flrst part. 

" Witness our hands and seals, at the city of Denver, Colorado territory, 
this third day of January, A. D. 1876. 

"Jeeome B. Chaffee. [Seal." 
"Thomas M. Bowen. fSeal.' 

"Chas. "W. Tankeeslet." [Seal.^ 

On the next day the stock named in said agreement, to-wit, $600,- 
000, — 1375,000 of which was, by the admissions in the pleadings, 
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the stock in controversy, — was tumed over to Chaffee, and the foUow- 
ing receipt theref or given : 

"EXHIBIT B. 
"(In duplicate.) 

"Received of Thomas M. Bowen and Charles W. Tankersley flve thoiisand 
shad'es, of one liundred dollars each, ($500.000,) of the stock of the 8an Juau 
Consolidated Mining Company, to be accepted as their proposition to me, as 
mentioned in an agreement dated January 3, A. D. 1876, between them and 
myself , or to be held by me as the collatéral security mentioned in said agree- 
ment for tlie paynients from said Bowen and Tankersley to myself, as I may 
elect to décide. J. 13. Chaffee. 

"Denver, January 4, 1876." 

It will be noticed that this contract was not raade between Chaffee 
and the company, but between him and Tankersley and Bowen. The 
latter were not authorized by the company to make any such contract; 
did not assume to act for the company in respect to it; and were per- 
sonally entitled to ail the benefit, and liable for ail the obligations, 
thereof. In short, it was a purely personal contract between them 
and him, Whether they should turn it over to the company, and if 
80, iipon what terms, were matters to be decided subsequently, and 
upon proper arrangements with the company, The fact that they 
were offieers of the company gave it no claim upon the contract. 

(5) Soon after making this contract Bowen and Tankersley retiirned 
to Del Norte and advised complainant — Binckley being away — of its 
terms. Daring the spring and summer of 1876, Chaffee proceeded 
with his contract, removed the mill to San Juan county, and erected 
it on ground belonging to the company. Obviously ail parties as- 
sumed that the mill was to become the property of the company, and 
that it was to provide for payment of the contract price. Yet Chaffee 
had not agreed to accept the company as purchaser, and Bowen and 
Tankersley had not turned the contract over to the company. They 
were waiting to make something out of the transaction for themselves 
personally. About the first of July, 1876, Chaffee came to Del Norte, 
the mill being nearly completed, to arrange for payment. The cost 
of removal and érection was found to be $20,000, which, with $12,- 
000, the first cost, made $32,000 due Chaffee. The situation was as 
follows: The company had entered into no contract and made no 
promises. Tankersley had contracted with Bowen, Binckley, and the 
•complainant to put upa 10-stamp mill, and received from them $500- 
000 in stock as payment in advance. He had put up no lO-stamp 
mill. The company was the beneficiary in this contract. Chaffee 
had contracted with Bowen and Tankersley to put up a 30-stamp mill, 
and convey the same to them for $32,000, seoured by their notes and 
deed of trust upon the mill and mill-site, and also by $600,000 in stock 
of the company. This stock he then held, it being the stock delivered 
to Tankersley under his contract. The mill had been put up on 
ground belonging to the company. After considérable negotiation it 
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was agreed between Chaffee, Bowen, and Tankersley that the mill 
should go to the oompany; that a deed of trust, on the entire prop- 
erty of the company should be executed to secure $32,000 of notes 
of the company payable to Chaffee; that Chaffee should take, in full 
payment of bis claim, $20,000 of thèse notes, and the $500,000 of 
stock then in his hands as collatéral; and that 1 12,000 of tlie notes 
should be given to Tankersley to be divided between him and Bowen 
in considération of their turning the benefit of their contract over to 
the company, and in payment for their services in the matter ; and 
that 10 of the stamps in the SO-stamp mill should be accepted by the 
company, the beneficiary, as a full discharge and satisfaction of the 
Tankersley contract. It is true, Tankersley dénies any knowledge of, 
or participation in, any such arrangement; but the testimony over- 
whelmingly proves that his déniai is not to be believed ; that the ar- 
rangement was made as above stated; and that he was a party to it; 
and, further, that he received and retained $6,000 of the notes, and 
afterwards surrendered them to the company and received new notes 
therefor, the latter being the notes which, with his stock, he sold to 
Bowen in 1879. In addition to the positive testimony of witnesses, 
référence may be made to the novation contract signed by Chaffee. 

"ExniBiT C. 

"Enow ail men by thèse présents, that, whereas, on tlie third day of Janu- 
ary, 1876, Jérôme B. Chaffee eutered into a contract with Thomas M. Bowen 
and Chas. W. Tankersley for the érection, in the Summit miniiig district, 
Eio Grande county, Colorado, of a thirty-stamp quartz-mill, complète, with 
machinery and steam-power for running the same; and, whereas, it has been 
agreed by and between said parties that said mill, machinery, and povver shall 
be transferred and eonveyed to the San Juan Consolidated Mining Company 
direct from said Chaffee upon thefollowing terms, to-wit: One-thirdof said 
mill, machinery, and steam-power being to satisfy and flll a certain contract 
existing, whereby said Chas. W. Tankersley agreed to erect on the property 
of said company a ten-stamp quartz-mill, for which said one-third of said 
thirty-stamp mill, machinery, and steam-power it is agreed that said Chaiîec 
shall receive in full payment therefor the $500,000 of fuli-paid non-assessable 
stock of the said San Juan Consolidated Mining Company, now in his hands, 
received by him from said Bowen and said Tankersley, under said eontract, 
dated January 3, A. D. 1876; and for this other two-thirds of said mill, ma- 
chinery, and steam-power, the board of trustées of said company has agreed to 
pay said Chaffee the sum of .$32,000, payable in installments, and representeiî 
by eight promissory notes, secured by deed of trust on the whole of said thirty- 
stamp mill, and the property of said company: now, therefore, in consider-, 
ation of the premises and such novation, and the sum of one dollar, paid by 
said parties each to the other, it is mutually understood and agreed tliat, by 
the agreements hereinbefore set forth, the said contract between the said 
Chaffee and the said Bowen and Tankersley, dated January 3, A. D. 1876, is 
fully complied with and satisfled, and eacli of the parties thereto are hereby 
fully released in the premises. , 

"In witness whereof, we hereto set our hands and seals this day of -, 

A.D. 1876. J.B. Chaffee. [Seal.] 

" — . ISeal.j 

•'___ .» iSeal-l 
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— And to the bill of sale signed by Bowen and Tankersley, and writ- 
ten on the back of the receipt given by Chaffee in January, of the 
stock as collatéral, wbich bill of sale reads as follows : 

"We hâve sold the whole of the stock mentioned in this receipt to Jérôme 
B. Chaffee in payment for the 30-starap mill. 

fSigned] "Thomas M. Bowen. 

"Augmt 16, 1876. Chas. W. Tankeksley." 

It is not, so far as the controversy between complainant and Bowen 
18 concerned, very material whether, as an independent fact, Tan- 
kersley was party to this arrangement or not. The significance of 
the testimony in respect thereto is this : The complète overthrow of 
Tankersley's testimony, coupled with the obvions fact that, though 
nominally a défendant, he is really the suggester and promoter of this 
suit, casts large discrédit on his entire testimony. In whatever of 
wrong was done to complainant and Binckley he was equally guilty 
■with Bowen, and his apparent disclosnres do not spring from any hon- 
est désire to make atonement therefor, but from unworthy motives as 
against Bowen. Under such circumstances a court may well be ex- 
cused for placing little reliance upon his testimony. 

(6) In pursuanee of this arrangement, on the sixth of July, 1876, 
a meeting of the directors of the company was held, the complainant 
being présent, and a resolution passed direeting the issue of $32,000 
in notes, and the exécution of a deed of trust upon the property of the 
company as security therefor. And on August 16th a meeting of the 
stookholders was also held, at which complainant was also présent, 
and at which three resolutions were passed, the complainant voting 
for ail of them; the first authorizing the notes and deed of trust as 
above, and the third reading as follows: 

"Resolved, third, that the thirty-stamp mill complète, including crusher, 
transferred to tliis company by Jérôme lî. Chaffee, includes the ten-stamp 
mill agreed to be erected by Charles W. Tankersley; and the said Tankersley 
is hereby fully receipted, and a full compliance with said contract on his part 
is hereby acknowledged; and that the $82,000 of notes executed anddeli\'ered 
to Jérôme B. Chaffee shall be deemed and held full payment for ttie other 
twenty stamps, povver, and machinery for running twenty stanips of saine in- 
cluded in said thirty-stamp mill, the purchase whereof is hereby expressly 
authorized, ratified, approved, and conflrmed." 

Thereafter the notes and deed of trust were executed; Chaffee re- 
ceived $20,000; Tankersley, $12,000; $6,000 of the latter Tankersley 
gave to Bowen, and with this and a note of his own of $4,600, the 
latter purebased the $500,000 of stock from Chaffee. The stock thus 
passed into Bowen's hands, and was afterwards sold by him. The 
complainant, having bought ont Binckley, now claims that of this 
stock $875,000 was theirs when pledged, in the first instance, to Chaf- 
fee; that no change in that respect was made with their knowledge 
or assent, and that Bowen, buying from Chaffee, simply bought from 
a pledgee with notice of the pledge; and the $32,000 of notes secured 
by this pledgee having been paid by the company, they are reinvested 
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with full title; and that he mnst respop.d to them for the value of tliis 
stock of theirs which he has converted. 

Obviouslythe pivotai question now is as to their knowledge of and 
assent to the arrangement above named, or at least so much thereof 
as surrendered their stock in considération of what was received by 
the eompany. And this question is very doubtful. I bave had little 
trouble in tracing the course of events up to this point, but upon this 
I am much at a loss to détermine the real truth. Both Binckley and 
the complainant testified that they knew uothing of any such arrange- 
ment; that they were informed of the contract of January 3d, and 
that the stock had been put up as collatéral; and ne ver knew of any 
change. Bowen, on the contrary, testifies that they were both informed 
of the change, and assented to it. He doea not elaim that they were 
told of the manner in which the stock and notes were divided be- 
tween Chaffee, Tankersley, and himself; that, he testifies, he consid- 
ered a private matter between the three, in which they had no intorest, 
but that they were fully informed that 10 stamps of the Chaffee miii 
were to betaken by the eompany as a full performance by Tankersley 
of his contract, and, of course, if his contract was performed, he was 
entitled to retain the stock. 

When there is such a direct contradiction in the testimony of the 
parties interested, we must look at their conduet and the surrounding 
circumstances to ascertain the truth. Thèse matters, I think, plainly 
tend to Bustain Bowen's testimony, and, while I may not notice ail, I 
will mention some that hâve foroibly impressed me. kaifirst, it must 
be borne in mind that the arrangement was in f act made as stated ; 
the third resolution passed at the stockholders' meeting, and for which 
complainant voted. They had agreed to give and had given this stock 
to Tankersley upon his agreement to put up a 10-stamp mill. Of 
course, when he performed this contract, even if the stock was put in 
his hands simply in trust, as complainant and Binckley claim, the 
stock became his absolutely. Their title to the stock, their right to 
its return, their interest in it, was then wholly gone. And in this 
condition complainant votes for a resolution which, after referring to 
the 10-stamp mill contract, reads that "Tankersley is hereby fully re- 
ceipted and a full compliance with said contract on his part is hereby 
acknowledged." How any person of ordinary intelligence could hâve 
assented to such a resolution, and still supposed that that contract 
was to be considered as unperformed and set oue side, and the origi- 
nal owners of the stock reinvested with title thereto, is difficult of com- 
préhension. Grant that it might hâve been fuller and more spécifie, 
might hâve stated that the original donors of the stock surrendered 
the same and ail their claims thereto to Tankersley, — and still the 
import would bave been the same, and the meaning but little more ob- 
vious. Full compliance with the contract is, in terms, admitted. 
Full compliance divested them of ail claims to the stock; and yet now 
they say that they supposed ail the time that the stock was theirs. 
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A gain, they Tinew tliat Tankersley must hâve been to some expense 
by reason of hia trip to Chicago. Whether they knew ail the expense 
to which lie had gone, is uncertain. But they nowJiere prétend to 
hâve reimbursed or offered to reimburse him thèse expenses. Can it 
be that they supposed Tankersley was so generous as to donate thèse 
expenses? It is true that in January, 1877, a year after the Chicago 
trip, the company allowed Tankersley a few hundred dollars for mouey 
advanced by him, above the $6,000 in notes heretofore referred to, 
and it is possible that this allowance was for thèse expenses, but the 
testimony fails to show that it was. Again, if this stock was still 
theirs, why should they, owning less than half the stock in the com- 
pany, advance three-fourths of the pledge. And when, as they soon 
did, they parted with substantially ail the rest of the stock owned by 
them, why did not they insist that Tankersley, who had put up noth- 
ing in this pledge, should put up $125,000, and thus release to them 
for disposai a like amount ? Still again, a very natural inquiry which 
suggests itself, and it would seem must hâve occurredtocomplainant, 
is, of what spécial advantage was the stock as collatéral when a deed 
of trust on the entire property was held? The latter took ail, while 
the former only covered a part. I do not mean that the stock did 
not hâve some spécial value in view of the ease with which it could 
be disposed of and its proceeds applied on the debt, but that was a 
value more easily appreciated by a shrewd and spéculative business 
man than by one uneducated and ignorant ; and an effort is made to 
picture the complainant and Çinckley as of the latter class. 

But further, and very strongly, the subséquent conduct of the com- 
plainant and Binckley indicates, to my mind, that they understood 
that they had given up this stock. Within a few months both left 
the San Juan country, having disposed of substantially ail the other 
stock owned by them in the county; and from that time on until 
about the commencement of this suit, in 1883, they acted as though 
they had no interest in the company. They moved from place to 
place, never apparently concerning themselves with any of the aiïairs 
of the company, having no correspondence with its officers, and acting 
towards it as any stranger might be expected to act. Statements of 
complainant are testified to — some of which he dénies, and some he at- 
tempts to explain — which emphasize bis belief that he had no remain- 
ing interest in the company. When this conduct is placed along with 
the fact that in the fall of 1879 a rich deposit was discovered, and that 
in 1880 and 1881 over $300,000 was taken from the mine, — a fact not 
concealed, but notorious, — one is forced to the belief that they sup- 
posed they had no further interest in the mine, and that want of inter- 
est must hâve resulted from their having given up the stock in contro- 
versy, as défendant Bowen testifies, or from a belief that the pledgee 
had disposed of it to pay his claim. If the latter was the truth, it seems 
to me that, beyond question, inquiry would bave been made. No man, 
especially no poor man, as each of the parties was, will remain sileiit 
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■when a.possîbîlity of wealth belonging to himis suggested. In shoii, 
for I do not care to protract tliis opinion, I cannot reconeile voting for 
this résolution, and the subséquent indifférence of the parties to the 
prospects and affairs of the company, with their présent elaim that 
thej never knew nor assented to the giving up of this stock. It is 
not in accord with my convictions as to the probable conduct of ordi- 
nary men ; and hère I refer to what I said in the opening of this opin- 
ion, that, there being no confidential relation between Bowen and the 
complainant or Binckley, it devolves upon the complainant to prove 
that Bowen's conduct was wrongful, and not upon Bowen to prove 
that it was rightful. Doubtsin the matter are to beresolved against 
the complainant. One thing more I should mention; I haA'e spoken 
of complainant and Binckley as though they occupied the same posi- 
tion as developed in the testimony. This is not strictly true. Com- 
plainant was présent at the directors' and stockholders' meeting; 
Binckley was not. The former's relations to the actual management 
oï the affairs of the company seems to hâve been more intimate than 
the latter's. And still, if I may so define it, it seems to me that 
Bowen and Tankersley occupied one relation to the company and thèse 
transactions, while complainant and Binckley occupied another and 
partially antagonistic ; and, further, that the relations between the 
two latter seem to hâve been such that it is only fair to présume that 
what one knew and assented to the other did also. Hence I hâve not 
distinguished between them, but hâve spoken of them as agreeing in 
knowledge and action, I do not know that I can add anythingmore 
to express my conclusions, or the reasons therefor, unless I were to go 
into the mère détails of the testimony, and that would be a protracted 
and useless labor. My conclusion therefore is that the wrong charged 
upon the défendant Bowen is not proved. Of course, in the %'iew I 
hâve taken, the matter of amendment to the answer is immaterial. 
A decree wili be entered dismissing the bill. 



Claybbook and others v. City of Owensboeo and others. 

{Circuit Court, D. Kenlucky. March 8, 1884.) 

CoNSTITUTrONAL LaW — ACT DlSCRIMlNATINS BBTWEBH WHITE AND BlACK m 

Distribution op Schooj.-Fund Void. 
Former opnion, 16 Fkd. Rep, 297, adhered to. 

8AME — M.ANDATOKY INJONCTION. 

The United States circuit court for the district of Kentucliy has no'power to 
issue a mandator3^ injunction requiring a distributiou of the money raised froni 
taxation for puLiIic schools, under the acts of the Kentucky legl-slature passed 
in 1881, as there is no authority in said act for such distribution, and coinplain- 
ants hâve no contract which Uie court can enforce by affirmative relief. 

In Equity. 
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Baghy d Marshall, îov Gomplahmnls. 

Sweeney, Owen é Ellis, for défendants. 

Base, J. This case is before me on the merits, and after a care- 
ful considération of the arguments presented by the learned connsel 
representing the défendants, I see no reason to change the views 
expressed in the opinion filed when the temporai'y injunction was 
granted, The schools organized and sustained in Owensboro, under 
the act of 1871 and its amendments, are in fact and in law part of 
the common-school System of this state. They may be called "pub- 
lic Bchools," but this makes no différence. Thèse schools are com- 
mon alike to ail white children of school âge, and are sustained by 
taxation. Taxation to sustain schools is permitted because the édu- 
cation of the children of a state is a recognized governmental purpose. 
If the state can constitutionally exclude colored children from ail bene- 
fits arising from this tax, levied as it is for a governmental purpose, 
because white people pay the tax, there is no good reason why the 
state may not limit and distribute the benefit of government in every 
respect according to race or color, and in proportion to the taxes paid 
by each race or color. This discrimination in the benefit of the taxes 
raised under the act of 1871 is, I think, denying colored children of 
Owensboro the equal protection of the law, and within the inhibition 
of the fourteenth amendment to the fédéral constitution. 

The afSdavits which were before me when the temporary injunction 
"was granted, proved that there were about 500 colored children of the 
Bchool âge, and about 800 white children of that âge, in the city of 
Owensboro; but the dépositions now in the record show that this was 
a mistake. The évidence now in would indicate there was in 1882 
one colored child of the school âge in said city to three white chil- 
dren of that âge; hence, if the funds arising from taxes, raised under 
both the act of 1871 and the act of 1881, were distributed between the 
colored and white children of the school âge, it would be about one 
dollar to the colored schools to every three dollars to the white schools. 
If this court had the power to issue a mandatory injunction requiring 
a distribution of the money raised from this tax, it should take into 
considération the sums received by the colored schools under the act 
of 1881. But after a careful considération of the question I cannot 
satisfy myself that the court bas authority in this action to order the 
payment of any part of the money raised by and under the act of 
1871 to complainants, or to the trustées of the colored schools of 
Owensboro. The difficulty in the way of granting sueh affirmative 
relief is that there is no législative enactment authorizing such a use 
of any part of the money raised under this act, neither hâve the com- 
plainants, or those they represent, any contract right which this court 
can enforce in this action by affirmative relief. 

It may be that the entire act of 1871, and amendments, is uncon- 
Btitutional, — a question not now deeided. But if it be assumed that 
the state can constitutionally levy the same rate of tax upon colored 
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and white people by separate and distinct acts, as haa been done 
under the acts of 1871 and 1881, and that th& only objection to the 
act of 1871 is that the benefits arising from the taxes raised are 
confined to the white race, and that the other parts of this act re- 
main in full force, how is this court to administer this fund with- 
out législative authority, or contract right? It is, however, the right, 
as well as the duty, of this court to déclare a législative euactment 
unconstitntional if it be unconstitutional, and, in a proper case, en- 
join persons from acting under the authority of such an act, 

The bill prays that on final hearing the défendants be adjudged 
and decreed to distribute the taxes, arising from this levy for school 
purposes, under the act of 1871, in accordance with law and equity, 
and for ail proper relief in the mean time; and for a restrainiug order, 
preventing the payment out of any money raised under this law for 
school purposes. The temporary injunction restrained the eity of 
Owensboro from paying out a certain proportion (5-13th) of the money 
raised for school purposes under this law, upon the idea that this 
would fully proteet any right complainants might sustain upon final 
hearing ; and I understand from the manner which the case bas been 
prepared and argued by counsel representing complainants that if 
complainants cannot get from this court an affirmative order di«tribut- 
ing to the colored schools of Owensboro a part of this fund, they do not 
désire an injunction prohibiting the payment of ail of the money raised 
under thé act of 1871, but only such a proportion as would covet the 
proportion which the colored school would receive were there a divis- 
ion according to the number of children of school âge. If I am cor- 
rect in this, complainants may hâve a decree enjoining and restrain- 
iug the proper parties from applying to the use of the schools organ- 
ized for and at which white children only are allowed to attend one- 
fourth of the money heretofore, or which may be hereafter, collected 
under the authority of the act of 1871 and its amendments. This 
decree will not apply to money raised and paid out prier to the tem- 
porary injunction, and will leave undisturbed the other three-fourths 
of the money raised under said act. If, however, counsel for com- 
plainants think they are entitled and désire an injunction restraining 
the collection or payment of any taxes under this act of 1871, they 
must give notice to the opposite counsel, and I will hear an argument 
upon this question either by brief or orally, op both, as either counsel 
may wish. 

See U. a. V. Buntîn, 10 Fed. Eep. 730 and note, 737.— [Ed. 
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MuEPHT V. Western & A. E. E. and others. 
{Circuit Court, B. D. Tennessee, 8. 1). April Term, 1885.) 

1. Oabbiebs op Passbngers— Sbpaeation op Passengees on Account op Coloe. 

A railroad Company may set apart certain cars to be occupied by white peo- 
ple, and certain cars to be occupied by colored peopie; but if it ciiargea the 
same fare to each race it must furnish substantially like and equal iiccommo- 
dations. 

2. Samk — DuTT TO Protect Passengees fuom Iksult and Injuuy. 

It is the duty of a raiiroad company to protect its passengei's from insuH and 
injury so far as it can, and if the conductor and bralteman on a train conspire 
with passengers thereon to remove another passenger who has a right to be on 
8uch train, or see such passengers eject their fellow-passenger, and raake no 
effort to prevent it, or maice no attempt to repair the miscliief by restoring him 
to his seat, the company will be liablo. 

5. Same — Dutt op Passbngbb. 

While a raiiroad company is lield to a rigid aecountabîlity as to its duties to 
its passengers, a passenger is requlred to demean iiimself in such a way as not 
to be offensive, vulgar, obscène, or coarsely disagreeable to his fellow- passengers, 
or expose them to suffering or danger ; and if lie fail in thèse respects he may 
be removed by the train-men from the train: and in such removal they may 
use as much, and no more, force as is necessary to liis removal. 
4. Same — Liab^lity of Passengee for Tobt. 

A passenger who enters a car and forcibly ejects a fellow-passenger there- 
from is liable therefor. 

6. Same— Mbasurb op Damages for Ejection from Teain. 

If a colored man enters a car set apart for white peopie with knowledge of 
that fact, so that he may be removed from the car and train for the purpose of 
bringing suit for damages against the railway company for such removal, the 
jury may consider that fact in mitigation of damages, aud should not allow 
libéral and exaggerated compensation for liis mental sufferings ; but if no such 
intention appears, he may be allowed full and libéral compensation for his suf- 
ferings and other injuries^ and such aum as punitive damages as the jury may 
think right in preventing the récurrence of the like mischief. 

Charge to Jury. 

W. J. Clift and Wheeler â Marshall, for plaintiff. 

Clift, Bâtes â Gooke, for défendants. 

Kby, J., {orally.) In order to be prepared to décide légal contro- 
versies justly, the jndge and the members of the jury should be care- 
fal to avoid the influence of partiality or préjudice. We belong to 
the white race, while the plaintifï is a colored man. During the en- 
tire period of our recollection there hâve been bitter controversies 
and conflicts over the condition and circumstances, and rights of the 
colored race in this country. From thèse much bad blood, iiostile 
feeling, and préjudice hâve resulted. Indeed, race préjudice, in ail 
âges, and in ail parts of the earth, has been the fruitful source of 
animosity and war. On^the other hand, the principal défendant is 
a raiiroad, and in this state, as well as in a great part of our coun- 
try, railroads hâve been the subjects of much denunciation and abuse, 
and of popular hatred. It is your duty to steer clear of ail thèse in- 
fluences npon one side as well as the other, and I believe you will do 
80. The ancients of ten painted Justice as blindfolded, so that parties 
could not be seen, and holding the scales with even hand. So we 
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should be carefal not to know the parties to this suit, anrl to try the 
«ause as the law and testimony demand. 

Eailroads bave beeome the great instramentalities by wbich the 
transportation of freights and passengers is conducted. The immen- 
sity of their business and extent of their powers make tbem tbr ^nx- 
ious objects of légal authority and régulation. They are, in n arge 
sensé, public institutions subject to public control. This régulation 
and control must be reasonable. The nature and vastness of their 
business require great skill, judgment, discrétion, and capital, and 
they must be allowed to use and exercise the means and powers nec- 
essary to the conduct of their business. 

The plaintiff in this casesays that he purchased a first-elass ticket 
for his passage over the Western & Atlantic railroad from Dalton, 
Georgia, to Chattanooga, Tennessee ; that he took his seat in the rear 
car of the train without objection ; that after the train started the 
conductor came to him and told him that people of plaintiff's color 
were not permitted to ride in that car, and that he must go forward 
into another car; that he oiïered the conductor his ticket, but the con- 
ductor declined to take it, and plaintiff ref used to go into the forward 
car; that the conductor afterwards sent the porter of the train, who 
was a oolored man, for his ticiiet, and he gave it to him. Not far 
from the same time, he says, a brakeman came to him and told him 
that colored people wei'e not permitted to ride in that car, and asked 
him to go forward, but he refused, and the brakeman took plaintiff's 
baggage, without permission, into the forward car; that on the depart- 
ure of the train from a station between Dalton and Chattanooga two 
passengers, who took the train at that station, came to his seat and 
seized him roughly and told him he must go into the other car, and 
dragged him from his seat, to which he clung as long as he couid, and 
that, in doing so, his hand was bruised or lacerated so that it bled 
and pained him for some time after, and his baok was wrenched so 
that he could do nothing for some days. Thèse men hurried him forci- 
bly out of the car into the forward car. That the officers and employés 
of the train did not interfère, though some of them saw the transac- 
tion, to prevent its occurrence. Thèse passengers left the train at 
the next station, and one of them, and the conductor and a brakeman 
of the train, are sued along with the railroad. 

The défendants do not controvert or deny that the material state- 
ments of plaintiff are true. Défendants' witnesses say that the rear 
car of the train was reserved as a car for ladies and thpse who escorted 
them. Therewere no ladies in the car; the car had few passengers, 
and none of them accompanied ladies. No ladies entered the car 
until the train reached the station upon leaving which he was ejected 
from the car. The train-men saw the.plaintiff ejected from the car; 
did not interfère ; did not say anything about it then or afterwards to 
plaintiff, or those who did eject him. The train-men say they did not 
conspire with those who removed plaintiff, or hâve any imowledge or 
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understanding that plaîntiff was to be driven from tlie car. Aecord- 
ing to the testimony of défendants the yoting man who sold newspa- 
pers, fruits, etc., on the train, styled by tbe witnesses "TheButcher," 
and wiio was not in the employ of the railroad, bat in that of the 
Southern News Company, was the active party in fomenting the trouble 
upon this occasion. He is examined as a witness for the défendants, 
and shows évident pride in the part he performed. According tohis 
account he discovered that the train-men were not suf&ciently resolute 
in turning the plaintiff eut of the car. He appealed to the passengers 
to aid him in doing so. They told him that they had no objection to 
plaintifif's retaining his seat, as he had as much right to his seat as 
they had to theirs. When the train arrived at Kinggold, Georgia, two 
gentlemen took passage on the train, accompanied by ladies. This 
witness told them that they had better not enter the ladies' car, as 
there was a negro in it, whereupon thèse two passengers joined the 
news butcher in the expulsion of the plaintiff. 

My observation bas convinced me that those wbo are most sensi- 
tive as to contact with colored people, and whose nerves are most 
shocked by their présence, hâve little to be proud of in the way of 
birth, lineage, or achievement. I cannot tell how thèse things are as 
to this witness. There is no controversy as to the facts in this case. 
I am of the opinion that a railroad company may set apart a partic- 
ular car for the use of ladies, and those accompanying them, and ex- 
clnde ail other passengers from it. But the plaintiff was not ejected 
from this car because he was accompanied by no lady, but because 
he is a man of color. Had he been accompanying a lady, the re- 
suit, as to him, would hâve been the same, and she would hâve been 
required to go with him. Colored people, whether maie or female, 
were not allowed to ride in the ladies' car. Again, I believe that 
where the races are numerous, a railroad may set apart certain cars 
to be occupied by white people, and certain other cars to be oceupied 
by colored people, so as to avoid com plaint and fi-iction; but if the 
railroads charge the same fare to each race, it must furnish, substan 
tially, like and equal accommodations. The money of one bas tho 
same value as that of the other, and should purchase equal accom- 
modations. There is no equality of right, when the money of the 
white man purchases luxurious accommodations amid élégant Com- 
pany, and the same amount of money purchases for the black man 
inferior quarters in a smoking car. The law does not tolerate such 
discrimination on the part of a railroad company. The carrier may 
furnish second or third class accommodations when he charges fare 
accordingly. Then the passenger may choose whether he will pur- 
chase a first, second, or third class ticket, and cannot complain when 
he reçoives that which he purchased. But if the carrier sells none 
but first-class tickets, he must give none but first-class accommoda- 
tions, unless there arise emergencies when it is impossible or unreas- 
onable for him to do so. 
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A train with but two cars in which passengers could go, as in this 
case, and in ■which the ladies and their friends had one exclusively, 
the other car beingused for smoking and for gentlemen without lady 
friends, does not give like accommodations to ail. The passenger 
from the rear car may go into the forward car and smoke, but the 
passenger in the forward car cannot go into the rear car for any pur- 
pose. He cannot go into it to smoke or to escape the smoke, how- 
ever offensive to him. Nor can a colored man and woman of genteel 
appearance, good repute, and good behavior, who hâve paid for first- 
class passage, be sent to the smoking car simply because they are 
black. As well might ail red-headed men be excluded from the ladies' 
car because their heads are red. A railroad company may make ail 
needful rules and régulations in the conduct of its affairs, but such 
rules must be reasonable and impartial, — fair to ail. If it separate 
passengers upon the color line, it must treat each alike from the in- 
trusion of the cther. If it give white people one end of a car and col- 
ored people the other end, and exciude colored people from the white 
end, it must also exciude white people from the colored end. A pas- 
senger has no right to sélect the car upon which he will travel with- 
out direction or interférence on the part of the carrier. When he 
proposes to take the train the train-men may designate the car which 
he may enter, and he has no right to complain if such car is as com- 
fortable and convenient in its equipment as the others of like charac- 
ter. But if the train-men leave the cars in an accessible shape, and 
the passenger enters without opposition or objection and sélects an 
nnoccupied seat, and places himself in it after having purchased the 
ticket or paid the fare required for a seat in such car, that seat, or so 
much of it as is necessary for him to occupy, becomes his for the trip, 
unless he be promptiy notified to the contrary, especially as against 
another passenger who afterwards cornes upon the train. 

The défendant, who was a passenger, and as such entered the car 
and forcibly removed the plaintiff from his seat and ejected him from 
the car, had no right to do so, and is liable for the injury. More- 
over, it is the duty of the railroad company to protect its passengers 
from insuit and injury as far as it can. If a mob, or some other power 
or force the agents of the road cannot overcome or oppose or resist 
with success, or any reasonable prospect of it, injures the passenger, 
the road is not liable; but if he be injured by somethiug which the 
exercise of diligence, activity, and courage would bave prevented, and 
the officers of the train fail to make an effort to prevent the mis- 
chief, the road is liable. If the conductor and brakeman conspired 
with the passengers to remove the plaintiff, the railroad company is 
liable ; or, if thèse agents of the road saw what thèse passengers were 
doing to their fellow-passenger, and made no effort to prevent the 
mischief, gave it no discountenance, or made no attempt to repair 
the mischief by restoring the plaintiff to the seat from which he was 
removed, the railroad company is liable. The conductor and one of 
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thé brakemen are sued along with one of the passengers who removed 
plaintiff, and witii the railroad eompany. If thèse two persons con- 
spired and confederated with said passengers to eject the plaintiff 
from his seat and from the car, or gave them aid and encouragement 
in so doing, or were présent to aid and encourage, they would be per- 
sonally liable. But if they did net so conspire or aid, nor were prés- 
ent to aid, but merely failed to prevent the act, they are not person- 
ally liable, as there was no légal personal obligation resting upon 
them to interfère; but if they failed to do their duty as agents of the 
railroad eompany, by reason of which plaintiff was injured, the eom- 
pany would be liable. 

If you find against the défendants, or any of them, you may give 
such an amount as damages as, in your judgment, will compensate 
the plaintiff for his physical and mental suffering, and for his loss 
of time and neeessary expenses, as a compensation for his injury; 
and then, if you think the eircumstances justify it, you, may allow such 
an additional sum as you think proper as exemplary damages. It is 
proper for me to say, however, that while a railroad is held to a rigid 
aecountability as to its duties towards its passenger, there rest upon 
the passenger certain duties. It is required of him not to be offensive, 
vulgar, obscène, or coarsely disagreeable to his fellow-passengers. It 
is expected of him that he demean himself in such way as not to out- 
rage the feelings of his fellow-passengers, or expose them to suffering 
or danger. If he fail in thèse, and other respects I need not mention, 
the train-men may remove him from it, and use as much, and no 
more, force as is neeessary to his removal. Now, should you con- 
clude that the plaintiff is entitled to damages against any of the de- 
fendants, and you should believe from the proof that the plaintiff 
placed himself in the car and pursued the course he did so that he 
might be removed from the car and train, for the purpose of bring- 
ing a suit, — if he sought and desired what followed, — he is not en- 
titled to exemplary damages; nor would a jury be justified in allow- 
ing him libéral or exaggerated compensation for his mental and phja- 
ical eufferings. If he sought and desired that which befell him, that 
fact goes in mitigation of his damages. If there is no évidence whicb 
convinces you that such was his purpose, you should give him full 
and libéral compensation for his sufferings and other injuries, and 
may allow such sum as punitive damages as you may think right in 
preventing the récurrence of a like mischief. 

The jury rendered a verdict against the passenger défendant and 
the railroad eompany for $217, and in favor of the conductor and the 
brakeman. 

See Logwood v. MempMs & C, R. Co., ante, 318, andTAe Sue, 22 Fed. Eep. 
843.— [Ed. 

v.23F,no.l3— 41 
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IjEhman V. EosENGAETEN and another. 

(Circuit Court, E. D. Michic/an. January 26, 1885.) 

1. Rbflbvin — Plba of Possession cnder Assionment undbb State Law. 

It is not a good plea to an action of replevin in tlie fédéral court that the de- 
fendant holds possession of the property as assignée under a state law regulat- 
■ ing gênerai assignments for the benetit of creditors, and proceedings thereun- 
der, aiid providiag that under certain circurastances the courts of the atate 
may enforce the trust, appoint a receiver, etc., and giving to such courts su- 
pervisory powers of ail mattors and disputes arising under such assignments, 
etc. 

2. Samb— Possession of Assignée not Possession of Court. 

The possession of such assignée is not the possession of the court.' 

On demurrer to a plea in abatement. 

The action was replevin. Défendant Eosengarten pleaded that hia 
co-defendant, Bohlesinger, had made to him a gênerai assignment for 
the benefit of creditors, under the provisions of the state act for the 
régulation of such assignments; that both he and Schlesinger had 
complied with ail the provisions of the act with respect to the ac- 
knowledgment and filing of the assignment, the filing of the bond and 
inventory, etc.; and that from thedelivery of said assignment "con- 
tinuously to the time of the service of the writ of replevin in this cause, 
and at the time of said service, the said défendant was in possession 
of the property mentioned in said writ of replevin and déclaration 
by virtue of the trust created by said assignment, and by virtue of 
the provision of said acts;" and he therefore averred that at the time 
of the service of said writ the property mentioned therein was in the 
custody and under the control of the circuit court for the county of 
Wayne, etc. Plaintifif demurred to this plea, and défendant joined 
in demurrer, 

C. E. Warner, for plaintiff. 

John D. Conely, for défendants. 

Beown, J. The issue tendered by the pleadings in this case raises 
the question whether a gênerai assignée for the benefit of creditors, 
under the assignment law of this state, holds possession of the as- 
signed property as an oflicer of the circuit court of the proper county, 
or simply as a trustée for the benefit of those interested in the prop- 
erty; in other words, whether the property while in his possession 
is in the custody of the law, within the purview of the cases which 
hold that property in the possession of an officer of one court cannot 
be replevied or seized by the ofQcer of another court. Covell v. Hey- 
man, 111 U. S. 176; S. C. 4 Sup. Ct. Eep. 355; Freeman v. Howe, 24 
How.450; Krippendorfv. Hyde, 110 JJ.S.^IQ; S. C. 4 Sup. Ct. Eep. 
27. Doubtléss the principle of thèse cases also exteuds to an as- 
signée in bankruptcy who takes his title directly from the court, and 
whose possession bas always been treated as the custody of the law. 
Ira re Vogel, 7 Blatchf. 18 ; In re Barrow, 1 N. B. E. 481. 
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To my mind it is eqnally clear that a state législature may enact 
an insolvent law of the same gênerai nature as the fédéral bankrupt 
laws, which would vest in the trustée a possession of the insoivent's 
property unassailable by the process of any other court, and thus ac- 
compliah ail which is cîaimed by the défendant in this case. Keys 
Manvf'g Co. v. Kimpel, 22 Fed. Eep. 466. Whether the gênerai 
assignaient law of this state is se far an insolvent law as to effectuate 
this exemption dépends upon the extent to which the assignée acts 
under tbe direct authority of the court. A careful examination of its 
provisions, it seems to me, relieves the question of ail reasonable 
doubt. Section 1 déclares that ail common-law assignments for the 
benefit of creditors shall be void, unless the same shall be without 
préférences, of ail the property of the assignor, and unless the assign- 
ment, or a duplicate thereof, an inventory of the property, a list of 
the creditors, and a bond by the assignée shall be filed in the ofSce 
of the clerk of the circuit court of the county where the assignor ré- 
sides. The second section requires the assignment to be acknowl- 
edged, and gives spécifie directions respecting the inventory, the list 
of the creditors, and the bond. The third déclares that every such 
assignment shall confer upon such assignée the right to recover ail 
property, etc., which might bereached orrecovered by any of the cred- 
itors. Section 4 provides for notices to creditors, and for filing proofs 
of claims "in said clerk's ofSce." Section 5 requires the assignée to 
file a report "in said clerk's office" within three months after receiving 
such trust, etc. Section 6 enacts that in case of fraud in the assign- 
ment, or in the exécution of the trust, or of the failure or neglect of the 
assignée in his duties, any person interested therein may file his bill 
in the circuit court in chanceryof the proper county, for the enforce- 
ment of said trust, which court may appoint a receiver, with power 
to examine parties or witnesses. Additional sections were added in 
1881, providing for the contest of claims in the proper circuit court, 
and also prescribing (section 10) that no allowance shall be made to 
any assignée for his compensation, etc., except upon notice to credit- 
ors that he intends to make application for such allowance. The 
final section (11) confers upon the circuit court in chancery of the 
proper county supervisory powers of ail matters and disputes arising 
under the assignment, and authority to make ail proper orders for 
the management and disposition of the assigned property, the distri- 
bution of the assets and avaiis, and the recovery of ail property 
claimed by third persons, etc. 

It is insisted by the défendant hère that his possession under this 
act is analogous to that of an assignée in bankruptcy, and that he is 
therefore entitled to the same protection. A moment's considération, 
however, will show that an assignée under this law, and an assignée 
in bankruptcy, stand in very différent relations to their respective 
courts. Before an assignée in bankruptcy eould take possession of 
the assigned property, there must hâve been a pétition filed i» the 
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district court, an adjudication of bankruptcy, a référence to the reg- 
ister, who held in fact an auxiliary court, proof of claims before bim, 
a meeting of creditors called by and presided over by him, a choice 
by a majority of their votes, and an assignment by the register to 
such assignée. His only title to the assigned property was thus taken 
from the court itself by opération of law, and not by act of the par- 
ties. From this moment until his final discharge he was under the 
constant supervision of the court. He was obliged to keep regular ac- 
counts of ail moneys received and expended, and to report to the court 
at least once in three months. He was bound to deposit his moneys 
in a bank designated by the court, and the moneys so deposited could 
only be drawn upon bis checks, countersigned by the judge or regis- 
ter. He could not submitcontroversies to arbitration, or settle such 
controversies by agreement, except under the direction of the court. 
No sale of property could be made except at public auction, and no 
dividend paid except by instruction of the court, which was also vested 
with the ordinary powers of a court of chancery in respect to the su- 
pervision of the proceedings and removal of the assignée. 

Upon the other hand, an assignée, under the law of this state, may 
collect the assets and distribu te the proceeds of the entire estate, 
without once applying to the court, except, perhaps, to fix his com- 
pensation in case of dispute as to the amount which should be al- 
lowed him. It is true that he is bound to file a copy of the assign- 
ment, his inventory, a list of creditors, and his bond in the office of 
the clerk of the circuit court; but that was designed merely as a con- 
venient place of deposit in case any person interested in the estate 
should wish to examine them. Proofs of claims were also required 
to be filed in the same office. It is also true that jurisdiction was 
vested in the circuit court in chancery in certain contingencies to en- 
force the trust, to authorize the recovery of ail property claimed by 
third persons, and to require new bonds or sureties, but there can be 
no doubt that most, if not ail, of thèse powers existed without the 
statute, and that, if useful for any purpose, this section was inserted 
out of abundant caution, or was intended to designate the précise 
bounds of the jurisdiction of such court in this connection. 

In 2 Story, Eq. § 1037, it is said that "the trusts arising under gên- 
erai assignments for the benefit of creditors, are, in a peculiar sensé, 
the objects of equity jurisdiction. For, although at law there may, 
under some circumstances, be a remedy for the creditors to enforce 
the trusts, that remedy must be very inadéquate as a measure of full 
relief. On the other hand, courts of equity, by their power of enforc- 
ing a discovery and account from the trustées, and of making ail the 
creditors, as well as the debtor, parties to the suit, can administer en- 
tire justice, and distribute the whole funds in their proper order among 
ail the claimants, upon the application of any of them, either on his 
own behalf or on behalf of himself and ail the other creditors." See, 
also, Ledyard's Appeal, 51 Mich. 623; S. G. 17 N, W. Eep. 208. 
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Certaînly this section, conferring thèse powers upon the state court, 
■would not oust the jurisdiction of this court to entertain a proper bill 
for the same purpose, although it will be conceded that if a receiver 
•were appointed by either court, his possession of the assigned property 
would be exclusive. Chewett v. Moran, 17 Fed. Ekp. 820, and cases 
cited. But it would be a strange doctrine to hold that an assignée 
chosen by an insolvent debtor could be thrust upon and made an of- 
ficer of a court of justice without its authority or récognition. The 
position hère taken is f ully sustained by the following cases : Shelhy 
V. Bacon, 10 How. 56 ; Grisioold v. Central Vermont R. Go, 9 Fed Ekp. 
797; Adler v. Ecker, 2 Fed. Eep. 126 ; Lapp v. Van Norman, 19 Fed. 
Eep. 406 ; Mississippi Mills Go. v. Eanlett, 19 Fed. Eep. 191. 

The demurrer to tiie plea in abatement is therefore sustained. 



GoLDSMiTH V. GiijLiland and others. 

{(Jvreuit Court, D. Oregon. May 20, 1885.) 

1. Bond of a Guardian-. 

Under section 10 of the aot of December 16, 1853, (Lawa, Or. 739,) the secur- 
ity required of a guardian, licensed to sell Ihe real property of his ward, is & 
writing obligatory or " bond " in a definite sum, and upon the conditions 
therein speciiied, and not amere "underlaking;" andsuch bondmust begiven 
in suoh sum as the county judgemay direct, and with suchsureties as he may 
approve. 

2. Samb— Who may Question Saliî on Account of. 

No one can question the validity of a guardian's sale for want of sufficient 
seourity given by him, except iho ward or someoneclaiiuing under him. 

Suit to Détermine Adverse CJaim to Eeal Property. 

George H. Williams, for plaintifif. 

James F. Watson, for défendants. 

Deady, J. This suit is brought by the plaintiff, a citizen of New 
York, to hâve his title to an undivided iive-eighths of the Danforth 
Balch donation quieted, as against the claim of the défendants, citi- 
zens of Oregon, of an estate or interest therein adverse to him. 

In his amended bill thé plaintiff deraigns his title to the premises 
from the donee of the United States, Mary Jane Balch, the wife of 
Danforth Balch, and in so doing shows that on May 4, 1868, the eight 
minor children of said Danforth and Mary Jane Balch were the own- 
ers of the premises, as tenants in eommon, subject to a life estate 
therein, for the life of their mother, when one C. S. Silver was ap- 
pointed by the county court of Multnomah county, their guardian; 
that on July 12, 1870, said Silver obtained an order from said court 
to sell the interests of four of said children in the premises, which he 
did on September 24, 1870, and conveyed the same to the purchaser 
under whom the plaintiff claims. 
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The défendants demnr to tlie amended biïï, for lliat tlie "coraplain- 
ant hath not by his own showing made ont a case which establishes 
his right, title, or interest;" and on the argument thereof made the 
point that the guardian's sale was invalid, and no title or interest 
passed to the purehaser thereat, beeause it does not appear that the 
guardian, before making such sale, gave a bond as required by statute. 

By section 10 of the act of December 16, 1853, (Laws Or. 739,) 
it is provided that a guardian, before selling the real property of his 
ward, shall "give bond to the countyjudge * * * -with sufficient 
surety or sureties, with condition to sell the same in the manner pre- 
scribed for sales of real estate by executors or administrators, and to 
account for and dispose of the proceeds of the sale in the manner 
provided by law." 

By section 20 of the same act, (Laws Or. 740, ^ it is provided that 
in any action relating to property sold by guardian under said act, 
in which "the ward or any person claiming under him shall contest 
the validity of the sale, the same shall not be avoided on account of 
any irregularity in the proeeedings : provided it shall appear," among 
other things, that the guardian "gave a bond that was approved by 
the county judge." 

In Gager v. Henry, 5 Sawy. 245, this court held that a sale by a 
guardian, when authorized by a court of compétent jurisdiction, could 
not be questioned collaterally, except as allowed by this section of 
this act. See, also, Hobart v. TJpton, 2 Sawy. 302. Upon this point 
the amended bill states that the county court licensed the guardian to 
sell the property "upon his giving bond in the sumof $6,000 aspre- 
scribed by law, which bond was accordingly given and approved by 
said court." 

The argument in support of the demurrer assumes that the word 
"bond" in this act is used as a synonym with the word " under taking," 
and that the court had no power to limit the amount of such under- 
taking to $6,000 or otherwise, but that the same should bave been 
given generally as a security that the property would be duly sold 
and the proceeds, be they more or less, duly accounted for; and be- 
eause this was not done counsel insists that the act was not complied 
with in this particular, and therefore the sale was invalid and the 
purehaser took nothing under it. In the primary sensé of the word, 
an "undertaking" is simply a promise. But in modem times, it is 
most frequently used to signify a written promise, not under seal, 
made by a party in the course of légal proeeedings as a prerequisite to 
obtaining some spécial process, order, or allowance in his cause. In 
proeeedings according to the Code of Civil Procédure, it hastaken the 
place of the "bond," and is given without limit as to the liability of 
the undertakers, unless otherwise specially provided by statute. State 
V. Mahoney, 8 Or. 207. But a "bond" is a writing under seal, by 
which the maker or obliger acknowledges himself indebted to another, 
called the obligée, in a specified sum, which he thereby "binds" him- 
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self to pay. If taken as a seeurity for the performance or forbear- 
ance of any act, a clause is added, called a condition, in which the 
circumstances leading to its exécution are recited, and by which it is 
in eiïeet provided that if the obligor shall perform or forbear accord- 
ingly that the obligation shall be void. 

When the act of 1853 was passed the wor" 'undertaiang," in the 
sensé of a substitute for a bond, was unknovvn to the législation of 
Oregon. But at the same session sundry acts were passed regulat- 
ing the practice in the courts, which were taken from the New York 
Code of Civil Procédure. In thèse the term was first used. But 
there is not the slightest ground for supposing that the législature 
used the term "bond" in the sensé of "undertaking," or otherwise 
than in its well-known and universally understood légal sensé. Now, 
one of the essentials of a bond is that the obligor shall acknowledge 
himself indebted to the obligée in a definite sum. Without this a 
bond cannot be given. Therefore, when the act required the guard- 
ian to give a "bond to the county judge," conditioned as therein pro- 
vided, it in effect required him to give seeurity for the faitbful per- 
formance of his trust, in such sum aud with such sureties as such 
judge might direct and approve. 

The county judge befoie whom the proceeding is had has the mean» 
of knowing the probable value of the property, and the statute trusts 
him, as it must some one, to fix the amount of the bond at a sum suf- 
ficient to make it ample seeurity to ail concerned. And this view is 
fully confirmed by subdivision 1 of section 20, which in effect déclares 
the sale légal in this respect, whenever it appears that the guardian 
"gave a bond that was approved by the county judge." This the bill 
shows was done in this case, and it is sufScient. But I do not per- 
ceive that the défendants are in a condition to raise this question. 
They hâve not yet answered and disclosed the nature of their claim, 
and therefore it does not appear whether they claim under the wards in 
this sale or adversely to their title. Taken together, sections 20 and 
22 of the act provide that if the party contesting the validity of a 
guardian's sale claims under the ward, it must appear, among otlier 
things, that the guardian gave a bond to the approval of the county 
judge; but if the person questioning such sale claims adversely to the 
title of the ward, then it is only neeessary that it should appear that 
the guardian was authorized to make the sale, and "that he did ac- 
cordingly exécute and acknowledge, in légal form, a deed for the con- 
veyance of the premises." 

Whatever may be commonly known or understood about the nature 
of the défendants' claim to this property, the court cannot assume or 
take notice that they claim under the wards of the guardian who made 
this sale, and until that fact appears they cannot be heard to ques- 
tion the validity of such sale on the ground of the insufficiency of the 
surety givén by the guardian. The demurrer must be overruled, and 
it is BO ordered. 
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BiiAKBMOKB and others v. Heyman. 

(Vircuit Court, D. Kentacky. April 5, 1881.) 

CoTToN Exchange— Salb—Maeoins—Custom. 

In the absence of a spécial agrecment or proof of knowledge of a custom ol 
the cotton exchange of New York, a broker in that city wlio sells cotton before 
mat urity of tlie contract, because of a failure on the part of his principal to ad- 
vance raargins, oannot recover from such principal the amouat of loss sustained 
by rciison of sucli sale. 

At Law. 

Henry Burnett, for plaintiffs. 

J. G. Gilbert, for défendant. 

Baek, J. This is a suit to recover a balance of $687.19, whîch plain- 
tiffs alleged they paid for défendant at his instance and request. 
Plaintiffs are commission merchants, doing business in New York, 
and are members of the Cotton Exchange of that city. They deal in 
produce on commission. The défendant is a dry goods merchant, 
doing business in Henderson, Kentucky. Plaintiffs bought on the Cot- 
ton Ex.change, New York, for défendant, 100 baies of cotton, to be de- 
livered February, 1879. This contract matured, and they say they 
closed it out aceording to the rules and régulations of the Cotton Ex- 
change, and there was a loss of $44.75. They, at the request of de- 
fendant, sold, March 24, 1879, for his account, 100 baies of cotton, 
June, delivery. They sold March 26, 1879, upon like request and ac- 
count, 100 baies of cotton, July delivery. Thèse sales were made on 
the Cotton Exchange, and at the prevailing rates. Plaintiffs then had 
on hand as margin $550, less the $44.75 loss on the purchase of 100 
baies of cotton for February delivery. The market advanced, and 
plaintiffs demanded of défendant additional margin, and he sent them 
April 1, 1879, $75, and promised April 3, 1879, to send them $300 
more, but failed to do so. The plaintiffs, on the fifteenth April, 1879, 
covered thèse outstanding contracts by the purchase from two mem- 
bers of the Cotton Exciiange the same amount of cotton and same 
delivery, June and July. The cotton thus purchased cost more than 
the price for which the cotton was sold in March. The différence was 
settled as of the fifteenth of April, and the contracts which were en- 
tered into April 15th substituted for the March contracts, and thus 
the transaction was closed, and plaintiffs released from any further 
liability. The loss on the contract for the June delivery was $679.25, 
and on the contract for the July delivery was $578.25. Thèse sums, 
together with the plaintiffs' commission, after deducting the margins 
in their hands, made the balance of $687.19 sued for. 

The défendant admits the employment of plaintiffs and the sending 
of the margins to them, but puts in issue every other material allé- 
gation of the pétition. He dénies that there was a sale in March of 
the cotton as alleged, or that there was a purchase in April. He de- 
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nies ail knowledge of the rules and régulations, or customs, of the 
New York Cotton Exchange. He also allèges that any contract or 
contracta which plaintifs entered into were with the express under- 
standing that only the différence should be paid, and that they were 
really only wagers upon the rise and fall of the market, and void. 

I hâve earefully read the évidence, and need only consider whether 
or not plaintifs had the right to close out the June and July deliver- 
ies on the fifteenth of April, because défendant failed to put into 
their hands the margin required by them of him, There is no évi- 
dence proving or tending to prove that there was a spécial agreement 
between the parties which authorized the plaintifs to close out thèse 
contracts in advance of their maturity, because of the failure of de- 
fendant to put up margins to cover the fluctuation of the cotton market 
in New York. This right is sought to be derived from the rules and 
régulations of the New York Cotton Exchange, and the custom pre- 
vailing in the New York cotton market. Ail knowledge or notice of 
the rules and régulations of the New York Cotton Bxchange is denied 
by défendant, and he réitérâtes thèse déniais in his testimony. The 
plaintifs hâve failed to prove defendant's knowledge of thèse rules 
and régulations, or that he agreed to be bound by them in his deal- 
ings with plaintifs, or that the contract between plaintifs and de- 
fendant was to be controlled or governed by them. Indeed, there is 
no affirmative évidence upon this subject, other than the fact the 
dealings were upon margins, and that défendant seemed to bave rec- 
ognized plaintifs' right to call for additional margin. But, as far as 
I can see from the évidence, never at any time has défendant waived 
his légal rights, in the event he failed to put up margin as required 
by plaintifs. In the absence of an agreement, plaintifs had no légal 
right to close out contracts on the fifteenth of April, which did not 
mature until June and July. 

The laws, rules, and régulations which govern the members of the 
New York Cotton Exchange, can hâve no effect upon defendant's lé- 
gal rights, as he did not know of or acquiesce in them. If, however, 
it be conceded that défendant is bound to repay to plaintifs alllosses 
which they incurred in accordance with the laws and rules governing 
the New York Cotton Exchange, I should be disinclined to give judg- 
ment in favor of plaintifs, because it is not shown they were com- 
pelled to do as they did. The parties to whom they allège they sold 
the cotton were Waldo & Dayton, plaintifs' brokers, and they nowhere 
prove that Waldo & Dayton required of them more margin than de- 
fendants had already furnished them, nor indeed that any demand 
for margin had been made of them or would be made. Plaintifs' 
call for an additional margin was, as far as this record shows, made 
for plaintifs own protection, and not because margins had been de- 
manded of them. 

In regard to a custom in New York outside of the Cotton Exchange, 
which Mr. Watts, président of the Cotton Exchange, attempts to prove. 
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it is suEâcient to say that no sucli custom is pleaded, nor is tliere auj' 
évidence tending to prove defendant's knowledge of it, or that it is a 
well-known usage or custom. In order to hâve "commercial usage 
take the place of gênerai law, it must be so uniformly acquiesced in, 
and for such a length of time, that the jury will feel themselves con- 
strained to find that it entered into the minds of the parties and formed 
a part of the contract." Lyon v. Culbertson, 83 111. 37. 

The plaintiffs hâve failed to sustain their action, and judgment will 
be for défendant, and his costs expended therein. 



YsTALiFEEA Ieon Co. V. Eedfield and others, Ex'rs. 

{Otrcuit Court, 8. D. New York. April 30, 1883.) 

CusTOMS DuTires— Boxes of Tin Plates— Reappraîsemeut—Examination of 

BUXBS — AOT OF AUGUST 30, 1842. 

Plaintiiï iraported in 1853, from Liverpool, 1,300 boxes oî tin plates of four 
différent kinds, and of différent value, and one box of each lùnd, being four 
boxes in ail, were desiguated hy the coUector for exaraination and appraisal, 
and on appraisal increased duties and a penalty were imposed. Plaintiff paid 
the penalty and increased duties under protest," and brouglit suit torecoverthe 
amounl. BM, that the act of August 30, 1842, H 16, 17, 21, under which the 
appraisal was made, required one m every ten boxes to be examined and ap- 
praised, and that no waiver of the statute being shnwn, tlie increased duties 
and penalty imposud were illégal, and that plaintifE was entitled to recover, 

At Law. 

A. W. Griswold, for plaintiff. 

II. B. Wilson, Asst. Dist. Atty., for défendants. 

Shipman, J. The case shows that in 1853 the Ystalifera Iron Com- 
pany, of Swansea, Wales, consigned, for its account and upon ils 
visk, to Naylor & Co., of the city of New York, 1,300 boxes of tin and 
terne plates manufactured and owned by said iron eompany. Said 
goods were sent by way of Liverpool, and arrived by the ship Sid- 
dous about August 29, 1853. The invoice and entry contained four 
différent kinds or brands, of différent values, viz., 600 boxes terne 
plates, marked I C; 333 boxes, I C, tin plates; 137 boxes, I X, tin 
plates; and 230 boxes, W I C, tin plates. The invoice was presented 
for entry at the custom-house on August 29, 1853. The dutiable 
value was estimated upon the invoice valuation, being the value at 
the time and place of the manufacture of tlie goods, at $8,133.14, 
and the duties thoreon were properly estimated to amount to $ 1 ,2 1 9.95, 
which were paid by Naylor & Co., without protest, on September 3, 
1853. Oue box only of eaeh mark or brand of the importation, be- 
ing four boy.es in ail, were designated by the coUector for examina- 
tion aud ap{)raisal, and were remoyed to the public stores. A pénal 
redelivery bond was given to the eollector, as provided in section 4 
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of the act of May 28, 1830, (é St. at Large, 410,) a permit for 1,2DG 
boxes was given to Naylor & Co., and they received thèse boxes be- 
tween September 10, 1853, and October 1, 1853. The invoice valua- 
tion was raised more than 10 per cent, by the government appraiser 
on September 12, 1853. Upon appeal by the consignées there was 
a reappraisement, on September 14, 1853, by a merchant appraiser 
and the gênerai appraiser. The former took the oath required by 
law, and examined only two or three of the sample boxes wbich were 
in the public stores. The gênerai appraiser examined no more than 
the four sample boxes. The two difïered in their appraisal, the mer- 
chant appraiser increasing the invoice value somewhat, but less than 
10 per cent., and the gênerai appraiser adhering to the previous ap- 
praisal. The collector decided in favor of the appraisement of the 
gênerai appraiser. The reappraisers appraised at Liverpool, with- 
out référence to Swansea, priées, and founded their opinion upon 
Liverpool priées current. The merchant appraiser deducted from 
the quotations in the circulars, because the value of the Ystalifera 
goods at Liverpool was less than that which was given as the ordi- 
nary market price. The increased duties in conséquence of this ap- 
praisal were an additional duty of $140.70, and a penalty of $575, 
which were paid by the consignées on December 8, 1854, under and" 
afterwritten protest distinctly and specifically setting forth the grounds 
of objection to the payment of the duties, and under compulsion, 
partly in order to get the four boxes of plates upon which the duties 
were imposed, which were still in the public stores, and especially to 
prevent a permanent refusai by the custom-house officiais to receive 
the bonds of their firm. There was no évidence of the waiver of the 
statutory requirement that one package in every ten packages in an 
invoice should be examined and appraised. 

The décision by the reappraisers of the question what markets of 
the country from which the goods hâve been imported are the prin- 
cipal ones for the goods in controversy, and their appraisal, made in 
accordanee with the examination which is required by statute, are 
final. But the statute (act Aug. 30, 1842, 5 St. at Large, 563-565, 
§^ 16, 17, 21) required that one package in every ten packages of the 
merchandise to be appraised must be designated by the colleetnr and 
must be examined, and there must be, in substance and effect, a 
faithful Personal examination by the reappraisers of the number of 
packages which are required to be examined and appraised, or such 
an examination of the samples drawn from such packages as is équiv- 
alent to an examination of tuc packages themselves. If such exam- 
ination is not had, the reappraisal is invalid, and the excess of duty 
or the penalty that is imposed by reason of any inci'eased valuatious 
abûve those stated in the invoice is iliegally imposed. Greely v. 
Thompson, 10 How. 225; Greeb/s Adinr\. Burgesa,' 18 How. 413; 
Burgess v. Converse, 2 Curt. C. C. 216; Stairs v. Peaslee, 18 How. 
521; Bekhcr v. Lïnn, 24 How. 508. If a faithful examination was 
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not had of the number of packages which the statute reçtuîred to be 
examined, or of the samples drawn from sueh number of packages, 
there was no power in the reappraisers to make an appraisal. In 
this case but four packages, being one only of each of the four différ- 
ent brands of plates, and the aggregate number of packages being 
1,300, were sent to the public stores for examination, and were ex- 
amined. Any examination of such packages only must be inadé- 
quate, unless further examination ia waived. The illegality is suffi- 
ciently pointed out in the twenty-seventh ground of protest, taken in 
connection with the sixteenth ground. No objection was taken by 
the défendants to any defect in the protest. 

Let judgment be entered upon the verdict for $715.70, with inter- 
est from December 8, 1854. 



WiNDMOLLER and others v. Eobertsoît. 
{Circuit Court, 8. D. New York. May 8, 1885.) 

1. CusTOMS DuTiKS— Bbans— AcT OF Maroh 3, 1883. 

Ail ordlnary beans are subject to a duty of 10 per cent. 22 St. at Large, 488, 
517, 620. 

%. 8aME— VEBDICT — MiSTAKB AS TO AMOUNT. 

In an action to recover excessive duties, where the jury, by mistake in calcu- 
lating the amount of duties illegally exacted, render a verdict for too large an 
amount, such verdict may be sustained on remitting the exeesa, and a new trial 
refused. 

At Law. 

Henry E. Tremaine, for plaintiffs. 

Sani'l B. Clarke, for défendant. 

Whbijler, J. This is a suit to recover back duties exacted under 
the act of March 3, 1883, (22 St. at Large, 488,) upon importations 
of beans. Under this act, drugs, barks, beans, etc., not edible and in 
a crude state, (517,) and plants, trees, shrubs, and vines of ail kinds 
not otherwise provided for, and seeds of ail kinds, except médicinal 
seeds, not specially enumerated or provided for, (520,) are free ; and 
vegetables, in their natural state, or în sait or brine, not specially 
enumerated or provided for, are, in Schedule G, under the head of 
provisions, made subject to a duty of 10 per centum, (504;) and 
garden seeds, except seed of the sugar beet, are made subject to a 
duty of 20 per centum. A duty of 20 per centum as for garden seeds 
was exacted. The importers protested that the beans were free as 
seeds, or subject to a duty of 10 per centum only. The jury, under 
instructions, found that the beans were neither garden seeds, nor 
seeds in the sensé of the statute, and returned a verdict for the ex- 
cess above 10 per centum. The principal question now is as to the 
correctnees of this finding. 
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Beans are vegft tables, and are mentioned as examples of such in 
Webster's Dictionary. They are raised for food, and properly fall 
under the head of provisions, They are not specially enumerated or 
provided for anywhere in the act, unlesa they are under the gênerai 
name of "seeds" or "garden seeds." A few only of ail that are raised 
are used for seed. They are not conimonly spoken of as seeds, but 
are known as an article of food by their name of beans. Those not 
edible are free by the other provision of the act. If that division had 
not been intended for the purpose of leaving those edible dutiable with 
other provisions, it would be useless. The fair meaning of ail thèse 
provisions of this act seems to be to make ail ordinary beans dutiable 
at 10 per cent. The verdict, being in accordance with this view, ap- 
pears to be right as to this question. 

The payment of 20 per cent., for which the verdict was rendered, 
was Qot made until after this suit was brought, but this fact was not 
made known, and no question which it would affect was raised at the 
trial ; but, by an apparent mistake in computation, the verdict was for 
$715.29, when the excess actually paid, with interest, amounted to 
only $571.50. The défendant insists that the verdict should be set 
aside unless the plaintiffs remit the excess; and that then it should be, 
unless the recovery would be a bar to any future recovery for the same 
payments. Of course the excess should be remitted or the verdict set 
aside. The plaintiffs do not claim to the contrary of this. And it is 
the former recovery, not the recovery upon any particular form of 
pleading, or order or regularity of procédure, that satisfies the right 
of recovery and constitutes the bar. No error was committed -at the 
trial in this respect, and this irregularity, if one, furnishes no ground 
for a new trial. 

On the iiling of a remitter of $143.79 within 10 days, let judg- 
ment be entered on the verdict for the balance ; and on failure to file 
such remitter within that time, let an order be entered setting aside 
the verdict. 



Harrison and others v. Merritt. 

(Circuit Court, S. D. Jffeic York. May 8, 1885. ) 

CusTOMB DuTiBS— Bonb-Black— Rev. St. i 2504. 

Bone-black is not included in the clause, " bones crude, and not mannfactured, 
burned, calcined, ground, or steamed," in the t'ree-liat of section 2504 of the Re- 
■fised Btatutes. 

At Law. 

Henry E. Davies, for plaîntiiïg, 

Elihu Root, U. S. Atty., and Sam'l B. Clark, Asst. U. S. Atty., for 
défendant. 
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Wheelee, J. The question in this case is whetber bone-black is 
included inthe clause, "bones crude, and not manufactured, burned, 
calcined, ground, or steamed," in the free-list of section 2604 of the 
Eevised Statutes. The évidence showed that it is made by subject- 
ing bones, after being steamed and cleaned, to destructive distillation 
by beat in close vessels, until ail isexpelled but the carbon, and then 
crushing that, and assorting the pièces into pi'oper sizes for clarifying 
sugar. The jury bas found thereupon that bones so treated, are not 
manufactured more thanby being burned, calcined, ground, or steamed. 
The défendant has movedfora new trial, principally upon the ground 
that this finding is not supported by, and is contrary to, the évidence. 
Bones are understood to be calcined when they are subjected to beat 
in open vessels so as to produce bone-ash, by being made friable; and 
to be burned when subjected to the direct action of fire. This distil- 
lation appears to be différent f rom either. And the crushing and as- 
sorting is an important part of the process. By the -whole a new ar- 
ticle is made from bones. They are not treated thus for the purpose 
of securing them, or making them portable, as grass is made into hay, 
without becoming manufactured, as was held in Frazee v. Moffitt, 20 
Blatchf. 267; S. G. 18 Fed. Piep. 584; or as apples are eut and dried, 
as in that case mentioned. The bones are manufactured into bone- 
black by processes of several steps. Schriefer v. Wood, 6 Blatchf. 
215; Peters v. Robertson, 20 Fed. Rep. 818. Thèse steps amount to 
more than either of those allowed by the statute without making the 
resuit dutiable. The verdict for thèse reasons appears to be contrary 
to the weight of the évidence, and ought, therefore, to be set aside. 

Yerdict set aside, and new trial grantcd. 



Leech, Assignée, v. Dawson and others, 

[District Court, D. Eentuel»j. July 28, 1884?) 

BATTKTiUPTCT— STATUTB OF LIMITATIONS— ACTION BT ASSIGNEE AGAINSTBANKIIUPT 

Claiming Land as Homisstead. 

The limitation prescribed by Rev. St. § 5057, appl'es to a suit by an assignée 
in bankruptcy against the banljrnpt, to recover laud fraudulently claitneci aud 
retained by the bankrupt as lus liomedtead. 

In Bankruptcy. 

Gilhert, Reed é Darhy, for défendants. 

Henry Burnett, for complainant. 

Barr, J. B. N. Dawson was adjudged a bankrupt in May, 1876, 
and James H. Leech, now decéàsed, waa appointed his assignée, and 
the register made deed in June, 1876. The assignée, in October, 1876, 
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filed his report describîng the land which had been set apart to th« 

bankrupt as a homestead thus, viz.: 

"Two hundred and fifty acres of land in Hopkins coiinty, Kentucky, near 
the town of Dawson, upon wliioh said B. N. Dawsua and his family now ré- 
side as a homestead." 

The land in controversy is within the town of Dawson, if Dawson 
embraces the whole of a plat of ground whieh the bankrupt had made 
some years before his bankruptey, and under which he had sold lots. 
The plat had never been recorded, nor had the town of Dawson been 
incorporated as a town; but, as there was to be a dépôt on the place, 
the bankrupt concluded to establish a town, and had for that purpose 
a plat made, in which some 25 or 30 acres was laid ont by streets, and 
lots fronting thereon. He sold small lots in 1872 or 1873, but the 
town did not grow, and at the time of Dawson's bankruptey the actual 
town consisted of a few houses immediately around the dépôt. The 
land in controversy is not, therefore, within the town of Dawson, but 
"near" it, if the town of Dawson meant the actual town. 

This description of the homestead must be read by the light of 
surrounding circumstances, and much évidence bas been taken by 
the parties in this controversy. There is quite a conflict in this évi- 
dence on some material points. The plea of the statute of limita- 
tions is made, and that question should be disposed of first. The 
5057th section, Eev, St., provides that "no suit, either at law or in 
equity, shall be maintainable in any court between an assignes jïi 
bankruptey and a person claiming an adverse interest, touohing any 
property or rights of property transférable to or vested in such as- 
signée, unless brought within two years from the time when the cause 
of action accrued for or against said assignée," This is taken from 
section 2 of the act of 1867, and is substantially the same upon this 
subject as the eighth section of the bankrupt act of 3841, Thecom- 
plainant allèges that the bankrupt fraudulently concealed this land 
from the assignée, Mr. Leech, and omitted it from his schediile, 
with the fraudulent intent to prevent it from being sold by him; but 
this is not sustained by the évidence. In the schedule made by the 
bankrupt, and in his claim to hâve the land allotted, he deseribed 
his land thus: 

"A tract of land of about 250 acres, with ordinary dvvelling-house and 
usual out-houses on it, situated in Hopldns county, Ky., near the town of 
Dawson, which the petitioner now lives upon, occupies as a home and farm 
for the support of himself and family, and which the petitioner claims under 
the statute of Kentucky as a homestead. " 

We think, without going into the détail of the évidence, that the 
bankrupt did claim the land in controversy, and that, after the allot- 
ment of his homestead, he supposed, as did the assignée, Mr, Leech, 
that it ernbraced ail of the land which he owned, except those lots 
which he (bankrupt) had sold and gotten back. Thèse lots are not 
now in controversy. The whole of the land, including that in con- 



656 FEDERAL EEPOBTEE. 

troversy, waa not worth more than $1,000, and its subséquent advance 
in value, caused by the discovery of minerai water in Dawson, is, of 
course, not to be considered. Dawson died in 18Î7, and after his 
death, his wife and family continued to live on the homestead until it 
was sold, The land in controversy was not sold, but v?as claimed in 
a gênerai way by the guardian of the children of the bankrupt, and 
in 1882 he obtained a decree of the Hopkins circuit court to sell this 
land, and did sell in November, 1882. This suit was brougbt April 
7, 1883, so that the limitation bars if it applies to this case. 

In Phelps V. McDonald, 99 U. S. 306, the assignée of a bankrupt 
brought a suit to recover a large sum which had been awarded to the 
bankrupt by the British government, but to be paid by the United 
States. The bankrupt claimed to be a British subject, and got this 
award for cotton burned during our civil war. The award was made 
in 1873, and the suit brought in September, 1874. The bankrupt 
claimed under a purchase of his asseta, but the court held that pur- 
chase was fraudulent andvoid, and that the claimwas still the prop- 
erty of the assignée. In the course of the opinion the court say : 

"The bankrupt law reqiiired that ail suits by or against the assignée should 
be brought within two years from the time the cause of action accrued. Rev. 
St. p. 782, § 5057. But this provision relates to suits by or against the 
assignée with respect to parties other tlian the bankrupt. In a case like this 
it bas no application. If this were otherwise, the cause of action hère did not 
accrue until the award was made, and McDonald (bankrupt) set up a claim 
to the tund awarded. Clark v, Clark, 17 How. 315." 

The case of Clark v. Clark, 17 How. 315, was a case almost iden- 
tical with the Phelps v. McDonald case, and arose under the eighth 
section of the bankrupt act of 1841, which in terms, as to limitation, 
was the same as the act of 1867. In that case the language is al- 
most identical with that used in Phelps v. McDonald. The court say : 

"ïhe interest adversely claimed, and which the statute proteets if not sued 
for within two years, is an interest in a claimant other than the bankrupt ; but 
supposing Ferdinand Clark had been placed in that condition, as to tlie f unu 
in the treasury, by his pretended purchase of his own assets, yet as no cause 
of action accrued to the assignée in bankruptcy against Clark until he got 
possession of the raoney, and as he never held the fund adversely, it follows 
that the act does not apply; but if it did, the fund had no existence until the 
award was made, which was only thirty days before the suit was brought." 

It will be seen that while both of the opinions state in broad terms 
that the act does not apply to a suit by or between the assignée and 
bankrupt, the question is not discussed, and in both cases the court 
say no cause of action accrued until the award, which was within less 
than the two years. Again, the court say, in the Clark Case, that no 
cause of action accrued until the bankrapt obtained the money; and 
as he never obtained the money, but it was still in the treasury, there 
was no adverse holding by the bankrupt. 

In the case at bar the homestead of the bankrupt did not pass to 
the assignée by the register's deed. This, by the express terms of 
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section 5045, did not pass to the assignée. It is true that the dater- 
mination of the matter of homestead and exemption is left with the 
assignée, subject to revision by the court; but I présume that a claim 
in the schedule of a speeified homestead is in the nature of an adverse 
claim, and that, after the bankrupt's assignée has determined the ques- 
tion of homestead, and the banlirupt claims and has possession ofland 
as part of bis homestead, that is an actual adverse holding against 
the assignée. While the homestead does not pass to the assignée, still 
he has a right to détermine whether the claim of the bankrupt is 
just and proper, and ail else, except the exemptions and homestead, 
does pass to the assignée. Whatever is shown by the bankrupt not 
to hâve passed, but to be bis homestead, is held adversely to the as- 
signée after his détermination is made and reported by him. If the 
land ciaimed under such circumstances is really the bankrupt's home- 
stead, it has ne ver passed to the assignée. If, however, there is a 
doubt, because of the description or other cause, the possession and 
claim of the bankrupt, that it is part of his homestead, is and must 
be an adverse claim. It will be observed that there is nothing in 
this section confining the limitation to suits between the assignée and 
persons other than the bankrupt. The language is, '' between an as- 
signée in bankruptcy and a person elaiming an adverse interest." 

The bankrupt is very rarely in condition toclaim an adverse inter- 
est to his own assignée; but if, in fact, he does hâve possession, as in 
the case at bar, elaiming it as part of his homestead which never 
passed to his assignée, I ean see no good reason why this statute of 
limitation should not apply. It is not under the assignée, but ad- 
verse to him. Whatever my own opinion upon this subject might be, 
it would be controlled by the case of Phelps v. McDonald, 99 U. S. 
298, if I construed it as a décision upon this point. The court say that 
"the cause of action did not accrue until the award was made, and Mc- 
Donald set up a claim to the fund awarded." If this was true, of course 
the two-years limitation did not apply, as the award was made only 
one year before the suit. So, in the Clark Case, 17 How. 315, the 
award was only three months before the bringing of the suit. While 
it is true that in both of thèse cases the suprême court say that the 
limitation does not apply to suits between the bankrupt and his as- 
signée, in both the court say that if he had applied, it would not bar, 
because the cause of action accrued within the two years. The rea- 
son for this provision of the law was to force prompt settlements of 
bankrupts' estâtes, {Bailey v. Glover, 21 Wall. 342,) and this reason 
applies with equal force to the prompt adjustment and final settle- 
ment of the question of homestead exemption, as any other connected 
with the settlement of the bankrupt's estate. The suprême court has 
determined recently that this limitation applies to the receiver of 
debts due the bankrupt's estate by third parties, thus giving a broad 
construction to the words "elaiming an adverse interest," in this sec- 
tion, (Jenkins v. International Bank, 106 U. S. 574; S. C. 2 Sup. Ct. 
v.23F,no.l3— 42 
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Eep. 1,) and tbat court bas indicated a purpose to give a libéral con- 
struction to this limitation, and apply it rigidly to ail suits covered 
by its terms. 

I bave looked with diligence for a direct authority on the question 
under considération, but bave found none. I muât tberefore décide 
tbis question as I understand the language of this section, wbich, I 
tbink, applies to ail persons claiming an adverse interest to the as- 
signée; the bankrupt as well. There is not sufficient évidence of a 
fraudulent intent or a fraudulent concealment of the property in con- 
teat. Indeed, I tbink tbe proof makes it clear that the présent con- 
troversy has arisen from a loose description in the schedule, and con- 
sequently in tbe report of tbe assignée of the homestead assigu ; but 
there was no intentional fraud. 

The question of wbether or not tbe land in controversy was, in fact, 
a part of tbe homestead, as recognized by the assignée, need not be 
decided, as I think tbe suit is barred by tbe two-yeara limitation. 

The biU and cross-bill sbould be dismissed, with costs; and it is so 
ordered. 



United States v. Eogers. 

(DùlrJet Court, W. D, Arkansaa. April 27, 1885.) 

1. Crimtnat, Law and Procédure — Motion for Warrant op Removal. 

In acting on a motion fora warrant of reraoval, tbe judgeis performing a ju- 
dicial function, and in the performance of such function lie may look into the 
proceedings of the commissioner, or the court in whicli the indictment was found, 
for the purpose of enabling him to properly détermine questions pertaining to 
the renioval and grant or refuse the onler accordingly. 

2. Same— Question for Décision op Judgb. 

The question Ihe judge is called to pass on in a proceeding for removal is, 
wliere the case is to be tried, wliere a trial can be had. in pîissing on tlie ques- 
tion, the judge can go behind the Indictment. He must inquire where a trial 
■ can be had. He must send the party to the court whloh has jurisdiction to try. 
The judge is to détermine for himself whether the party charged should be 
held or removed or discharged. 

3. SaMB — JUIUSDICTION. 

Jurisdiction can be raised at any stage of a criminal proceeding. It is never 
presumed, but must always he proved, and is never waived by a défendant. 
Jurisdiction to try, embraces jurisdiction of the person, of tlie place, and of the 
subject-matter. There must be a concurrence of ail of thèse to give the right 
to iry. 

4. Samb— Objection, now Ratsed. 

The person accused and who is asked to he removed, can rai^e the question 
of jurisdiction witiiout invoking the aid of the writ of habeas curpua, or he may 
do so by the aid of such writ. 

5. Samb— Rbv. St. 5 1014. 

Under section 1014 of the statute of the United States, the judge of the dis- 
trict is invested with plenary power to grant or refuse the warrant of removal, 
and hn is but exercising aound judicial discrétion wlien he looks into the ques- 
tion of jurisdiction, and in lookiug into such question he may go behind tlie 
indictment. 

6. Samis — Habeas Oorpus. 

By haimas corpus the jurisdiction of a court to try can be inquired into under 
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, tlie law of the Unilcd States, by any judge or court which has a riglit to issue 
the writ. 

7. (Jhbkokeb Nation— Titlr to Lands. 

Tlie Oherokee Nation of Indians holdwliat ia called the " Cherokee Outlet" 
by substantially the same kind of title it holds ils other lands. The title to 
ail their lands was obtained by grant from the United 8tates. This title is a 
base, qualitied, or determinable fee, without the right of reversion, butonly the 
possibility of reversion in the United States. This, in eiïect, put» ail the estate 
in the Cherokee Nation. 

S. Same— ACT op Januaky 6, 1883. 

Prior to tlie act of con.siress of .Tanuary 6, 1883, the Cherokee Outlet was in 
the jurisdiction of the United Btales district court for the "Western district of 
Arkansas. ïhat act did nol put il in the jurisdiction of the United States court 
of Kansas, as then and aow it is Indian country, set apart and occupied by 
the Cherokees. 

9. Samb— " Occupied." 

The Word " occupied " or " occupation," may be used in law In connection 
with other expressions, or under the peculiar tacts of the case, as to signify act- 
ual résidence. Under Ihe peculiar facts liere, actual résidence of the Chero- 
kee Nalion wnuld be an impossiijility. 

10. Bame — Possession. 

When congress, in the act of January 6, 1883, used the word " occupied " it 
could hâve meant no more than the possession of the counlry. • To hâve pos- 
session does not require actual résidence. 

11. Same — Légal Possession. 

The Word " occupy, " as used in the act of congress above referred to means 
subject to the will and control, poisexaio pedis, and it is synonymous with " sub- 
jection" to the will and "control." Wberever thcre is a subjection of land 
to the will and control ofanolher, with title in him, it is occupied by that other 
— it is in the actual légal possession of thaï other. 

12. Same— Occupation by Nation. 

The usual légal sensé (jf the word "occupy," as applied to land, is where a 
person exercises physical control over such land. Hence, when a nation or i)ody 
of people bave the title to land, an 1 the same is subject to ils will and control, 
it is occupied by it, — legally, it is in its possession. 

On Application for Warrant of Eemoval and Haheas Corpus. 
The petitioner for habeas corpus in this case was, on the eieventh 
of September, 1884, at a term of the United States district court of 
Kansas, begun and held at Wichita, indicted for the crime of arson, 
in the Indian Territory. Said indictment, in effect, allèges that the 
crime was committed in that part of the Indian Territory lying north 
of the Canadian river and east of Texas and the lOOth meridian, not 
set apart and occupied by the Cherokees, Creeks, and Seminole In- 
dian tribes; and that the same was committed within the exclusive 
jurisdiction of the United States district court for the district of Kan- 
sas. A certified copy of the indictment was sent to the marshal of 
the Western district of Arkansas, with the request that he obtain a 
' warrant of removal, and bring petitioner before the district court of 
the United States for the district of Kansas, sitting at Wichita. The 
marshal of this district on the fifteenth day of December, 1S84, ap- 
plied to the judge of this court for a warrant for the arrest of the peti- 
tioner. The same was issued. The petitioner was, on the thirtieth of 
December, 1884, arrested on said warrant, and by the marshal of this 
district brought before the judge of this court, when the district at- 
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torney of this district applied to the judge for a warrant of removal ; 
and simultaneous with such application the petitioner filed his péti- 
tion for a writ of habeas corpus, in which he prayed that he might be 
discharged from arrest, for the reason that the alleged crime for which 
lie is indicted, waa not comnaitted in that section of the Indian coun- 
try over which the district court of Kansas has jurisdiction, but that 
the same, if any offense against the laws of the United States, was com- 
mitted in that part of the Indian country lying north of the Canadian 
river, and west of Texas and the lOOth meridian, set apart and occupied 
by the Cherokees, for which they hold a patent, which évidences their 
title, obtained from the United States. Said patent is dated Decem- 
ber 31, 1838. In other words, that the court in which the indiotment 
was found, had no jurisdiction over the place where tho crime was 
committed, and consequently the indictment could not bo lawfuUy 
found by the grand jury, and that the court would not hâve the right 
to try the same ; that no trial can be lawf uUy had of the alleged crime 
in the district court of Kansas, and that, therefore, the petitioner can- 
not be lawfuUy remoyed to said district for trial; that consequently 
the warrant for his arrest should not hâve been issued by the judge 
of this court; and that now he is restrained of his liberty in viola- 
tion of the constitution and laws of the United States. Other rea- 
sons are set up by the petitioner in his response to the return of the 
marshal to the writ of habeas corpus, but they not being necessary to 
a décision of the case, it is not deemed important to set them out. 

Barnes é Mellette for petitioner. 

W. H. H. Clayton, U. S. Dist. Atty., for the United States. 

Pabkbe, J. This case is before me on the application of District 
Attorney Clayton for a warrant for the removal of petitioner to the 
district of Kansas, as well as upon the writ of habeas corpus, issued 
upon application of petitioner. Section 1014 of the Eevised Statutes 
of the United States, among other things, provides that "for any 
crime or offense against the United States the offender may, by any 
justice or judge of the United States, * * * be arrested and 
imprisoned, or bailed, as the case may be, for trial before such court 
of the United States as by law has cognizance of the offense. 

* » » ^Q^ when any offender or witness is committed in any 
district other than that where the offense is to be tried, it shall be the 
duty of the judge of the district where such offender or witness is 
imprisoned seasonably to issue, and of the marshal to exécute, a war- 
rant for his removal to the district where the trial is to be had." 
If it be true that the district court of Kansas has no jurisdiction to 
try the offense alleged to hâve been committed by petitioner, this 
court had no right to issue the warrant for his arrest ; and although 
said warrant is regular on its face, yet it would be without authority 
of law, as such warrant was issued solely with a view to his removal 
to the district court of Kansas sitting at Wichita. If that is not a 
court where a trial can be had for the alleged offense of arson, and 
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not the court which bas cognizance of the offense, the petitioner can- 
not be held under this warrant. 

The question présents itself under the statute of removal, how far 
the judge of the district can or may go in his inquiry into the case, 
before he takes action in the shape of ordering the removal of a per- 
son charged with crime in a district other than the one where he may 
be arrested. In U. S. v. Brawner, 7 Ped. Ebp. 86, Inre James, 18 
Fei>. PiEP. 854, and In re Baell, 3 Dill. 116, it was, in efïect, held' 
that in aeting on a motion for a "warrant of removal" the judge is 
performing a judicial function, and in the performance of sueh func- 
tion, he may look into the proceedings of the commissioner, or the 
court in whicli the indictment was fouiid, for the purpose of enabling 
him to properly détermine questions pertaining to the removal, and 
grant or refuse the order accordiugly. If the party has been indieted, 
can the judge go behind that indictment to inquire into the jurisdic- 
tion ? The very question that he is called on to investigate and pass 
on in a proceeding for removal is where the offense is to be tried. 
What court has jurisdiction of it ? Where the trial is to be had. Now, 
is he precluded from doing this by an indictment ? The statute is 
very broad. He must inquire where the trial is to be had. He must 
send the party to the district where the offense is to be tried; to the 
court which has jurisdiction, where the trial is to be had. The judge 
of the district must judicially détermine whether the prisoner shall 
be taken to another district for trial, and that he may refuse his war- 
rant when it appears that the removal should not be made, or when 
he should admit the party to bail. The judge is to détermine for 
himself whether the party charged should be held or removed. U. 
S. V. Brawner, 7 Fed. Eep. 86; Conkl. ïreat. (4th Ed.) 582; Murray, 
U. S. Courts, 29; Re Buell, 3 Dill. 116, at p. 120; U.S.v. Jacobi, 14 
Int. Eev. Eec. 45; U. S. v. Pape, 24 Int. Eev. Eec. 29; U. S. v. 
Volz, 14 Blatchf. 15 ; U. S. v. Haskins, 3 Sawy. 262 ; Re Alexander, 
1 Low. 530; U. S. v. Shepard, 1 Abb. 431 ; Re Doig, 4 Fed. Eep. 193 ; 
and cases cited in thèse opinions. 

In some of thèse cases there was a writ of habeas corpus, and in 
some, the original examination was before the district judge, and in 
one the question arose in the district to which the removal was made 
on motion to quash the indictment. 

Judge Hammond, in U. S. v. Brawner, says : 

"In none of thèse cases does it seem to hâve been treated as a matter of much 
importance by what form of procédure the action of the judge is invoked, 
and in none is it denied that he may détermine for himself whether the re- 
moval is proper." 

In the discrétion of the judge he may take the indictment as prima 
facia évidence of jurisdiction ; but suppose the party, when an applica- 
tion for removal is made, objects to the removal on the ground that 
the court to which he is sought to be removed, has no jurisdiction to 
try him, he certainly has the right to, in this way, raise the question 
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of jurisdiction. Jurisdictîon can be raised at any stage of a criminal 
proceeding. It is never presumed, but must always be proved ; and it 
18 never waived by a défendant. If this principle be correct, itfol- 
lows that the party who is charged with a crime, and arrested In ono 
district to be removed for trial to another, can raise the question, as an 
objection to his removal, that he cannot be tried in that other, or that 
the trial cannot be had there for want of jurisdiction in the court 
• either over the person, the subject-matter, or the place where the crime 
was committed. There is no question in my mind of the right of a 
person accased to raise the question of jurisdiction on the hearing of 
an application for removal, without invoking the aid of the writ of 
hqheas corpus. In re James, 18 Fed. Eep. 853 ; U. S. v. Brawner, 
7 Fed. Eep. 86. And when said question is raised it becomes the 
duty of the judge of the district to investigate the case so far at least 
as to ascertain if the court to which the accused is asked to be re- 
moved, is the one where the trial can be had. Under the statute the 
judge of the district is invested with plenary power to grant or refuse 
the warrant of removal, and he is but exercising sound judicial dis- 
crétion when he looks into the question of jurisdiction. It must be 
remembered that this case is before me both on an application for re- 
moval of petitioner and on hahcas corpus, and if there could be any 
question about the right of the judge to look to the question of juris- 
diction on an application for a warrant of reinoval, there can be none 
as to his right to do so when the case is brought before him by ha- 
béas corpus. In re Buell, 3 Dill. 116; U. S. v. Brawner, 7 Fed. 
Rep. 86. 

But it is objected by counsel that the case cannot be heard on 
habeas corpus, as the warrant for the arrest of Eogers was légal ; that 
the officer held him legally by virtue of such writ, and he being iu 
légal custody, he cannot be discharged by this writ at this stage of 
the case. If he had been arrested on a warrant of a commissiouer, 
and committed to await a warrant of removal, the action of the com- 
missioner could be inquired into by habens corpus, or without it on 
the application for removal. U. S. v. Brawner, 7 Fed. Eep, 86; In 
re Biicll, 3 Dill. 116. The petitioner is in the same condition when 
held by the marshal under the warrant issued by the judge of this 
district as though he had been committed by a commissioner to await 
a warrant of removal. The effect of the warrant was to commit him 
to the marshal to await the action of the judge in ordering his re- 
moval, as would be the effect of the action of a commissioner when 
he was committed by him to await a warrant of removal. In the one 
case, the judge, by habeas corpus, reviews the action of the commis- 
sioner. In the other he reviews his own action. By habeas corpus 
the jurisdiction of a court can be inquired into under the laws of the 
United States by any judge or court which has the right to issue the 
writ. In re Buell, 3 Dill. 16; In re James, 18 Fed. Eep. 853; U. 
S. v. Brawner, 7 Fed. Eep. 86. 
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In re Buell there was an indictment against Buell in the District 
of Columbia for libel, and he was arrested upon a warrant of a com- 
missioner in the Eastern district of Missouri, where he sued eut a 
writ of habeas corpus before Judge Teeat, He took up the question 
of jurisdiction, and discharged Buell on the ground that the indict- 
ment failed to show jurisdiction. This ruling was afiirmed by Judge 
DiLLON. If there is no jurisdiction to try, the party is held in custody 
contrary to the constitution and laws of the United States, and in 
that case this great writ of right, known as the writ of habeas corpus, 
can be invoked from any officer who has a right, under the laws of the 
United States, to issue it. 

There can, I think, be no doubt that the petitioner can raise the 
question of jurisdiction on an application for removal either when 
the motion for a writ of removal is pending, and on such motion, or 
by habeas corpus, and that the judge can, if the question of the juris- 
diction of the court to which the prisoner is asked to be sent for trial 
is raised, go behind the indictment to ascertain where the trial is to 
he h'id. Then the material question in this case is, did the district 
court of Kansas hâve jurisdiction of this alleged offense ? The proof 
Bubmitted in this case shows that a number of persons had banded 
together under the lead of one D. L. Payne, for the purpose of mak- 
ing a raid into the Indian country ; that they had entered that country 
and made a settlement at a point four miles south of Hunniwell, Kan- 
sas, and the thirty-seventh parallel of north latitude, and between the 
ninety-seventh and ninety-eightb degrees of west longitude, a little 
north-west of the Nez Perce réservation on the Shaskaskie river ; that 
thèse persons were intruders in the Indian country. They were there 
against and in violation of the laws of the United States. The prési- 
dent of the United States had issued his proclamation for their ex- 
pulsion and arrest. The petitioner in this case had gone there as 
"acting Indian agent" of the five civiiized tribes to point out to the 
military the intruders who were to be expelled and arrested. Tbat 
the petitioner set lire to and caused to be burned a small board shanty, 
which the intruders could not, or would not, remove after being re- 
quested by petitioner to remove same. If this is an offense against 
the laws of the United States, it was committed in that part of the 
Cherokee country known as the "Cherokee Outlet." This country, to- 
gether with the other part of its lands, was granted to the Cherokee 
Nation, as a nation, by the treaties between the Nation and the United 
States, made May 6, 1828. Indian Treaties 56 and 57, the fourteenth 
of February, 1833, Id. 63, and December 29, 1835, Id. 61. By thèse 
treaties the Cherokee Nation was granted a perpétuai oulet west, and 
a free and unmolested use of ail the country lying west of the western 
boundary line of the 7,000,000 acres of land granted in and by the 
same treaties. 

On the thirty-first of December, 1838, a patent was issued by the 
government of the United States, in accordance with treaty stipula- 
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lions for ail its lands, încluding the outlet west. The langnage of the 
descriptive part of that patent touching the outlet is "that the United 
States further guaranty to the Cherokee Nation a perpétuai outlet 
west, and a free and unmolested use of ail the country west of the 
western boundary of said 7,000,000 of acres as far west as the sov- 
ereignty of the United States and their right of soil extend." The 
"granting clause" is that the United States hâve "given, granted, and 
by thèse présents do give and grant, unto the Cherokee Nation the two 
tracts of land surveyed," which two tracts included the outlet. The 
habendum clause is "to hâve and to hold the same, together with ail 
the rights, privilèges, and appurtenances thereunto belonging, to the 
said Cherokee Nation," forever subject, however, "to the right of the 
United States to permit other tribes of red men to get sait on the Sait 
plain on the western prairie referred to in the second article of the 
the treaties of the twenty-ninth of December, 1836, which Sait plain 
lias been ascertained to be within the limits prescribed for the outlet, 
and subject further to the condition provided by the act of congress, 
of the twenty-eighth of May, 1830," and which condition is that "the 
lands hereby granted, shall revert to the United States., if the Chero- 
kee Nation beoome extinct or abandon the same." By looking at the 
title of the Cherokees to their lands, we find that they hold them ail 
by substantially the same kind of title, the only différence being 
that the outlet is incumbered with the stipulation that the United 
States is to permit other tribes to get sait on the Sait plains. With 
this exception, the title of the Cherokee Nation to the outlet is just as 
fixed, certain, extensive, and perpétuai as the title to any of their 
lands. This court held in the case of U. S. v. Reese, 5 Dill. 405, that 
"the Cherokees hold their land by title différent from the Indian title, 
by occupation; they derived it by grant from the United States. It 
is a base, qualifiied, or determinable fee without the right of reversion, 
but only a possibility of reversion, in the United States. This in ef- 
feet puis ail the estate in the Cherokee Nation." 

Prior to the act of congress of January 6, 1883, ail of the country 
lying west of Missouri and Arkansas, known as the "Indian Territory," 
was attached by a law of the United States to the judicial district of 
Arkansas. And the district court of such district had jurisdiction 
over ail the country descrîbed above as Indian country for the trial of 
offenses, when committed by a certain class of persons, orupona cer- 
tain class of persons. Up to the time of the act above referred to 
there was no question as to the Cherokee outlet being in the jurisdic- 
tion of the district court for the Westei-n district of Arkansas. It 
was Indian country and Indian country, lying west of Missouri and 
Arkansas, and a part of what was known as the Indian country. On 
the date above named, congress passed an act entitled "An act to 
provide for holding a term of the district court of the United States,. 
at Wichita, Kansas, and for other purposes, which provides, by section 
2, "that ail that part of the Indian Territory lying north of the Can- 
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adian river and east of Texas and the lOOth meridian, not set apart 
and occupied by the Cherokee, Creek, and Seminole Indian tribes, shall, 
from and after the passage of this act, be annexed to and constitute a 
part of the United States judicial district of Kansas, and the United 
States courts at Wichita and Fort Scott, in the district of Kansas, 
shall hâve exclusive original jurisdiction of ail offenses committed 
within the limits of the territory hereby annexed to said district of 
Kansas against any of the lawa of the United States now or that 
may hereafter be operative therein." 22 St. 400. 

By the treaties and patent above referred to the Cherokee outlet 
Avas, beyond question, set apart to the Cherokees and to that extent 
was in a condition the converse of that which is necessary to attach 
it to the district of Kansas. It matters not what may hâve been the 
extent of their title. If they had a title of any degree whatever, it 
Avas set apart to them. Now, at the time of the commission of this 
alleged offense, was it occupied by the Cherokee tribe of Indians? If 
it was set apart and occupied by this tribe, it is not in the jurisdio- 
tion of the district court of Kansas. 

The évidence in this case shows that the Cherokee Nation bas cou- 
stantly, and ail the time since it obtained the outlet, claimed it, and 
exercised acts of ownership and control over it. The nation bas col- 
lected at différent times a grazier's tax from white men who were 
grazing their stock on it. Individual Indians bave gone on it and 
fenced up large tracts of land on the outlet. Différent individual In- 
dians hâve gone out and lived on it, and now live on it. That since 
the passage of this law of January 6, 1883, the Cherokee Nation bas 
leased to citizensof the United States for grazing purposes 6,000,000 
acres of this outlet. That under the provisions of the sixteenth arti- 
cle of the treaty of 1866 with the United States, it bas sold tracts of 
land on this outlet for réservations to the Pawnees, Ponças, Nez - 
Perces, Otoes, and Missouras. The very country where this alleged 
offense was committed, was, at the time of its commission, leased to 
the cattle men as a part of the 6,000,000-acre lease. That the Cher- 
okee Nation never bas abandoned any part of the outlet except what 
it bas sold. It claims the title and possession of the outlet and of that 
part of it where this alleged offense is shown to hâve been committed. 
The United States, the grantor, bas admitted its title to it. Then, 
does the Cherokee Nation occupy the country where the offense was 
committed? It becomes necessary in this connection to aseertain 
what is meant by the word "occupy." It is well to remember that 
the country was set apart to the Cherokee Nation, — not to individual 
Cherokees, but to the Cherokee Nation as such. When congress used 
the phrase "not set apart and occupied," did it mean to imply that 
to constitute an occupation the Cherokee Nation must actually réside 
on the land, as a tenant résides in the house of bis landlord? How 
could the nation do that? This would be impossible. Did it mean 
to say that ail the country upon which individual Indians, members 
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of the tribe, did not actually réside, was after the passage of the act 
to be in the jnrisdiction of the district court of Kansas? If so, the 
jurisdictionof that court would be of the most rambling, meandering, 
and uncertaincharacter; as it is a notorious fact that there are mill- 
ions of acres scattered ail over the Cherokee Nation, which are not 
occupied either by the nation or ils eitizens in the sensé of actual 
résidence upon the land. We find that the word "occupied" or "oc- 
cupation," may be so used in law, in connection with other expres- 
sions, or under the peculiar faeta of the case, as to signify actual rési- 
dence. Under the peculiar facts hère, actual résidence of the Chero- 
kee Nation would be an impossibility and an absurdity. When con- 
gress used the word "occupied," it could hâve meant no more than 
possession of the coutitry. To hâve possession does not require act- 
ual résidence. Words are to be taken according to their customary 
légal meaning. We find that, ordinarily, in the law, the words "occu- 
pation," or "occupy," or "occupied," mean, as used, subject to the 
will and control possessio pedis; that the words "occupation," or 
"occupy," or "occupied," are synonymous with subjection to the will 
and control. Wherever there is a subjection of land to the will and 
control of another with title in him, it is occupied by that other. It 
is in the actual légal possession of that other. Lawrence v. Fulton, 
19 Cal. 690; Plume v. Seward, 4 Cal. 9é; Bailey v. Irby, 2 Nott 
& McC, (8. C.) 343; Jackson v. Woodruff, 1 Cow. 285; Jackson v. 
Halstead, 5 Cow. 219. Messrs. Rapalje & Lawrence, in their Law 
Dict. vol. 2, p. 893, in defining the word "occupation," say, "In its 
usual sensé, it is where a person exercises physical control over land." 
Hence, when a nation or body of people hâve the title to land, and 
the same is subject to their will and control, it is occupied by them, 
— legally, it is in their possession. 

The government of the United States occupies ail of its public lands. 
The Cherokee Nation occupies, and is in the actual légal possession 
of, ail its lands to which it has title, and to which it bas not relin- 
quished such title. This, in my judgment, is the only reasonable in- 
terprétation which can be given to this word "occupied," as used in 
the act of eongress of January 6, 1883. If this be so, there is left 
no room for any other construction of this act of eongress than that 
it does not put in the jurisdiction of the district court of Kansas any 
of the Cherokee country to which the nation has title, and which is 
subject to its will and control. But it is claimed in this case that 
the Cherokees no longer hâve any title to the country where the al- 
leged offense is said to bave occurred, as they sold it to the Cheyennes 
and Arapahoes in 1866. 

We find by the treaty of May 22, 1866, between the United States 
and the Cheyennes and Arapahoes, a réservation was set apart for 
them, which included, as a part thereof, the very country where this 
alleged crime was committed. By the terms of the second article of 
the treaty they were not required to settle on said réservation until 
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Ëucli time as the United States shall hâve extinguished ail claîras of 
title thereto on the part of other Indians to said réservation. They 
did not settle on this'reservation, and claimed that they did not nn- 
derstand the location of it as defined by the treaty with them of Au- 
gust 16, 1868, and therefore refused to go upon it. The président of 
the United States, by executive order of August 10, 1869, located 
them on their présent réservation on the North Fork of the Cana- 
dian river. By the sixteenth article of the treaty of July 27, 1866, 
hetween the United States and the Cherokees, it was agreed "that the 
United States may settle friendly Indians in any part of the Chero- 
kee country west of 96 deg., to be taken in compact form, in quantity 
not Gxceeding 160 acres for each memberof each of said tribes thus 
to be settled; the boundaries of each of said districts to be distinotly 
marked, and the land conveyed in fee-simple to each of said tribes, 
to be held in common, or by their members in severalty, as the United 
States may décide ; said lands thus disposed of to be paid for to the 
Cberokee Nation at siich priée as may be agreed on between the said 
parties in interest, subject to the approval of the président, and if 
they shoiild not agrée, then the price to be fixed by the président; 
the Cherokee Nation to retain the right of possession of and jurisdic- 
tion over ail of said country west of 96 deg. oE longitude, until thus 
sold and occupied, after which their jurisdiction and right of posses- 
sion to terminate forever as to each of said districts thus sold and 
occupied. The plain meaning of this provision of the treaty is that 
%vhen the United States should désire any of the outlet for the settle- 
ment of friendly Indians on the same, that the Cherokees would sell 
the same to such Indians, and make title in fee-simple to them for 
the came, — the purchase price to be paid by them, or the govern- 
ment of the United States for them, to the Cherokees. But until the 
country, or any part of it, is so sold and occupied, the right of pos- 
session and jurisdiction 'over ail of said country west of 96 deg. of 
longitude to be retained by the Cherokees. Hère is a plain récogni- 
tion of the title of the Cherokees by the government of the United 
States, with their right of possession and jurisdiction. Inasmuch as 
there never was any sale by the Cherokees to the Cheyennes and Ara- 
pahoes of the country where this offense was committed, that the 
same was never sold by them and occupied by the Cheyennes and Ar- 
apahoes, the country is still in the condition of being set apart and 
occupied by the Cherokees, and does not come under the désignation 
of Indian country not set apart and occupied by the Cherokees. There- 
fore, it is not in the jurisdiction of the United States district court 
for the district of Kansas, and that court is not one in which a trial 
of the case of Eogers can be had, and the "petitioner" cannot be re- 
moved to said district, and the "warrant of removal" will be refused, 
and the petitioner in tho proceeding by habeas corpus will be dis- 
charged. 
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United States v. Gunnikg and another. 

[Circuit Court, S. D. New York. May 8, 1885.) 

Patents for Inventions— Patent Obtained bt Fraud— Motion to Reopkh 
Case. 

Motion to reopen case for furthér proof denied, and former opinion (22 Fed. 
Rkp. 653j adliered to. 

In Equity. 

Andrew J. Todd, for défendant IngersoU. 

G. E. P. Howard, for plaintiff. 

Wheblek, j. This cause has now been heard upon the motion of 
the défendant IngersoU, made since the hearing in chief, (22 Fed. 
Eep. 653,) to reopen the case for further proof. The testimony 
sought to be had is that of the défendant Gunning, as to making the 
invention, and that of one Barnes, in corroboration. Tiie patent is 
No. 265,051, dated September 26, 1882, and is for letters and figures 
of enamel, baked on copper or other métal, for signs on Windows, and 
in other places. The testimony proposed is in substance that, see- 
ing enameled articles, he conceived the idea of making letters and 
figures of the same material in the same way before any one else; 
and suggested it to others, who acted upon the suggestion, and made 
such letters, but not that he ever made any such letters or ligures. 
The principal testimony is his own, and there is none shown to be 
had that he did not know of, nor that the défendant IngersoU is 
shown not to hâve been aware of before the hearing. The princi- 
pal ground for the motion is that she was not able to take his testi- 
mony af ter the plaintiff's testimony was closed. He and Barnes were 
both witnesses for the plaintiiï, but not to the making of the inven- 
tion. It does not appear that he was so far distant that she could 
not easily take his testimony if she had known where he was ; nor 
that she made any arrangement with him, or undertook to, when 
she was in communication with him, for taking bis testimony, or for 
keeping informed of his whereabouts. Affidavits are made that she 
diligently endeavored to find him, when she got ready to take testi- 
mony, but what efforts she made are not set out. On the whole, it 
appears that she lost this testimony rather from her own lack of dili- 
gence than from any other cause. She shows no right to bave the 
case opened according to the usual practice in such cases ; and her 
motion can be granted only by the exercise of large discrétion in her 
favor. 

As this is a bill to repeal the patent for fault in its procurement, 
the existence of the fraud, and not the validity of the patent otherwise, 
is the main thing in controversy. But upon the question whether dis- 
crétion should be exercised to give unusual relief, it is proper to look 
into the nature of the patehted invention far enough to ascertain 
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whethei" any useful resuit îs Hkely to follow from îts exercise. Gun- 
ning does not prétend that he invented enameling on métal, and of 
course not that he invented signs, or letters for signs. The materials 
and mode of manufacture were ail old. The most that he did, accord- 
ing to his own story, as now told, was to conceive the idea of making 
letters out of old materials in an old way. There was nothing new 
but the purpose. This would not appear to be any patentable inven- 
tion. Pennsylvania R. Co. v. Locomotive Scifety Truck Co. 110 U. 
S. 490; S. G. 4 Sup. et. Eep. 220. 

It does not appear that the patent could be saved from thîs suit 
for any good purpose, even if the proposed testimony would save it. 
Gunning might prefer that the patent should fail from other grounda 
than his fraud, but he is not asking for anything in this behalf. No 
costs were allowed against the défendant IngersoU, and none would 
be taxable in her favor against the gQvernment if she should prevail 
in this case, and no fraud is proved against her; therefore it ean 
make no différence to her whether the patent fails hère or not, unless 
she wishes to hold it for some improper purpose, which is not to be 
presumed. Besides this, there is the fact which appears in the case, 
and which the proposed testimony does not meet, that the patented 
letters, made by others, were sold by Gunning more than two years 
prior to his application, which would invalidate the patent, although 
bis affidavit that the invention had not been in public use or on sale 
for two years prior to the application, which accompanied the appli- 
cation, may not bave been made with such frauduîent intent as to 
warrant a decree setting aside the patent. 

Motion denied. 



The Anchoeia. 
(DiUrîct Court, S. D. New York. MarcL 29, 188S.) 

AdmiraijTT Pbacticb — Exceptions — Final Hearing — Costs. 

The hearing of exceptions to a pleading in admiralty, where the exceptions 
are in the nature of a spécial demurrer, or a motion to make more deiinite and 
certain, is not such a " final hearing in equity or admiralty," under section 824 
of the Revised Statutes, as to entitle a party to a docket fee or costs. 

In Admiralty. 

Scudder é Carter and Geo. A. BlacJc, for libelants. 

Hill, Wing d Shoudy, for the Anchoria. 

Bbown, J. The libelants having exeepted to the answer for want 
of sufficiency, fuUness, and distinctness, the exceptions were sustained, 
and the défendant was directed, as provided by rule 28 in admiralty, 
to answer more fuUy. On the settlement of the order the libelants 
claimed costs of the hearing upon the exceptions. Eule 28, promul- 
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gated in 1844, authorizecl the court to require the; défendant "to pay 
such costs as the court shall adjudgè reasonable." The subséquent 
fee bill of 1853, as modified by section 823 ot the Eevised Statutea, 
provides, however,that "the following and no other compensation shall 
be taxed to attorneys," etc., "except in cases otherwise expressly pro- 
vided by law." Among the fées made taxable by the following sec- 
tions there are no costs provided for the hearing of a motion merely. 
The only language applicable is the provision for a docket fee "on 
a final hearing in equity or admiralty," under section 824. In the 
case of Wooster v. Handy, 23 Fed. Eep. 49, Mr. Justice Bla.tchfokd 
lias recently earefully considered what constitutes a final hearing 
aufïicient to entitle the party to tax a docket fee. In conclusion, 
it is said that "there must be a hearing of the cause on ita merits; 
that is, a submission of it to the court in such shape as the parties 
choose to give it, with a view to a détermination whether the plaintiiï 
or libelant has made out the case stated by him in his bill or libel as 
the ground for the permanent relief, which his pleading seeks, on 
such proofs as the parties place before the court, — be the case one of 
pro confessa, or bill, or libel and answer, or pleadings alone, or plead- 
ings and proofs." 

From this it is clear that unless the hearing be one upon which it 
is compétent for the court to make either a final or an interlocutory 
decree binding the parties upon the, merits, it is not such a "final 
hearing" as authorizes an allowance of costs; but where the hearing 
is of that charaoter, such a fee may be awarded. This is in accord- 
ance with what, since 1853, has been the practice of this court upon 
the hearing of exceptions to a libel or an answer. Where the excep- 
tions go to the whole cause of action, or to the sufîiciency of the libel or 
answer, and are such as in common law pleading would be équivalent 
to a gênerai demurrer, the practice has been to allow a docket fee to 
the suceessful party. Such a hearing is in efïect a final hearing upon 
the cause presented by the pleadings and exceptions. In such cases 
it is discretionary with the court whetlier it will permit any amend- 
ment or not; and if none is permitted, a final decree would foUow. 
The fact that the court may permit further pleading on the payment 
of the costs, does not make the previous hearing any less a final one 
as respects the cause of action already heard before the court. This 
rule was applied by Judge Betts upon exceptions to a libel involving 
the merits in the case of Whitlock v. The Thaïes, February term, 
1859, in which the exceptions were overruled and a docket fee was 
allowed to the libelant, and the défendant was permitted to answer. 
It was applied by Bexedigt, J., in the case of Aumach v. S. S. Créole, 
November 24, 1865, upon exceptions to the libel for insufiiciency, 
where the exceptions were sustained, and a decree ordered for the 
claimant, with liberty to the libelant to file an amended libel on pay- 
ment of costs. 

The exceptions in this case are not to the merits, or to the gênerai 
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sufficieney of the libel; but are in the nature of a spécial demurrer, or of 
a motion to make the pleadings more definite and certain. Upon excep- 
tions of this limited character, rule 28, before referred tp, directs what 
order the court shall make ; namely, to require the défendant "forth- 
AV'ith to answer the same." As this rule is a spécifie direction to the 
court, I think the court would not be fairly authorized or warranted, 
under the more gênerai provisions of rules 30 and 32, to proceed pro 
confessa against the défendant in the firat instance for default of "due 
answer." But should a default be afterwards entered for the défend- 
ants contumacy in not obeying an order entered under rule 28, there 
is no doubt a docket fee could then be taxed. Wooster v. Handy, 
supra; Hayford v. Griffith, 3 Blatchf, 79; The Bay City, 3 Fed. Eep. 
48; In re Trundy, 18'Fed. Bep. 607. 

A hearing on exceptions like the présent is, therefore, in no sensé 
a final hearing; and the practice which bas previously obtained, in 
not awarding costs on such hearings, must be adhered to. 



The Nellie Flago. 

{District Court, N. D. New York. May 12, 1885.) 

TOWAGE— NegI.TOIINCE— iNJtTRY TO CANAL-BoAT IN LOCK. 

On examinationof the évidence in this case, AeW,'that négligence on the part 
of the 8team-iug Nellie Flagg, caus'ng the injuryto the canal-boat William A. 
Ruhdell, was not shown, and that the libel should be dismlssed. 

In Admiralty. 

J. F. Mosher, for libelant. 

E. W. Douglas and E. L. Fursman, for claimant. 

CoxE, J. The libelant, Charles P. Moore, as master of the canal- 
boat William A. Eundell, contends that on the eighteenth day of No- 
vember, 1882, at West Troy, New York, while bis boat was being 
towed by the steam-tug Nellie Flagg, she was injured by the carelesa 
and unskillful navigation of the tug, in running her against the center 
pier, which divides the locks between the Hudson river and the State 
Basin at that point. Through one of thèse locks it was necessary 
for the canal-boat to pass in order to reach her destination. The 
claimant insista, inter alla, that the injury was caused, after the tug 
had cast the canal-boat loose, by the négligence of the libelant in per- 
mitting her to strike, stem on, against the bucking-beam of the lock. 
The évidence sufficiently establishes the following propositions: 

First. While the canal-boat was in charge of the tug, her lowest guard, at 
the corner of the port-bow, came in contact with the north-west corner of the 
pier. Second. After the tug had left her she struck the bucking-beam of the 
locK, stemon. This the libelant admits. Third. ïhe leak was not discovered 
until she was in the lock. Fourth. After being put on the dry-dock, it was 
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found that there was an bpening on the port-bow from 18 inehes to a feet 
below the lowest guard, at the upper edge of the corner-streak, on the turn 
coming up to the side from the bottom of the boat. The seam, for a distance 
of from four to ûve feet, had opened sufflciently to permit the oalcum to be 

dravvn out and cause the leak. 

Even if it be assumeu that the blows were equally severe, how can 
the court détermine, upon this proof, which of the two opened the 
seam ? Dpon what theory can it be said that this was done prier to the 
entry into the lock ? And yet, remembering that the burden is upon 
the libelant, it is incumbent upon him to satist'y the court, by évi- 
dence having greater weight than that offered by the claimant, that 
the blow at the pier oecasioned the damage of which he complains. 

It is thought tliat there is no way of ascertaining, with any degree 
of certainty, that the tug caused the injury. To say that she did do so 
would be to substitute inference for proof. The strongest staternent 
permissible from the évidence is that she might hâve done so. But 
spéculation and conjecture bave no place in an investigation of this 
character. If, then, the proof were equally balanced between the 
two théories, it is quite clear that the libelant could not recover. 

The claimant has, however, established, by a prépondérance of év- 
idence, that the injury was infiicted in the lock. The only expert 
witness called — the boat-builder who repaired the canal-boat — was 
clearly of the opinion that the opening of the seam was caused by a 
blow on the stem, and that it was improbable, if not impossible, that 
it could be caused by a blow of the character described by the libelant. 

The évidence is conflicting as to the manner in which the tug landed 
the boat at the pier. That there was nothing unusual about it is 
maintained by a majority of the witnesses. Even if she struck the 
pier with more than ordinary force, there can be little donbt that the 
blow was a glancing one, and that the first seam above the corner- 
streak, where the leak occurred, was nearly two feet below the point 
of contact, and could not possibly hâve corne in direct collision with 
the pier. Add to this the fact that, on the testimony, the collision 
at the bucking-beam was the severer of the two, and that after it oc- 
cured the leak was first discovered, although the blow at the pier was 
given some 20 minutes before, and the presumptions point with great 
clearness to the claimant's contention that the négligence which 
caused the injury must be imputed to the libelant. 

It foUowa that the libel must be dismissed, with costs. 
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Central Trust Uo. v. Texas & St. L. Ey. Co., Camden Lumber Co., 
and others, Intervenors.* 

[Circuit Court, E. D. Missouri. April 29, 1885.) 

1. Liens for Railway Supplies— Open Account. 

Under the Missouri statutes a material-man is entitied to a lien for the wliole 
amount due him for materials fuinislied a railroad under an open and current 
account, if the last itemof the account accrued subsequently to the time within 
which a lien could be filed. 

2. Samb — Equitable Liehs— Moutsages. 

Where a material-man is entitled to a statutory lien against a railroad in the 
hands of a receiver, tliis court will treat his claim aa if ail necessary steps had 
becn taken under the statute, and wiU allow him an équitable lien prior in right . 
to that of mortgage créditera. 

Exceptions to Master's Eeport. 

The intervenors' claim in this case is for lumber furnished from 
time to time, between August 20, 1883, and December 3, 1883. De- 
fault in the payment of interest took place September 1, 1883, and a 
receiver was appointed January 12, 1884. 

L. P. Nolan, for intervenors. 

Butler, Hubbard é Stillman, Phillip é Stewart, and Eleneîous 
Smith, for complainant. 

Wells H. Blodgett and Eleneious Smith, for receiver. 

Brewbe, J., (oralh/.) In the intervening pétitions in the Texas & 
St. Louis Eailway Company, which hâve been held by us for some 
time because of the décision of the suprême court of this state as to 
the construction of tbe lien law, the conclusion to which we hâve 
come is that the master has rightly interpreted that lien law, and that 
his exposition of the order heretofore made by this court, in référence 
to subsistjng contracts, is also correct. Were it not for the fact that 
the materials furnished went into the permanent structure of the 
road, and for which a lien could be obtained, we think that the claims 
would bave to be disallowed as far as the items of account furnished 
prior to the first of September are concerned. But there was an 
"open, running account," as the suprême court construe that term. 
Indeed, in référence to one of thèse cases, the parties agreed that 
there was an open, running account ; and while the essential facts, 
as narrated by the master, do not seem to me to fully bring it within 
the description of an "open, running account," yet there is an express 
stipulation of the parties. The other case présents substantially the 
same facts ; and if there was an open, running account, the last items 
of which accrued subsequently to the time within which a lien could 
be filed, the whole account should be sustained as a prior claim ; for, 
as was stated very early in the proceedings in this case and formu- 
lated in an order, where parties are entitled to a lien, and can secure 

ïReported by Benj. F. Kex, Esq., of the St. Louis bar 
v.28F,no.l4— 43 
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it by certain proceedings under the statutes of the state, they are 
not required to go to the expeuse of such proceedings, but this court 
will treat it aa thongh ail needful steps had been taken to establish 
the lien. In both thèse cases — one by express stipulation, and the 
other by a fair construction of the entire testimony — there -were open, 
running accounts for material which passed into the permanent 
structure of the road. We think the parties were entitled to a lien, 
and therefore their entire claims should be allowed, and the exceptions 
to the report of the master will be overruled. 

In référence to the particular order discussed by counsel, my brother 
Tbeat bas prepared an exposition which may help to a right under- 
, standing in future proceedings in this and other cases, which I wiU 
read: 

" The varions rulings of the court with respect to betterments and wages, not 
within the respective times stated, — to-wit, six months or otherwise, — liave 
rested upon this distinct proposition : That supplies f urnished or services per- 
f ormed under a subsisting contract, to Which and to the continuance of which 
the parties were respectively bound, and the termination of said contract did 
not happen except within the time limited; or wlien such a continuing con- 
tract was still in force at the appointment of a receiver, the items of such con- 
tinuing and subsisting contraets would fall within the prescribed rules. No 
other demands, independent in their nature, incurred before the prescribed 
time, are to be treated other than as crédits at large. If this ruling is en- 
forced there need be no difflculty with respect to what are called » open and 
current ' accounts. Such accounts must be under subsisting contracte, not to 
be terminated until within the period of time named; otherwise ail items 
previous to that time must be rejected. This ruling may be subjeet to an ex- 
ception where the local statute gives a lien under a différent limitation. In 
the latter cases ditflculties may arise if local décisions are followed, each one 
of which must dépend on its spécial facts.' 

That is, in order that there shall be a subsisting contract, it must 
be one binding on the vendor as well as upon the railroad. A mère 
■op^n, running account does not necessarily come within the purview 
of that. In dealingwith a groeery merebant, for instance, you order 
separately from day to day, and while, by implied understanding or 
express agreement, there may be an open, running account, yet it is 
an account terminable at the option of either party at any time. The 
purchaser may say he will make no further purchases. The mer- 
chant may décline to make further sales. It is not, therefore, a sub- 
sisting contract. There must be a contract by which the vendor is 
under obligation to furnish for a definite time; as for instance, if the 
vendor had contracted to furnish for a period of six montbs, so much 
lumber each month at a certain rate, there is a contract which during 
the six months is binding upon him as well as binding upon the road. 
It is a subsisting contract enforceable as against both parties. But 
where there is simply an open, running account, terminable at the 
instance of either party, at any time, it is not within the scope of the 
order. We think the master fairly interpreted it, and we sustain bis 
construction. 
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Central Trust Co. and another v. Wabash, St. L. & P. Et. Co. 

and others.* 

{Circuit Court, B. D. Missouri. May 1, 1885.) 

RacEivEiîBHiPS— Attobney'8 Fbes. 

Whére, during the pendency of a receivership, counsel for the complainant 
présent claims for professional services for allowance, they wiJl not be allowed 
the f ull value of their services, but only a part thereof ; and the balance will 
be allowed to stand until the litigation is disposed of, and the court can see 
■whether or not the property in the receiver's hands will suffice to pay ail ex- 
pansés, and the court will then décide what final, allowance should be made. 

In the Matter of the Application of Messrs. Green, Burnett & 
Humphreys, for an allowance for professional services as attorneys 
for the petitioner in Wabash d; St. L. é P. Ry. Co. v. Central Trust 
Co. and others. 

Green, Burnett d Humphreys, pro se. 

Wells H. Blodgett, H. S. Priest, and Geo. S. Graver, for receiver. 

Bebwbh, J., (prally.) It is not because we think the couneel hâve 
not earned the amount reported by the master in their favor that we 
do not sustain this report in full; but we do not believe in the policy 
or propriety, pending a receivership, of making a large allowance to 
parties who are employed as officers of the court, or in looking after 
the interests of clients in that connection. They should wait un- 
til the matter cornes to a close, and then their bills, as a whole, 
should be presented. The court can then look at them, and pass 
upon the question as to whether they are correct or not. It makes a 
great différence, practically, in the administration of affairs, whether 
parties présent bills for two or three thousand dollars every three or 
four months, or at the end of the litigation for eight or ten thousand 
dollars. We do not mean that counsel shall go without compensation 
as the case progresses, because they cannot afford to; but still thèse 
intermediate allowances will always be small, and will not be in the 
way of a détermination of what the services up to that time arereally 
worth, or what they should be at the final disposition of the case. 
They will be simply in view of the necessities, so to speak, of counsel 
pending litigation; and while the master in this case recommends an 
allowance of $6,000, the order will be that thèse gentlemen be paid 
$2,000 oh account. The matter will stand over until we come to the 
final disposition of the Wabash Case, and then ail fées and claims 
will be presented, and it will be seen whether there are funds enough 
in the Wabash road to pay the expenses. 

1 Reported by Benj. F. Rex, Bsq., of the St. Louis bar. 
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WooiiDEiDOE and others v. Ieving and others. 
Valley Nat. Bank op St. Louis v. Klein and others. 

(Circuit Court, S, D. Mississippi. November Term, 1884.) 

1. ASSIGNMENT FOB BeNEFIT OF CRBDITOUS — RESERVATION OF EXBMPT 'PllOPEKÏY 

— Partnbrship Assignmknt. 

Where an assignment by a flrm in Mississippi excepts f rom the property con- 
veyed such portion of it as is exempt by law from sale under exécution, as 
provided by the laws of that state, witbout designating wliat property is claimed, 
andwhether it is partnership property or individual property, the presumption 
•will be that the exemption was intended to be out of the individual property 
of each partner, and the assignment will not be void. 

2. Samb — Attornbt's Febs. 

A provision iti an assignment that the assignée may, as part of the expcnses 
of executing the trust, pay necessary attorney's fées, will not invalidate the as- 
Bignment, unloss such fées are to be paid for defeating an attachment. 

3. Bamb — Paymbst of Firm Dbbts — Paymbnt of Partnbr's Dbbts. 

That the asssignment appropriâtes ail of the assets belonging to the flrm and 
to each individual membcr to the payment of the partnership debts, and, if 
any shall remain, then the remainder, whether arising from the partnership 
assets or that belonging to the individual members, to the payment of the in- 
dividual debts of the assignors, will not render it void. 

4. SaME — ISTENT TO DeFRACJD CrEDITORS. 

On examination of the circumstances, as disclosed by the évidence in thia 
case, held, that the assignment was intended to defraud creditors, and was 
fraudulent in fact. 

6. Samb — Power of Assignor to Exécute Assignment. 

It furtlier appearing that the member of the banking flrm who executed the 
assignment in this case had no aulhority to do so, held, that it was void in toto. 

In Equity. 

A. B. Pittman, for S. L. Wooldridge and others. 

Catchings é Dabney, Buck é Clark, and H. G, McGdbe, for Valley 
Nat. Bank. 

Martin Marshall and Miller, Smith é Hirsh, for attaching creditors. 

Shelton é Crutcher, Birchut é Oillaud, and Nugent de McWillie, for 
assignée and assignors. 

HiLL, J. Thèse two causes are submitted together, upon bills, an- 
swers, exhibits, and proofs ; the purpose of both suits being to hâve 
declared null and void, and canceled, an assignment and trust deed 
executed by said G. M. Klein, in his own name, and in the name 
of his father, said J. A. Klein, on the twenty-first day of November, 
1883, upon the alleged grounds that said trust deed is — First, upon its 
face, fraudulent and void; and, secondly, that it was executed with the 
fraudulent purpose of hindering and delaying the creditors of said J. 
A. and G. M. Klein, as bankers and copartners, and as individuals. 
The answers deny the fraud charged, to which complainants hâve 
filed replications, and upon which a large volume of testimony haa 
been taken and read upon the hearing, and will be referred to in con- 
sidering the questions presented for décision. 
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The first question preaented is as to wlietlier or not the assignment, 
apon its face, contains any stipulations, which will, in law, render it 
fraudulent and void. This assignment is very lengthy, and was drawn 
by a lawyer, with unusual carô, and in substance purposes to convey 
every species of property, rights, crédits, and assets of erery descrip- 
tion, owned or possessed in any way by said J. A. and Q. M. Klein, 
as bankers, doing business under the name and style of the "Missis- 
sippi Valley Bank," or otherwise, as partners, and of each of their 
individual property and assets of every description, wherever situated, 
to the défendant G. S. Irving, as trustée, who is by the assignment 
yested with the usual powers to sell the property and coUect the as- 
sets of every kind; in a word, to reduce the entire property and assets 
into money, and, after the payment of the expenses of the trust, to 
first pay a very numerous class of preferred creditors, and then to pay 
those not preferred, if suffieient, and if not sufficient in either case, 
then to pay them ratably. The assignment provides that ail the as- 
sets of the copartnership, and of its individual members, shall first be 
appropriated to the payment of the firm«debts, and, if anything shall 
remain, then to apply the same to the payment of the individual 
claims against the said J. A. and G. M. Klein, whether arising from 
the firm assets, ,or those belonging to the individual members. 

The clauses in the assignment which it is insisted render it void, 
are — First, that it excepts from the property conveyed such portion of 
it as is exempt by law from sale under exécution, as provided by the 
laws of this state, without designating what property is elaimed, and 
whether it is partnership or individual property, I bave heretofore 
held that such a provision in an assignment of an insolvent debtor's 
property will render it void; and such bas been the holding of the 
suprême court of Tennessee, and, since the décision made by me, of 
two or more courts of high authority; but as the suprême court of 
this state bas held differently, I yield my own opinion to the better 
judgment of that court. Had the assignment escepted the exemp- 
tions out of the partnership property, I would hold it void; but it 
does not, and the presumption is that it was intended to be out of the 
individual property of each ; therefore this objection is not well taken. 
The next objection is that it allows the assignée to pay, as part of the 
expenses of executing the trust, necessary attorney's fées. There is no 
objection to this, but I bave held and still hold that in such assign- 
ments, if there is a provision to pay attorney's fées for defeating the 
attachment, it is an appropriation of the assets to pay the obligation 
of the assigner, — that being bis suit alone, — and that such a provision 
will render the assignment void. But this assignment does not con- 
tain this provision, therefore this objection is not well taken. The 
third and last objection is that the assignment appropriâtes ail of the 
assets belonging to the firm, and to each individual member, to the 
payment of the partnership debts, and, if any shall remain, then the 
remainder, whether arising from the partnership assets, or that be- 
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longing to the indîvîdaal members, îs to be applied to the payment oî 
the individual debts of the assignors. 

The assignment sets out with the déclaration of the insolvency of 
the banking firm, but does not déclare the insolvency of the members 
of the firm as individuals, apart from their individual liability for the 
debts arising by the firm. Had it provided that the firm assets should 
be applied to the payment of the individuals debts, without first satis- 
fyingthe debts owing by the firm, I would hold the assignment fraudu- 
lent and void; but that is not the provision of this assignment. The 
provision is that after the partnership debts are satisfied, the residue, 
whether arising from partnership debts, or those beionging to the in- 
dividual members, shall be applied to the payment of the debts against 
the individual members. If it is intended that the individual property 
of one member, or his share in the partnership assets, shall be, before 
the payment of his own debts, applied to the payment of the other, 
it would render the assignment fraudulent and void. This the assignée 
might do without violating the directions of the assignment, and is 
certainly a strong circumstance, taken in connection with other cir- 
cumstances, tending to establish the fraudulent intent upon the part 
of G. M. Klein -in making this conveyance; but I am not prepared to 
hold that it is suiEeient to hold it void upon its face, therefore I can- 
not conclude that the conveyance contains, upon its face, sufficient pro- 
visions to render it fraudulent and void. 

The next question is, was the assignment executed with the fraudu- 
lent purpose of hindering and delaying the creditors of the banking 
firm, or of either of its members ? The proof shows that J. A. Klein, 
the senior partner of the firm, and father of G. M. Klein, had been in 
declining health for a number of years, and had for a year before the 
exécution of the assignment beeome so imbécile of mind as not to be 
able to comprehend any business matters, and bas since died without 
even knowing that his business had failed, or anything connected with 
it ; and that the entire business of the firm and his individual business 
had been conducted by his son, said G. M. Klein, — so that if any fraud 
was committed it was done by G. M. Klein, who had a power of at- 
torney, executed by his father before his mind became impaired, au- 
thorizing and empowering him to transact any business in his name, 
pertaining either to the business of the firm or of his private affairs ; 
but no provision is made in it for making an assignment of the char- 
acter of the one under considération. 

The proof also shows that G. M. Klein was engaged in quite a num- 
ber of other business enterprises, of which he seems to bave been a 
leading manager; that he had almost unlimited crédit, and little or 
nothing was known of the embarrassed condition of the banking firm, 
VI of any of the varions enterprises in which G. M. Klein was engaged, 
until the day of his failure ; that on the day before the assignment 
the bank received deposits amounting to over $90,000; that on that 
day he had a deed conveying to his mother two valuable store-houses, 
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valued at $24,000, (which from its date, and the date of the ac- 
knowledgment, was executed about a year previously, but never put 
upon the public record,) then placed upon record; that the rents 
had been collected and credited upon the books of the bank in the 
name of the firm, or of J. A. and G. M. Klein, and that nothing was 
known by others than the parties to it, and the officer -wbo took the 
acknowledgment; that such a conveyance had been executed, and it 
is not known that the oflicer knew the contents of the deed. On the 
same day J. A. Klein's account was charged with $20,000 for school 
warrants and other serip; and also on the same day a crédit for some 
$2,000, standing on the books of the bank to the crédit of M. G. Klein, 
of North Carolina, a brother of G. M. Klein, was by him transferred 
to the crédit of his mother ; and on the same day he sold a tract of 
land to his mother ; and on the next morning before the assignment 
was made he delivered to his mother $8,000 in warrants, etc. About 
5 o'clock on the evening of the twentieth of November, he sent for his 
attorney, closed the doors of the bank, and ail the employés in it went 
to work arranging for the assignment, which was completed, signed, 
and acknowledged before banking hours next morning. The défendant 
G. S. Irving was selected assignée. Mr. Irving was a customer of the 
bank, and was then indebted to it, and was a personal friend of the 
Messrs. Klein and family; the snreties upon his bond as assignée 
being the mother of Mr. Klein and other members of his family. 
When Klein applied to Irving to beeome his assignée, he remarked to 
him that he found that he could not meet paper then drftwn upon 
him, and that he would make an assignment in which he m^uld pre- 
fer his home creditors, and that he expected to arrange with the oth- 
ers, and rich creditors, on a basis of time. At the time of the assign- 
ment there was in the bank about $6,000 in warrants, which had 
been obtained from one Wolf, and for which a due bill had been given 
and was held by Wolf, After the assignment Klein gave the warrants 
baek to Wolf, and took up or canceled the due bill. Also, after the 
assignment, he delivered to the attorney of Mr. Peyton, of Eaymond, 
a note for about $5,000, belonging to his father; Peyton being a large 
créditer of the bank for deposits made, at interest, from time to time. 
The mercantile firm of Eagan & Martin were large creditors of the 
hank ; the last deposit by them having been made on the evening of 
the twentieth of November for a considérable siim. Eagan hearing of 
the failure of the bank became very much distressed, and importuned 
Klein to do something for him, in which he was aided by Mr. Andrews, 
a warm friend of Klein. Shortly afterwards Eagan & Martin were 
paid in money and warrants several thousand dollars, which Klein in 
his testimony stated that he obtained from his mother. He also testi- 
fies that since the failure he has paid to the destitute and needy home 
creditors some $15,000, which he also obtained from his mother. 
After the assignment was made, Klein made an assignment of an in- 
terest he had in certain railroad enterprises, upon which he placed a 
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liigh estîmate, to Thomas Kigby, who held a large indebtedness against 
the bank. This assignment -was antedated so as to show that it waa 
made before the assignment to Irving, and was witnessed by his con- 
fidential friand. 

The proof shows varions other transactions made by G. M. Klein 
before and soon after the assignment to Irving, which need not be re- 
ferred to in détail, which require explanation to establish their good 
faith. As soon as the failure was known to the citizens of Vicksburg, 
a very large number of ail classes of whom were creditors of the bank, 
and of the Klein 's individually, quite an excitement among themwas 
created, and a committee waa appointed to interview Klein, and to 
try to get him to do something for their relief . Of this committee Mr. 
A. Kuhn was chairman, or an active member, and he made an earnest 
application to Klein to do something for them. At the time of this 
interview Gen. Butts had been appointed receiver, and had possession 
of the assets. Klein was pressed to give a statement of the cause of 
the failure, and to give a statement of the assets of the bank and 
partners, which he promised to do, provided Butts, whom he con- 
sidered as his enemy, was r-emoved from the receivership, but that un- 
less that was done he would make no disclosure of the assets and 
business; that in speaking of the matter he pointed to the sides of 
the house, and remarked that there were securities ail around this 
house that no one knew anything about but himself, and would not, 
unless Butts was removed as receiver. Butts soon after resigned as 
receiver, but the statement bas not been furnished his successor. 
Klein in his déposition explains that he meant that the securities were 
in the hands of banks and others, as collatéral security for liabilities. 
to them; but there is no proof that he bas ever made a statement of 
them to the receiver, or diseovered them in any way. Klein in his 
déposition endeavors to explain a number of the transactions stated, 
but the circumstances were certainly such as to cast a strong suspicion 
upon their fairness, and ought to be explained by ail the proof within 
the control of the défendants sustaining the explanations attempted 
to be given by Klein, which bas not been done; and the presumption 
is that the proof could not be had. 

The proof further is that the liabilities, as shown by the books of 
the bank, are in ail $1,147,908.32, and the nominal assets of ail 
kinds, belonging either to the firm or the individual members, amount 
to about $400,000, out of which may be realized $200,000. For a 
considérable portion of the différence between the liabilities and the 
assets there is no satisfactory explanation; there may be a satisfac- 
tory reason, but it ought to be given. 

The sole question is, do thèse circumstances, considered separately, 
or ail taken together, establish a fraudulent purpose in G. M. Klein, 
in making this deed of assignment; or, if not, are its provisions such 
that the assignée cannot exécute the trust imposed ? Thèse convey- 
ances, like ail others, are presumed to be executed with au honest 
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purpose, and this presumption stands until overcome by the proof. 
It is said that courts should be astute in finding reasons to sustain 
them; I suppose the meaning is that courts should be astute in as- 
certaining tbe truth. Mr. Klein, in his testimony, says he did net 
know of his embarrassed condition until the twentieth day of Novem- 
ber, — the day before the assignaient was made, — and that he did not 
then contemplate making the assignment until about 5 o'clock in the 
evening. It was bis duty to bave known his pecuniary condition long 
before that time, and it is passing strange that ho did not do so; 
Whether he contemplated making the assignaient before the time 
stated by him or not, the arrangements made on that day to secure 
his family, by placing the deed to tbe town lots and improvements 
thereon on record, and the other provisions for his family, go far to 
establish the fact that some steps were to be taken without delay, or 
they would sufFer loss. There is no reason given why thèse steps were 
not taken before that time. 

The secrecy which was observed in preparing and executing the as- 
signment is anotber circumstance going to show the purpose of tbe 
transfer. That Q. M. Klein had no power to exécute the assignment 
in tbe uame of his father, and that, so far as that part of the assign- 
ment is concerned, it was not bindingon him in his life-time, orthose 
claiming after him, and is not binding on his individual creditors, is 
apparent — First, for want of power in tbe power of attorney ; and, sec- 
ondly, because the power of attorney was revoked by the insanity of 
J. A. Klein, the maker, and which insanity was well known to G. Mj 
Klein when he ex.ecuted the assignment, and which bad been care- 
fully concealed by him from the business publie. The effect of this 
want of power to exécute the assignment, if there was nothing more, 
in my opinion, renders the conveyance void, as it will be impossible 
for the assignée to exécute the trust imposed in ail such instruments, 
the conveyance itself being the only guide for tlic assignée. The esr 
tablishment of this want of power is necessarily done by proof out- 
side of the face of the assignment, and could not be considered when 
determining its validity or invalidity upon its face. And if the con- 
veyance were not invalid for this reason, I am satisfied that, consider- 
ing the occurrences upon the day before the assignment was executed^ 
on that day, and on the subséquent days, as shown by the évidence, 
it cannot be maintained that the conveyance was made with the sole 
purpose of baving ail the property and assets, purported i;o be con- 
veyed honestly and fairly, applied to the payment of the debts due 
by the firm and its members. This position is greatly strengthened 
by the fact that no statement bas ever been made of the collaterals 
claimed to be held by distant creditors, the refusai to disclose which 
only upon condition of Butts' removal was not consistent with good 
faith to his creditors ; and, had it been so, the failure to disclose them 
to his successor is unexplained. Therefore, for the reasons stated^ 
I am brought to the conclusion — First, that the assignment is fraudu- 
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lent în fact ; and, secondly, that it is voîd as to J. A. Klein, and is in- 
capable of exécution, and therefore void m toto. 

A decree will be entered in each cause declaring the assignaient 
null and void, and for its cancellation. 



How ExEOPTED. Under the New York law a gênerai assignment should 
be executed and acknowiedged by ail the members of the flrm the same as a 
deed of real estate, otherwise it is void and inoperative.* Where an assign- 
ment is made in another state, if valid there, is valid here.^ A partner who 
has withdrawn from the flrm need not join in the assignment by the fîrm.' 

Dissolution of Pabtnershif. If partners dissolve the partnership in 
good laith, and divide the partnership assets among themselves,'' or transfer 
them ail to one partner,^ after such transfer a partner may use the assets to 
pay his individual debts, without being a violation of the rights of partner- 
ship creditors.* A dissolution and division of assets among partners is not 
in itself fraudulent, although the object is to prevent individual creditors of 
one partner from levying on partnership property;' but if the effect is to de- 
lay, hinder, or defraud individual creditors of one partner, it is void.» If a 
dissolution is not made in good faith, but to divert partnership assets from 
partnership creditors to individual creditors, it is fraudulent, and partnership 
creditors are entitled to priority out of the assets,* even though the transfer 
was to pay individual debts. i" In such case the insolvency of the partnership 
may be considered, in determining whether the dissolution was in good faith 
or not.ii On dissolution of the partnership, the flrm creditors hâve the right 
to hâve partnership property applied to the payaient of the partnership debts 
in préférence to those of the individual partner ;i2 and this right cannot be 
impaired by any considération with référence to the araount of capital con- 
tributed by each individual partner;"' and debts contracted in the name of 
one partner may be shown to be in reality partnership debts ; " but where such 
debt was incurred by consent or privitj' of the other partner, proof of joint 
creditors against the separate estate, in compétition with the separate credit- 
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ors, will not be admîtteil.' An assîgnment by one partner of a firm opér- 
âtes as a dissolution of the partnership.* 

Validity of Partneeship Assîgnment. Where a voluntary assîgnment 
of partnership property was made in trust for tlie payment of ail partnership 
debts that should be proved "as provided by statute," and afterwards for the 
payment of individual debts, it contains no unlawf ul préférence.' If property 
is purchased in the, firm name with assets of a prior flrm, a transfer of part 
or ail of it, to secure a creditorof the prior firm, is valid.* A debtor may pre- 
fer ereditors if he make no réservation for his own beneflt to the injiiry of 
creditors unprovided for.^ At common law an insolvent may make an as- 
sîgnment in trust for the beneflt of his creditors, and may give a préférence 
to bona flde creditors.* If the sole purpose of the maker be to discharge an 
honest debt, the deed is not fraudulent.' A deed which gives a préférence to 
his sureties to prevent one créditer from obtaining full satisfaction tothein- 
jury of other creditors is not fraudulent.' An insolvent debtor, making an 
assîgnment of ail his property, may dévote his individual property primarily 
to the payment of his individual debts.' A sale by one partner of an insplv- 
ent partnership of his individual property, to secure an antécédent personal 
debt, is not f raudulent ; '" and an assîgnment made after exécution of an as- 
sîgnment of the firm property is not void because there is no provision for 
payment of debts fully provided for in the flrm assignment;" but a préfér- 
ence of individual debts of a partner in an assignaient by the flrm is void.i* 
A transfer of separate property, in considération of a debt due by the flrm, is 
founded on a good considération." A deed may be valid as to bona flde debts 
and void as to fraudulent and fictitious debts." The validity of an assîgn- 
ment is to be determined by the intent of the assigner, and his contèmpora- 
neous fraudulent acts are évidence of such intent. '^ j^ debtor may pay or 
secure a créditer or number of creditors where no statute forbids it." An 
assîgnment, which does not purport to pass the title owned by the partnership 
making it as well as the individual property not exempt from forced sale, 
and owned by the individuals of the flrm, cannot be sustained." 

Assîgnment by One Partner. If the partnership is dissolved in good 
faith. and one partner takes the property and assumes the flrm debts, he may 
subsequently assign the same for payment of his individual debts, '^ or the 
debts due creditors of any nevv flrm of which he may become a member.'» The 
surviving partner of an insolvent flrm may make an équitable and just as- 
sîgnment of partnership efiCects for the equal beneflt of ail the flrm creditors; 
but as trustée he is not permitted to assign and give a préférence to certain 
creditors.^* One of two partners, with consent of the other, may make an as- 
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sîgnment; and, the partner absconding, consent will be implied.i A partner 
•vvho has not joined in an assignment of the firm assets may thereafter ratify 
tho same, and a créditer may not question its validity because of his non- 
joinder;2 but where one partner takes the firm assets and agrées to pay the 
rîrm debts, the partnership creditors mày prove against his estate, and share 
paripassu with the separate creditors.^ As a separate créditer cannot be in- 
jured by a traiisfer of one partner's interest in the partnership property to 
liis copartner, in considération of the grantee assuraing tlie liability of the 
hrm.* 

When Peattdtjlent. An assignment which does not déclare the uses, 
but reserves to the assigner to subsequently do se, is fraudulent and void;^ it 
is a fraud on the creditors, as it must necessarily hinder and delay.« Where 
a deed conveyed intégral amounts to a séries ef integer creditors, and its 
provisions were several, and dees not provide for the contingency of some of 
the debts being flctitious, which they in fact proved to be, the amounts in- 
tended for them, not disposed of by the deed, remained in the granter as to 
assailing creditors, and subject to their lien.' It is absolutely necessary 
that the équitable interests in the assigned property shall be flxed and de- 
termined by the assignment itself ;8 se the réservation of his right to déter- 
mine the préférences at some future time renders it void.' An attempt to 
assign partnership property fer the purpose of paying the private debts ef 
one of the partners, when the flrm is insolvent, is conclusive of an actual 
fraudulent design ; " but it has been held that the assignment is valid though 
the appropriation is veid." When a power of revocation is reserved, the 
necessary inference is that it is made with intent to hinder, delay, or defraud 
creditors; for its only effect is to mask the property, '^ even though only to be 
exercised in case any créditer refuses to assent to the assignment.'' A power 
to make leans on the security of the estate is équivalent to a power of revo- 
cation." A réservation in a chattel mortgage of the right to dispose of the 
geods, is void with respect to creditors ; ^^ and possession thereunder gives 
mortgagee no rights as against the mertgager's creditors.'^ A firm, in law, is 
distinct from the members who compose it, and a transfer of firm property 
to pay the separate debts of one partner is a voluntary conveyance; and where 

1 Sullivan y. Smith, 15 Neb. 476 ; S. C. 266 ; Wilson v. Robertson, 21 N. Y. 587 ; 
19 N. W. Rep. 620. Henderson v. Haddon, 12 Kich, Eq. 393. 

2 Adee v. Cornell, 93 N. Y. 572. " Read v. Bayliea, 35 Mass. 497 ; Nye v. 
'In re Lloyd, 22 Fed. Rep. 90. See Van Husan, 6 Mioh. 329 ; Kenip v. Carn- 
Smith v. Spencer, 73 Ala. 299. ley, 3 Duer, 1; Nicholson v. Leavitt, l 

♦ Grifïïn v. Cranston, 10 Bosw. 1 ; S. C, 1 Sandf. 252 ; 6 N. Y. 510 ; 10 N. Y. 591 ; Las- 

Bosw. 281. sell v. Tucker, 5 Sneed, 1 ; MoCullongh v. 

5 Harvey v. Mix, 24 Conn. 406 ; Burbank Sonimeryille, 8 Leigh, 415; Gordon v. Can- 

v.Hammond,3Sum.429; Groverv.Wake- non, 18 Grat. 387. 

raan,llWend. 203. SeeSheldonv.DodKe, "Cannon v. Peebles, 4 Ired. Law, 204; 

i Denio, 217 Strong v. Skinner, 4 Barb. Murray v. Riggs, 15 Johns. 571 ; S. C. 2 

546 ; Moody v. Paschal, 60 Tex, 483. Johns. Ch. 5G5. 

^Boardman v. Halliday, 10 Paige, 223 : "^Hyslop v. Clarke, 14 Johns. 458. 

Barnum v. Henipstead, 7 Paige, 568 ; Gaz- " Sheppards v. Turpin, 3 Gratfc. 373. 

zam V. Poyntz, 4 Ala. 374. '^ Wells v. Langbein, 20 Fed. Rep. 183; 

' Market Nat. Bank v. Hofheimer, 23 Crooks v. Stuart, 7 Fed. Rep. 801 ; Robin- 

Ped. Rep. 13. son v. KUiott, 22 Wall. 513 ; Mever v. Gage, 

8 Averill v. Loucks, 6 Barb. 470 ; Mitch- 22 N. W. Rep. 892 ; Leeser v. Glaser, 4 Pao. 
ell T. Stiles, 13 Pa. St. 306. Eep. 1026 ; Speigelberg v. Hersoh, 4 Pae. 

9 Averill v. Louoks, 6 Barb. 470. Rep. 705. 

"•Keith V. Fink, 47 111. 272; French v. '«Wells v. Langbein, 20 Fed. Rep. 183; 

Lovejoy, 12 K. H. 458 ; Hurlbert v. Dean, Chenery v. Palmer. 6 Cal. 123 ; Delaware 

2 Abb. App. 428 ; Kirby v. Shoonmaker, v. Ensign, 21 Barb. 85 ; Stein v. Munch, 24 

3 Barb Ch. 46; Cox v. Platt, 23 Barb. 126 ; Minn. 390; Dutcher v. Swartwood, 15 
Knauth v. Bassett, 34 Barb 31 ; Ruhl v. Hun, 31 ; Parshall v. Eggert, 54 N. Y. 18 ; 
Phillips, 2 Daly, 45; Lester v. Abbott, 28 Blakeslee v. Rossman, 43 Wis. 116. 
How. Pr. 488 ; Heye v. Bolles, 33 How. Pr. 
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the firm is însolvent, it îs void * as to creditors, and a prevîous division of the 
property will not alter the rule.^ 

pRAUD MTTST BE Peoved. The question whether a convenance is made to 
defraud creditors in the flrst instance, is a question of fact,^ to be determined 
from ail the tacts and circumstances,* and raust be proved when the deed is 
alleged to be fraudulent.^ Fraudulent intent is generally a question of fact 
for the jury, and not for the court.^ It is never presuined when fairly recon- 
cilable with honesty.' The buiden of proof is upon the party attacking the 
deed, to establish a fraudulent intent;* it is on him who seeks to set aside 
the légal title." 

Réservation, when Feaudulext. A debtor in failing circumstances 
cannot convey bis property in trust and reserve to himself any benefit ; 1° such 
a réservation renders the assignment null, void, and of no eiïect,"if made to 
the exclusion of his creditors ; ^^ but the réservation of a secret beueflt does not 
necessarily render such conveyance fraudulent as to creditors. '^ ïhere is a 
distinction between an express trust for the debtor and a beneflt which is 
merely incidental to a trust created for another object.'* To render a deed of 
trust fraudulent, as matter of law, there must appear upon its face some ex- 
press provision for the personal 'beneflt of the grantor.or a stipulation wholly 
irreconcilable with an lionest and légal purpose of paylng hisdebts within a 
reasonable tiiiie.'^ The debtor must, part with his property f ree from any con- 
trol over or interférence with it, and from any contingency on which lie may 
résume it at pleasure.^* An assignment difters from a mère securityin pass- 
ing both the légal and équitable title to the assignée absolutely, leaving no 
equity of rédemption.*' Where the considération expressed is far below the 
value of the property, as known to both parties, it is a slrong circumstance 
to show fraud.'s He cannot, under prêteuse of paying his debt, assign more 
property than reasonably suffleient for the purpose." Where the assignaient 
covers a great deal of property as security for a small amount of debts, so 
tliat the resulting interest of the debtor is really the valuable considération, 
and the purpose professed is so obviously a mère prêteuse as not to coneeal 

'Geortner v. Canajoharie, 2 Barb. 625; Eep. 545 ; First Nat. Bank v. Buck, 23 N. 

Burtus v. Tisdall, 4 Barb. 571; Dart v. W. Eep. 57. 

Farmers' Bank, 27 Barb. 337; Walsh v. «Adams v. Eyan, 61 lowa, 733. 

Kelly, 42 Barb. 98 ; S. C. 27 How. Pr. 35P w Kellog v. Richardson, 19 Fed. Eep. 71. 

Elliot v. Stevens, 38 N. H. 311; Ferson v. " Lawrence v. Norton, 15 Fed. Eep. 853 ; 

Mouroe, 21 N. H. 462; Wilson v. Robert- Baldwiu v. Peet, 22 Tex. 708; Bailey v. 

son, 21 N. Y. 587 ; Hartley v. Wliite, 94 Mills, 27 Tex. 434 ; Barney v. Griffin, 2 N. 

Pa. St. 31. Bnt see Schaeffer v. Fithian, 17 Y. 365 ; Leitch v. HoUistér, 4 N. Y. 211. 

Ind. 403; McDonald v. Beach, 2 Blackf. i^MuHgr y. Norton, 19 Fed. Eep. 719; 

55 ; Schniidlapp v. Currie, .55 Miss. 597 ; Lawrence v. Norton, 15 Fed. Eep., 853. 

National Bank v. Sprague, 20 N. J. Eq. 13; ^^ Howe Maoh. Co. v. Claybourn, 6 Fed. 

Sigler V. Knox Co. Bank, S Ohio St. 511. Eep. 438. 

2 Burtus V. Tisdall, 4 Barb. 571. " Curtis v. Leavitt, 15 N. Y. 9 ; Van Bus- 

'Howe Mach. Co. v. Claybourn, 6 Fed. kirk v. Warren, 34 Barb. 457. 

Rep.438; Spaer v. Rood, 51 Mich. 140. >^ Means v. Montgomery, 23 Fed. Eep. 

* Morse v. Eiblet, 22 Fed. Eep. 501; 421; McCorinick v. Atkinsou, 78 Va. 8. 

Livesay's Ex'r v. Beard, 22 West Va. 585. i" ^ballon v. Scott, 10 Watts, 237. See 

5 Davis V. Kennedv, 105 111. 300. Planters' & M. Bank v. Clarke, 7 Ala. 765 , 

«Evans v. Rugee, 23 N. W. Eep. 24; Dana v. Bank of U. S. 5 Watts & S. 223; 

Hyde v. Chapman, 33 Wis. 392; Barkow Hafner v. Irwin, 1 Ired. Law, 490; Jan- 

T.'Sanger, 47 Wis. 501; Mehlhop v. Petti- rey v. Barnes, 11 Leigh, 100; Sheppards 

bone, 54 Wis. 656 ; Green v. Dixon, 22 N. v. Turpin, 3 Grat. 373. 

W. Eep. 943. " Martin y. Hausman, 14 Fed. Eep. 160 ; 

' Mey V. GuUiman, 105 111. 272. State v. Benolst, 37 Mo. 500 ; Gale v, 

'Means v. Montgomery, 23 Fed. Eep. Mensing, 20 Mo. 461; Livesay's Ex'r v. 

421 ; Maish V. Bird, 22 Fed. Eep. 576; Tebbs Beard, 22 West Va. 585. 

T. Lee, 76 Qratt. 744 ; Clemens v. Brillhart, i» Bartles v. Gibson, 17 Fed. Eep. 293. 

22 N. W. Eep. 779 ; Long v. Wert, 1 Pac. " McNichols v. Eubelman, 13 Mo. App. 

515. 
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the true purpose, the debtor is obvionsly providing for himself and not for 
his creditors.i Where he conveys property on considération of his mainte- 
nance and support, the conveyance is fraudulent and void as to creditors if any 
part of the considération is to be paid in the future support of the grantor;^ 
sueh conveyance will not be protected although full considération was paid.' 

Provisions Unauthokized et Lavt. Any stipulation in an assignaient 
intended to hinder or delay non-assenting creditors, if not warranted by law, 
is null and void.'* Provisions beyond the limits of the power which the law 
allows to be vested in the assignée, render the assignment void." An assign- 
ment which authorizes the assignée to dispose of the property in a way not 
authorized by law is void.* So a deed is void which requires the assignée to 
sell choses in action before the lapse of time sufBcient to enable him to collect 
by légal procédure.' Unless authorized by law, a provision which authorizes 
the assignées in their discrétion to dispose of the property on crédit, vitiates 
the assignment,' and is a badge of fraud;' so an attempt to hinder and delay 
ail creditors, even if there is no attempt to prefer any, is unauthorized by law.'» 
An assignment which attempts to confer on the assignée power to déclare 
future préférences in his discrétion is void ; " but a conveyance to the assignée 
and his successors, which merely refers to such person as may lawf ully succeed 
him in case of résignation, removal, or death, is not void.'^ 

Conditions in. A deed stipulating that no créditer shall participate in 
the proeeeds of the property unless he accepta the same in full satisfaction of 
his debt is valid; but tobe valid, ail the debtor's property must be conveyed." 
Where a participation in the assets dépends upon the release of a balance due, 
and there is no provision for distribution of the surplus, it is per se fraudu- 
lent and void;i< and non-assenting creditors, not présent when the deed was 
executed, are not bound by sueh an agreement of release. ^^ 

When not Featjdflent. The mère fact that an assignment was volun- 
tary and without considération, will not support a fînding that it was fraud- 
ulent ; 1* the o«tts is on the grantee to prove a valuable considération, — récitals 
are not évidence in his favor. " Where the deed was made on a fair consid- 
ération it is not necessarily void ; '* but the motive or purpose is not material.i» 
A conveyance is not necessarily fraudulent because its elïect is to hinder and 
delay, unless there was a contrivance for that purpose, and the grantee par- 

iMoore v, Collîns, 3 Dev. 126; Beck v. 'Eichardson v. Stapleton, 60 Misa. 97; 

Burdett, 1 Paige, 305 ; Hastings v. Bald- distinguished in Wickham v. Green, 61 

win, 17 Mass. 552. Miss. 463. 

" Lawson v. Punk, 108 111. 502. A pro- « MuUer v. Norton, 19 Ped. Eep, 720 ; 

vision for future support made in good Lawrence v. Norton, 15 Ped. Eep. 853; 

faith will not render tlie conveyance fraud- Moir v. Brown, 14 Barb. 39 ; Sohufeldt v. 

ulent, Barnett v. Knight, 3 Pao. Eep. 747; Abernethy, 2 Duer, 533; Eapalee v. Stew- 

but the grantee may be held for the excess art, 27 N. Y. 311 ; Hutchinson v. Lord, 1 

of the land o ver the considération actually Wis. 286 ; Keep v. Sanderson , 2 Wis. 42. 
paid, Farlin v. Sook, 1 Pac. Eep. 123. «Carlton v. Baldwin, 22 Tex. 731 ; Live- 

•Bnck V. Voreis, 89 Ind. 116. say's Ex'r v. Beard, 22 West Va. 585. 

*Muller V. Norton, 19 Fed. Eep. 719; "Malvin v. Wert, 19Ped.Kep. 721. 
Jaffray v. McGehee, 2 Sup. Ct. Eep. 367 ; " Moody v. Paschal, 60 Tex. 483. 
Keevil v. Donaldson, 20 Kans. 168; Bryan "Langdon v. Thompson, 25 Minn. 509. 
V. Sundberg, 6 Tex. 423; Donoho v. Fiah, "Doddv. Martin, 15Ped.Eep.338;Clay- 

58 Tex. 167. ton v. Johnson, 36 Ark. 406. 

» Eapalee v. Stewart, 27 N, Y. 810 ; Bag- " Seale v. Vaiden, 10 Ped. Eep. 831. 
ley V. Bowe, 50 N. Y. Super. Ct. 100. "Id. 

•Sehoolfield v. Johnson, 11 Ped. Eep. "Genesee River Nat. Bank v. Mead, 92 

297;Bartlettv.Teah,lPed.Rep.768;8um- N. Y. 637; George v. Kimball, 41 Mass. 

lier V. Hicks, 2 Black, 532; MoCleery v. 234; Spear v. Eood, 51 Mich. 140. 
Allen, 7 Neb. 21; Eapalee v. Stewart, 27 "Zelnicker v. Brighara, 74 Ala. 598. 
N. Y. 310; Woodburn v. Moshfer, 9 Barb. '«McCanless v. Plinohum, 89 N. C. 373. 
256 ; Keep v. SanderBon, 12 Wis. 391. » Goodman v. Wineland, 61 Md. 449. 
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ticipatcd in the design.' To render a deed founded on a valuable considéra- 
tion void for fraud, both parties must concur in a f raudulent intent, or the 
grantee must hâve notice of such intent, or be in aome way privy thereto.^ 
The grantee with knowledge of the fraudulent intent makes himself a party 
to the fraud; 2 so a mortgage which purposely exaggerates the mortgagee's de- 
mand, if known to him, is void as to creditors,* even if given for full value.^ 
So, if grantee bas knowledge of facts sufflcient to excite the suspicion of a 
prudent man and put him on inquiry, he is a party to the fraud;* but an as- 
signée is not affeeted by the fraud of the assignor unless he co-operated or 
took with knowledge of the f raud.' If the provisions of the deed œanifest a 
real purpose to satisfy bona fide creditors in a reasonable time, with no unlaw- 
ful intent towards other creditors, and without any substantial benefit to the 
grantor, no presutnption of fraud arises from a provision for the rétention of 
the possession, with power of disposition of the property by the grantor.' If 
not fraudulent at its inception, it is not invalidated by subséquent delinquen- 
cies of the assignée; ' and subséquent acts of the debtor, or continuauce of the 
business, is not proof of fraudulent intent.i" 

Eesekvations Valid. An exception in the conveyance, whereby the prop- 
erty is retained by the debtor and not conveyed to the assignée, is not a réser- 
vation of a benefit to the debtor, and does not vitiate the assignaient." A 
déclaration that notes are accommodation notes, and providing for their re- 
turn to the maker, will not justify an inference of fraud. '^ Unless the as- 
signment Is merely colorable, and made for the sake of the resulting trust, it 
is not void.i' Where one partner, with tUe consent of his eopartner, assigns 
his individual estate and partnership assets to pay his private debts, there 
may be a réservation in favor of such eopartner of a sum equal to his inter- 
esV* A réservation to the debtor of what is left after payment of ail his 
debts is proper.i^as what remains belongs to him by opération of law.'* The 
rule that there must be no provision for the beiieSt of the debtor does not ap- 
ply to sales. A stipulation to take notes for part of the purchase money 
Bimply relates to the manner the property should be paid for by the purchaser." 

Exempt Propeett. Whatever is exempt from exécution may be reserved 
to the debtor;" and an express réservation of such property does not render 

> Daniel v. Vaccaro, 41 Ark. 316. Tex. 70S ; Bâtes v. Ableman, 13 Wis. 644. 

' Means v. Montgomery, 23 Fed. Rep. See Foster v. Libby, 24 Me. 448. 

422. " Price v. De Ford, 18 Md. 489. 

3 Bartles v. Gibson, 17 Fed. Rep. 293. " Wilkes v. Ferris, 5 Jobns. 335. 

« Stmson V. Hawkins, IS Fed. Rep. 850. " Mandel v. Peay, 20 Ark. 325. 

«Stinsou V. Hawkins, 13 Fed. Rep. 833. "Sansston v. Gaither, 3 Md. 40; Beatty 

•Bartles v. Gibson, 17 Fed. Rep. 297; v. Davis, 9 Gill, 211; Wintringham v. La- 

Atwood V. Impson, 20 N. J. Eq. 156; Ba- foy, 7 Covv. 735; Liudsay v. Guy, 57 Wis. 

kerv. Bliss, 39N. Y.70; Parker v. Conner, 200. 

93 N. Y. 118; Avery v. Johann, 27 Wis. "Cross v. Bryant, 3 111. 36; Finlay v. 

251 ; David v. Birchard, 53 Wis. 492; S. C. Dickerson, 29 III. 9; HoIIister v. Loud, 2 

10 N. W. Rep. 557. See Kaine v. Weigley, Mich. 309; Robins v. Embry, 1 Smedes & 

22 Pa. St. 179. M. Ch. 207; Van Rosaum v. Walker, Il 

' Cannon v. Young, 89 N. C. 264. Barb. 237 ; Ely v. Oook, 18 Barb. 612 ; Gib- 

* Means v. Montgomery, 23 Fed. Rep. son v. Walker, 11 Ired. Law, 327 ; Hoffnian 

421. V. Mackall, 5 Oliio St. 124; lu re Potter, 

«Olney v. Tanner, 10 Fed. Rep. 101; 54 Pa. St. 465; Van Hook v. Walton, 28 

Hardmann v. Bowen, 39 N. Y. 200. Tex. 59 ; Farquharson v. McDonald, 2 

WQlney v. Tanner, 10 Fed. Rep. ICI. Heisk. 404; Hall v. Denison, 17 Yt. 310. 

" Mosa V. Huniphrey, 4 Greene, (lowa,) " Beach v. Bestor, 47 111. 521. 

443; Dodd v. Hills, 21 Kan. 707; Bank v. '«Garnor v. Frederick, 18 Ind. 607 ; Hol- 

Cox,6Me.395; lugrahamv.Grigg, 21Mis3. lister v. Loud, 2 Mich. 309; Brooka v. 

22 ; In re Walker, 18 N. B. R. 56 ; Carpen- Nichols, 17 Mich. 38 ; Smith v. Mitchell, 

ter V. Un Jerwood, 19 N. Y. 520 ; Knight 12 Mich. 180 ; Richardson v. Marqueze, 59 

V. Waterman, 36 Pa. St. 258; Spencer v. Miss. 80 ; Dow v. Platner, 16 N. Y. 562; 

Jackson, 2 R. I. 35; Baldwin v. Peet, 22 Mulford v. Shirk, 26 Pa. St. 473; Heck- 
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the assîgnment voîd, as creditors are not hindered or delayed thereby.' He 
cannot exeept from his gênerai assignment property exempt from exécution, 
when at the time of the assignment there were judgments against him in 
which he has waived the benetit of the exemption laws.^ So the right to claim 
the benefit of the exemption law may be waived by lâches.^ The daim muât 
be made with such promptness as to occasion no delay to the one about to sell 
it.* It is too late to claim the exemption after ail the property is sold, the 
proceeds paid eut in satisfaction of debts, and the assignée about to file his 
account.'' An assignment is not void which excepts property exempt by law.' 
So the réservation of exempt property in an assignment by a firm will not 
in validate the assignment.' There is no obligation on the partof an assigner 
to malie any sélection of a homestead elaimed by him as exempt;' and the 
mère failure to claim the exemption until the morning preceding the sale 
will not waive the right.' A merchant tailor, the head of a family and rési- 
dent of the state, may exempt portions of his stock, as he may sélect, up to 
the statute limitation as to value ;" but if the réservation of what may be 
exempt by law gives the debtor the right to sélect the article, the assignment 
is void, as the assignée has no certain daim until sélection is made.^^ 

Eeseevation of Surplus. An express réservation to the debtor of the 
surplus remaining after payment of the debts or exécution of the trust is not, 
as matter of law, fraudulent and void, as to creditors not provided for,'^ it 
raises no presuraption of f niud ; " it is merely what the law would provide with- 
out the déclaration, and does not interfère with, or vitiate the transf er." The 
doctrine that the reserve of the surplus renders the deed void, is placed on the 
ground that the effect is to look up the property until the creditors provided 
for in the assignment are paid;!^ and other creditors oould not sue the inter- 
est of the debtor, subject to the assignment, as they could if it were a mort- 
gage ; ^' but the opposite doctrine is held in other cases." The assignor's intei> 

nian v. Messinger, 49 Pa. St. 465 ; Sngg v. Lockhart, 8 Ala. 9 ; Hindman v. Dill, 11 

Tillnian, 2 Swan, 208 ; McCord v. Moore, Ala. 689; Miller v. Stetson, 32 Ala. 166; 

5 Heisk. 734; Farquharson v, McDonald, Kowland v. Coleman, 45 Ga. 204; Cîonk- 

2 Heisk. 404; Overton v. Holinshade, 5 lingv. Carson, H 111. 503; NewAlbanyE. 

Heisk. 683. Co. v. Huff, 19 Ind. 444; McFarland v. 

•Hildebrand v. Bowman, 100 Pa. St. Birdsall, 14 Ind. 126; Ely v. Hair, 16 B. 

580. Mon. 230 ; Jolinson v. McAUister, 30 Mo. 

2 Shaeffer's Appeal, 101 Pa. St. 45. 327 ; Andrews v. Ludlow, 22 Mass. 28 ; 

schilcoat'a Appeal, 101 Pa. St. 22. Eiohards v. Levin, 16 Mo. 696; Moore v. 

* Shaeffer's Appeal, 101 Pa. St. 45; Bow- Collins, 3 Dev. Law, 126; Vaughan v. 

yer's Appeal, 21 Pa. St. 210 ; Davis' Ap- Evans, 1 Hill, Ch. 414 ; Beok v. Burdett, 

peal, 34 Pa. St. 256; Alorris v. Shafer, 93 1 Paige, 305; Dickson v. Eawson, 5 Ohio 

Pa. St. 489. St. 219 ; Floyd v. Smith, 9 Ohio St. 546 ; 

«Chilcoat's Appeal, 101 Pa. St. 22. Dana v. Bank of U. S. 5 Watts & S. 223 ; 

«Bâtes V. Simmons, 22 N. W. Eep. 335, Dance v. Seaman, 11 Grat. 778. Contra, 

First Nat. Bank v. Hinman, 21 N. W. Truitt v. Caldwell, 3 Minn. 364; Banning 

Rep. 280. V. Sibley, 3 Minn. 389; Green V. Trieber, 

' McNair v. Eewey, 22 N. W. Eep. 339; 3 Md. 11 ; Pierson v. Maiining, 2 Mich. 

/bllowing First Nat., Bank v. Hinman, 21 445; Maberry v. Shisler, 1 Harr. (Del.) 

N. W. Eep. 280, and Goll v. Hubbell, 20 349 ; Berry v. Eiley, 2 Barb. 307 ; Barney 

N. W. Eep. 674, and 21 N. W. Eep. 288. v. Griffin, 2 N. Y. 365 ; Goodrich v. 

«Battenv. Smith, 22 N. W. Eep. 342. Downs, 6 Hill, 438; Lansing v. Wood- 

«Eioe V. Nolan, 6 Pac. Eep. 437. worth, 1 Sandf. Ch. 43; Strong'v. Skinner, 

" Id. 4 Barb. 546 ; Collomb v. Caldwell, 16 N. 

" Clark V. Eobbins, 8 Kan. 574. Y. 484 ; Dana v. LuU, 17 Vt. 390 ; Theras- 

i^Knapp V. McQowan, 96 N. Y. 75; son v. Hickok, 37 Vt. 454. 

Cooper V. Whltney, 3 Hill, 95; Curtia v. '^Oana v. LuU. 17 Vt. 390. 

Leavitt, IS N. Y. 9. "Leitch v. HoUister, 4 N. Y. 211 ; Dun- 

" Means v. Montgomery, 23 Fed. Eep. ham v. "Whîtehead, 21 N. Y. 131 ; MoClel- 

421. land v. Eemsen, 23 How. Pr. 175. 

"Means v. Montgomery, 23 Fed. Eep. " Graham v. Lockhart, 8 Ala. 9; Ely v. 

421 ; HempStead V. Johnston, 18 Ark, 123 ; Hair, 16 B. Mon. 230 ; Murray v. Eiggs, 15 

Brown v. Lyon, 17 Ala. 659; Graliam v. Johna.571; Austin v. Bell, 20 John3.442; 
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est in a possible surplus is not an interest in the property assigned, which can 
be asserted in an action to détermine adverse claims.i The assignor may 
malîe vviiat disposition he pleases of the reserved property.^ There may be a 
provision in the assignment that the surplus sliall be paid to the debtor or 
creditors in the discrétion of the assignée.^ Partners in mailing assignment 
of iirm property to discliarge firm debts, may direct the residue to be re- 
turned to thera, to be divided according to équitable interests of each, leaving 
each to pay liis private debts out of his ovvn individual property ;■• and such 
assignment is not fraudulent,^ as the lavv itself créâtes a resulting trust in 
tlieir favor as to such surplus.* Where the assignée includes both individual 
and partnership property, the surplus cannot be reserved without providing 
forlndividual debts;' but proof must be given that there are separate debts, ^ 
and it is void if the surplus is reserved without providing for the separate 
debts;' but where no surplus is expected, the omission to so provide does not 
affect the transfer;^" and évidence is admissible to show that there is no sur- 
plus after payment of the partnership debts; " so where it is shown that the 
omission was the resuit of haste or inadvertence.^^ j^^i appropriation with- 
out discrimination renders the deed fraudulent; so if it authorizes the prop- 
erty of a solvent debtor to be applied in part to pay the debts of another, for 
which neither he nor his property is in any way bound, before his own just 
debts are satisfied.'^ Where it appears that sutHcient property was retained 
by the debtor to pay his other creditors, the conveyance is valid.i* ijjjg state 
statutes hâve référence only to assignraents for the benefit of ail creditors;*' 
and a conveyance of ail property to trustées to pay a portion of the creditors, 
the surplus to be returned to the debtor, leaving his other creditors unpro- 
vided for, is fraudulent and void as to them;" but évidence may be given of 
no individual debts, and the burden of proof is on the parties claiming under 
the instrument." 

Application of Property. Partnership property may be applied tothe 
payment of debts not partnership debts, but for which ail the partners are 
bound. 18 So money loaned to a stockliolder may be shown to hâve been used 
for the beneflt of the corporation, and is a good considération for a transfer 
made by the latter to the créditer.'' An appropriation of the firm property to 
pay individual debts is not, it seems, a giound for setting aside the assign- 
ment at the instance of an individual creditor, as he cannot in any manner be 
afïected by it.^" Where separate property assigned by each partner exceeds 
the amount of his separate debts, a direction that the separate debts shall be 
paid out of the partnership property will not vitiate tlie assigriment.^i Debts 

Skipwith V. Cunnlngham, 8 Leitrb, 271; "Turner v. Jayoox, 40 N. Y. 470. Con- 

Janney v. Bariics, 11 Leigh, lOU Marks tra, Smith v. Howard, 20 How. Pr. 121. 
V. Hili, 15 Grat. 400. '-^Hoopc- t. Tuokerman, 3 Sandf. 311. 

' Donohue V. Ladd, 31 Minn. 2-14. isSmith v. Howard, 20 How. Pr. 121; 

^Hildebrand v. Bowmau, 100 Pa. St. O'Neil SaUiion, 25 How. Pr. 246; 

580. Kitoliuii .-. Eeinsky, 42 Mo. 427. 

^Kneeland v. Cowles, 4 Chand. 46. i*Kiiapp v. McGowan, 96 N. Y. 75. 

*Bogert V. Haigbt, 9 Paige, 297 ; Butt '^ Knapp v. McGowan, 96 N. Y. 75; Tie- 

V. Peok, 1 Daly, 83 ; Hnliler v. Waterman, mever v. Turnquist, 85 N. Y. 522. 
.33 Pa. St. 414. See Goddard v. Hapgood, i» Knapp v. McGowan, 96 N. Y. 75. 

25 Vt. 351 ; Kyre v. Beebe, 28 How. Pr'. 333. " Hurlbert v. Dean, 2 Keyes, (N. Y.,) 97. 

sCollomh V. Caldweil, 16 N. Y. 484; Contra, Lester v. Abbott, 28 How. Pr. 488. 
Collumb V. Eead, 24 N. Y. 505. '^Smith v. Howard, 20 How. Pr. 121. 

«Bogert V. Haight, 9 Paige, 297. "sCalkins v. Lockwood, 16 Conn. 276; 

'Collonib V. Caldweil, 16 N. Y. 484. Gardner v. Webber, 34 Mass. 407; God- 

" Bogert V. Haight, 9 Paige, 297. dard v. Sawver, 91 Mass. 78 ; U. S. v. Hooe, 

SGoddard v. Hapgood, 25 Vt. 351. 3 Grandi, 7.3. 

"•Dorenius v. Lewis, 8 Barb. 124; Bishnp ''" Morrison v. Atwell, 9 Bosw. 503. 

V. Halsey, 3 Abb. Pr. 400; Spies v. Juel, 1 " Hollister v. Loud, 2 Mich. 309; Van 

Duer, 669. Nest v. Yoe, 1 Sandf. Ch. 4; Knauth v. 

Ba.ssett, 34 Barb. 31. 

v.23F,no.lé— 44 
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provîded for in an assignaient of the individual property must be those for 
which the debtor is liable jointly with others, or severally and alone. If 
he is liable, the appropriation cannot be fraudulent.i A direction that prop- 
erty shall be distributed among creditors according to their respective equities 
is good.2 After a partnership creditor has exhausted the flrm assets he is en- 
titled to corne in equally with separate creditors under an assignment by one 
partner.' A provision cannot be made for debts which the separate partners 
may hâve against the flrm, before the flrm creditors are paid;< but a note given 
to a former partner upon his withdrawal, may be provided for.* The gênerai 
rule now is that when ail the partners are in bankruptcy the separate estate 
of one partner shall not claim against the joint estate of the partnership ia 
compétition with the joint creditors, nor the joint estate against the separate 
•estate in compétition with the separate creditors;» but if there is no joint es- 
state, flrm creditors hâve the right to share in the separate estate.'' 

Attorney's Fées. It is no objection to a con veyance in trust for the ben- 
eflt of creditors that a provision is made for the payment of a reasonable 
attorney's fee for. examination of facts, advice, or drawing up the assign- 
ment; but the debtor cannot contract with attorneys for future services.* The 
reasonable and proper charges incurred by the assignée in the employment 
of attorneys may be properly embraced in the items of expenses;» but the as- 
signment cannot designate the attorney to be employed by the assignée.'* 
The payment of attorney's fées is not such a préférence as will bar a dis- 
charge." — [Ed. 

» Fox V. Heath, 16 Abb. Pr. 163 ; O'Neîl * Goddard v. Hapgood, 25 Vt. 351. 

V. Salmon, 25How. Pr. 246; Eyrev. Beebe, *Mattison v. Demarest, 4 Robt. 161; 

28 How. Pr. 833 ; Kirby v. Schoonmaker, Blow v. Gage, 44 111. 208 ; Smith v. How- 

3 Barb. (Jh. 46 ; Van Rossum v. Walker, ard, 20 How. Pr. 121. 

llBarb.237; Newnian v. Bagley, 33 Mass. «In re Lloyd, 22 Fed. Eep. 90; In re 

570; French v. Lovejoy, 12 N. H. 458; Lane, 10 N. B. R. 135. 

Gadaden v. Carson, 9 Rich. Eq. 252. See ' In re Lloyd, 22 Fed. Rep. 90. 

Jackson v. Cornell, 1 Sandf. Ch. 348. ^ Hill v. Agnew, 12 Fed. Rep. 230. 

"Heckman v. Messinger, 49 Pa. St. 465; »Jacobs v. Remsen, 36 N. Y. 668 ; Butt 

Maennelv. Murdock, 13 Md. 264. v. Peck, 1 Daly, 83; Iselin v. Dalrymple, 

'Gadsden v. Carson, 9 Rich. Eq. 252. 27 How. Pr. 137; S. G. 2 Robt. 142. 

See Black's Appeal, 44 Pa. St. 503 ; Pellows i» Hill v. Agnew, 12 Fed. Rep. 230. Con- 

V. Greenleaf, 43 N. H. 421 ; Pennington v. tra, Baldwiu v. Peet, 22 Tex. 708. 

Bell, 4 Sneed, 200. " la re Boynton, 10 Fed. Eep. 277. 
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St. Louis, K. C. & C. Et. Co. v. Dewees and others." 

{Uircuit Court, E. D. Missouri. March 24, 1885.) 

ISJDNCTIONB— SCKAMBLE FOR POSSESSION— liAILTiOADS. 

Where there is a dispute as to the possossioa and right of possession of a rail- 
road track, which is not in the actual possession of either party to the conlro- 
versy, this court will not interfère by injunction. 

In Equity. 

Noble & Orrick, for complainant. 

Davis é Davis, Farrish é Jones, Harris é Dewees, and Nathan 
Frank, for défendants. 

Brewer, J., {orally.) In this case, as I intimated to counsel, I 
hâve read ail the affidavits through carefuUy, and thèse facts sug- 
gest themselves to me as material : It appears that some years ago 
there was a corporation called the "Forest Park Eailroad Company," 
which gave a trust deed to secure certain bonds to the amount of 
$50,000. A year or two after, it gave a second trust deed to secure 
several hundred thousands, as I remember, of bonds, and the alléga- 
tion of the bill is that $50,000 of thèse bonds were used to cancel 
the $50,000 covered by the first trust deed, and that only $200,000 
of the bonds secured by the second trust deed were issued. There- 
after this company, which had already completed a small fragment 
of a road, entered into a contract with certain parties for further 
work; in pursuance of which, the contractors, Knapp & Co., by them- 
selves and subcontractors, did a certain amount of work. Eeceiving 
no pay and having filed liens, the subcontractors proceeded in this 
court to bring two actions, obtained judgments, decrees, and orders 
for the sale of the property. In thèse actions the company alone was 
made défendant; that is, the trustées in the first or second mortgages 
were not made parties. Upon the decrees a sale was made, and the 
property sold to Messrs. Dyer and Garland. The sale was confirmed 
and a deed made by the marshal, and the purchasers last fall sold 
the property to the plaintifï. At the time of this sale Mr. Shultz, 
represented by the bill to bave been the vice-président and actual 
manager of the railroad company, was présent in the office of Col. 
Dyer, where the papers were executed, and said, "I assent to the 
transfer of possession." As a matter of fact, ail there was of the 
property of the company was a road-bed about three miles in leugth, 
upon which no cars were running; it was unocoupied, dead property. 
After the sale, Mr. Shultz aecepted employment from the plaintifï, 
and received pay for bis services in looking after the property, etc. 
Last February the directors of the original company made a lease to 
a Mr. Parker, and thereupon Mr. Parker attempted to resuscitate 
this dead track and to put it in a condition for opération. In so 

-Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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doing he encountered the représentatives of the plaintiff, wlio claimed 
possession, and said to him, "You bave no right to possession." 
That is the way the testimony, as I read it, shapes itself before my 
mind ; and the question, which is very suggestive, is whether this does 
net corne within what parties sometimes and very appropriately term 
"a scramble for possession," as to which the courts seldom interfère 
in an équitable proceeding. 

Now, as I read the affidavits, hère is an unoccupied, abandoned, 
dead track, and during the winter, at least, in the actual possession 
of nobody; the défendant claiming the right of possession under a 
lease from the original coropany, the plaintiff claiming the right of 
possession under certain decrees and sale, but no settled, absolute 
grasp of possession. Uider thèse circumstances, should a court in- 
terfère by injunetion to say in favor of one party or the other, "Your 
possession shall be protected, and the other party restrained ?" My 
brother Teeat has not read ail the alBdavits, and perhaps if he reads 
them he may corne to a différent conclusion. 

Mr. Orrick. There are a great many affidavits, and perhaps your 
honor may hâve overlooked some of them. 

The Court, (Bbewee, J.) I addressed myself to the question of pos- 
session iirst. ^ 

Mr. Orrick. Yes, if there is a scramble for possession. 

The Court, (Bbewer, J.) You cannot get an injunetion against mère 
trespaesers. The court might appoint a receiver and put both eut 
of possession; but where there is a scramble for possession, I do 
not think the court ought to move by way of injunetion. 

Mr. Orrick. We understand that, and our position is, as far as 
the question of possession is concerned, there should be no question 
about it, upon the facts as we understand them to be, and as is shown 
by ail thèse papers hère. 

The Court. Where you foreclose a lien of that kind, or of any 
kind, and the marshal sells the property, unless there is a spécifie 
order from the court to the marshal to take possession and transfer 
it, whatever légal rights you may bave to the possession, do you get 
the possession? That is the trouble. You had a decree which said, 
"Sell this property." The property was sold. The purchaser had 
the right to possession. Now, how did he get possession? Did Mr. 
Shultz, by reason of the fact that he was vice-président and gênerai 
manager, as you allège, hâve the right to say, "I will turn this prop- 
erty over, and give possession?" Because, unquestionably, hère was 
a road-bed running some three miles in length, nobody operating or 
doing anything with it, just a dead road-bed. 

Mr. Orrick. Three miles of track, and several thousand dollars' 
worth of Personal property. 

The Court, (Beeweb, J.) But there was nobody there. 

Mr. Orrick, But we put somebody there once under our deed and 
according to our deed. 
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The Court, (Beewbr, J.) That comea back to the question, what 
right had Mr. Shultz, the vice-président, to turn over possession ? Did 
it not reqnire the action of the directors of the corporation itself ? 

The Court, (Treat, J., orally.) The way the question shapes itself 
to my mind is this. You had your spécial decreefor your lien; how 
did you gain possession ? If there waa an action at law as in eject- 
ment, and recovery had, the marshal vould put you in possession 
under a writ of hahere facias; but being in equity, it is not necessary, 
of course, that you should go through ail thèse iformal proceedings. 
Now the question Brother Bkewer suggested is, the adverse party did 
surrender possession. That is a simple matter of fact. As you say, 
Mr. Shultz, the vice-président and actual manager, told you to go 
and take it. That is ail. 

The Court, (Beewer, J.) As i said this morning, I read the papers 
over last night and I came to a conclusion as to what should be done 
in the matter, and I was anxious that my brother Treat should read 
the papers also, as he bas done during recess, and he is of the same, 
or very nearly the same, opinion that I hâve expressed; so it seems 
to us that further argument is unnecessary; that there is not that 
clear showing of an actual, undisturbed, absolute possession of this 
property which will justify the court in restraining outside parties 
from interfering. We this morning got into a discussion of some 
matters outside of the présent question as to the ultimate rights of 
the parties ; and, whatever opinions were hastily expressed on the 
spur of the discussion, of course neither of us feel under any obliga- 
tions to hold to, when the ultimate rights of the parties come to be 
considered. The question is really whether, at the time this suit was 
instituted, there was that quiet, undisturbed, clear, and absolute pos- 
session which a court will protect against intruders. As a matter of 
fact, the property was an unoccupiedroadway, just likea quarter sec- 
tion of land on which there was no improvements, and no occupation. 

Mr. Orrick. Three miles of track completed, if the court please. 

The Court, (Brewer, J.) Of course; but, upon the présent show- 
ing, we agrée that there is no such condition of things as would justify 
the court in granting the restraining order. 

Mr. Orrick. In the view of the matter, would your honor be ready 
to entertain an application for a receiver ? Hère is a dispute liable 
to resuit in bloodshed to the contending parties, and we think the 
court ought to interpose. 

JVie Court, (Brewer, J.) Before an application for receiver is en- 
tertained there should be notice given. 

Mr. Orrick. I think we hâve a right to protect our rights in order 
to avoid trouble of that kind, and that the property may be preserved 
to whom it may belong. We ask your honor, therefore, to appoint 
a receiver to take charge of this property, and in the interests of 
peace, and we think the facts will justify such action. 
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The Court, (Brbwee, J.) You ought to give notice of an applica- 
tion of that kind. 

Mr. Orrick. The parties are in court. 

The Court, (Bkewek, J.) They might not wish to take it up with- 
out having a chance to prépare. 

Mr. Orrick. I give notice now, that it may be heard to-morrow. 

The Court, (Tbeat, J.) ïhe proposition involved ia a very simple 
one. Your bill is a bill of peace, resting on possession by you, whicii. 
the court asks you to show. Loolcing at your afSdavits, you do not 
show that actual possession which the court requires in order to in- 
terfère, and when we look to the affidavits on the other side, the weight 
of the testimony is just the other way. There is somebody else in 
possession. On that state of facts the court has to pass, and that ia 
ail, on a motion of this kind. The rights of the parties, as ultimately 
they may be determined, is another question. The court cannot in- 
terfère in a scramble for possession, or give an injunction against 
trespassers ; and on the other hand, of course, there is no trespass un- 
less you hâve possession, and parties interfère when you were in pos- 
session. Hence, under ail the rules concerning thèse matters, I do 
not see that an injunction can go. You must rest on the ultimate 
détermination of thèse matters. Now, in regard to this other matter 
suggested, I only intimate (I hâve not consulted Brother Beewee in 
regard to it) — I do not see how, looking at the papers, if a man is build- 
ing a road for you which belongs to you — 

Mr. Noble. I wish to interrupt the court, simply to say that par- 
ties are présent, and lest they might make a mistake about this mat- 
ter, and think the court was deciding that they had possession, and 
base some action upon it, I think it well for the court, in view of the 
serions conséquences that may occur on account of this, that it ought 
to be impressed upon them that there is no décision that they hâve 
possession. 

The Court. As I say, it occurs to me that this is merely a scram- 
ble for possession. 

Mr. Noble, And that scramble goes on, and each man décides for 
himself. 

The Court. If you désire a receiver, notice should be given to the 
other side, that they may be ready, because that présents other ques- 
tions.* 

^Ante, 6i9, 
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GiiENN V. DoBSHEiMER aiid othets.* 
Same V. Htjnt. 

s AME V. LlGGETT. 

Same v. Poy. 

Same v. Priest. 

Same v. Daijsman. 

Bame v. Von Phtjl. 

Same v. Scott and anôther. 

Same v. Taussig and another. 

Same v. Triplbtt. 

Same ». Dimmook and another. 

Same v. Noonan and others. 

Same v. Lucas and others. 

Same v. Lockwood and others. 

{Circuit Court, E. D. Missouri. April 9, 1885.) 

1. Statdte of Limitations — Ltabimtt op SiocKHoiiDERS m Corpouatios 

WHICH HAS CeASKD TO DO BUSINESS. 

Where an insolvent corporation ceases to do business, and assigna ail its 
property, including unpaid stock subscriplions, to trustées for the benefit of its 
creditors, the liahillty of its stockliolders at once becomes absolute, and tlie 
statute of limitations begins to run in tlieir favor, and against sucli creditors 
and trustées, immediately. 

2. Same — Cibcuitous Method of Coi,t,BCTioN. 

Where the law f urnishes a party vvith a simple method of proceeding against 
an ultitnatedebtor, he cannot pievent the statute of limitations from running 
against him by attempting to collcot his debts by a circuitous légal proceeding. 

Demurrers to Bills and Pétitions. 

The demurrers in ail the above-entitled cases were passed upon in 
the following opinion. Tlie period within which suits of this charac- 
ter must be brought, under the Missouri Statutes, (section 3230,) is 
five years. The other material facts are sufSciently stated in the 
opinion of the court. 

T. K. Skinker, for plaintiff. 

W. H. Clopton, for Dorsheimer, Foy, Priest, Lucas, and others. 

C. M. Napton, for Hunt. 

Smith é Harrison, for Liggett and Dausman. 

Walker é Walker, for Von Phul. 

iReported by Benj. F. Rex, Esq., of the 8t. Louis bar. 
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Wilhur F. Boyle, for Scott and others. 

Geo. W. Taussig, for Taussig and others. 

Thos. C. Fletcher and Geo. D. Reynolds, for Triplett, Noonan, and 
others. 

Dryden é Dryden, for Dimmook and others. 

Noble & Orrick, for Lockwood and others. 

Brbwer, J., (prally.) There is a confused mass of law in the books 
bearing on the questions whieh are involved in thèse cases. In a 
gênerai way, the facts as stated in the pétitions in the law cases, and 
the bills in the equity siaits, are that the National Express Company 
was organized on the twelfth day of December, 1865; it continuedin 
business until the twentieth day of September, 1866, less than one 
year. The défendants are charged as stockholders in that corpora- 
tion. An assignaient was made of ail the properties of the company, 
ail debts due to it, whether from stock subscriptions or otherwise. 
This assignment was made on the twentieth of September, 1806. 
Nothing, then.seems to hâve been done until November 28, 1871, more 
than five years thereafter, when one creditor brought his bill in the 
chancery court of Eichmond, Virginia, in behalf of himself and other 
creditors, to establish his and their claims against the company, and 
compel an assessment upon the stockholders. Thèse proceedings ter- 
minated in a decree in that court on the fourteenth day of December, 
1880, more than nine years thereafter, by which debts were estab- 
lished against the company to the amount of half a million dollars 
and over, an assessment of |30 a share ordered, the assignées removed, 
and the présent plaintiff appointed as trustée. Between three and 
four years after that, thèse suits were commenced in this court; so 
ihat 18 years after the established insolvency of the company, its ces- 
sation of business, its assignment of its property, for the flrst time 
thèse défendant stockholders are notified that they hâve to pay some- 
thing to discharge the debts of the corporation. 

Passing ail oihei défenses, the single one that we shall notice is 
that of the statute of limitations. Thèse subscriptions, as I say, were 
payable on the call of the corporation; and the iirst call was made 
in 1880. So it is argued by counsel for the trustée that the statute 
of limitations begins to run then, and then only; that the obligation 
of the stockholders is a conditional obligation, beeoming absolute only 
when the call bas been made. On the other hand, counsel for the 
défendant read to us some cases in Pennsylvania, which affirm that 
the obligation of stockholders in a corporation similar to the one be- 
fore us, is like the obligation of one who bas given a note payable 
upon demand, where the statute of limitations commences to run 
within a reasonable time, and it is assunaed that the demand is, or 
must be, made at once, I cannot assent to that doctrine as broadly 
as stated by the suprême court of Pennsylvania, and I think the court 
in Mississippi has drawn a wise distinction. The obligation in the 
iirst instance is a conditional obligation, The stockholders are not 
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to pay until a call bas been made. As was suggested in the argu- 
ment, thèse debts due by the stockholders to the corporation are its 
assets, and f urnish its means for transacting business, and so long as 
the corporation is a going concern, doing business, it may not need 
to bave thèse obligations called in; and so, while it is a going con- 
cern, I think it is fair to say, as is said by the suprême court of Missis- 
sippi, that theirs is a conditional obligation, and that while the cor- 
poration continues to transaet business, wbether 5, 15, or 50 years, 
the stockholders' liability continues and becomes absolute only after 
a call is made. But that is not this case, and the court in Missis- 
sippi draws the distinction very nicely. In 1866 this corporation 
ceased to do business. It ceased to be a going concern. It turned 
over its property, includiug the debts due from its stockholders, to 
the assignées, to coUect its debts, dispose of its property, and pay its 
creditors. Whenever sueh a cessation of business occurs, it seems to 
me fair to say that the liability of the stockholders becomes absolute, 
— a fixed, unconditional obligation. And, although no call be made 
by the company, or by the assignées, yet thèse debts from the stock- 
holders could bave been reached by the creditors. That seems to be 
settled by the décision in Ogilvie v. Insurance Co. 22 How. 380, where 
the suprême court held that creditors, who had reduced their claims 
to judgment against the corporation, might proceed directly by bill 
against one or more stockholders. The language is this : 

"The objection made to the bill, for want of proper parties, is equally un- 
tenable. The creditors of the corporation are seeking satisfaction out of the 
assets of the company, to which the défendants are debtors. If the deb.ts at- 
tached are sufHcient to pay their demanda, the creditors need look no further. 
They are not bound to settle up ail the affairs of this corporation, and the 
equities between its varioua stockholders, partners, proprietors, or debtors. 
If A. is bound to pay his debt to the corporation in order to satisfy its credit- 
ors, he cannot défend himself by pleading that thèse complainants might hâve 
got their satisfaction out of B." 

The court adds further: 

"It is true, if it be necessary to a complète satisfaction to the complainants 
that the corporation be treated as an insolvent, the court may appoint a re- 
ceiver, with authority to coUect and receive ail the debts due to the company 
and administer upon its assets, and in this way stockholders or debtors may 
be made to contribute. " 

While such is a proper proceeding, of course, yet the court affirms 
the right of a ereditor to reduce his claim to judgment in a court of 
law and proceed against one or more stockholders ; and that which ia 
true of one-creditor is true of ail. In the aggregate, ail the creditors 
can hâve no greater rights than as individual creditors. So thèse 
creditors could bave reduced their claims against the corporation to 
a judgment, immediately after the assignment in 1866, through the 
simple processes of an ordinary action atlaw, and then brought their 
bill against the varions stockholders to enforce payment hère or else- 
where. 
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The same doctrine is recognizeiî by Judge McCraey in the case of 
Holmes v. Sherwood, 3 McCrary, 405, S. C. 16 Ped. Eep. 725, and 
is the settled law of fédéral courts. 

The case of Scovill v. Thayer, 105 U. S. 143, relied on by eounsel 
for plaintifif, does not at ail oppose this view, and does not overrule 
the case of Ogilvie v. Insurance Co., for there the contract between 
the corporation and the stockholder was that the stock was to be 
treated as fully paid, although in fact it was only partially paid; and, 
as between the corporation and its stockholders, that was a valid con- 
tract, whieh the corporation as such could not repudiate, and it needed 
the interposition of a court of equity or a court of bankruptcy to estab- 
lish the fact that, as between the creditors and the stockholders, that 
contract was no protection to the stockholders. Yet even there the 
court says, (and eounsel rely rather on some dicta in the opinion than 
on the actual décision :) 

"The raie is this. It is well settled that when stock is subscribed to be 
paid upon call of the company, and the company refuses or neglects to make 
the call, a court of equity may itself make the call, if the interests of the cred- 
itors requireit, and the court will do what it is the duty of the company to 
do. But under such circumstances, [and to this our attention was especially 
called,] before there is any obligation upon the stockholder to pay, without an 
assessment and call by the company, there must be an order of a court of com- 
pétent jurlsdiction, or at the very least some authorized demand upon him, for 
payment; and it is clear the statute of limitations does not begin to run in his 
favor until such order or demand." 

. Counsel emphasized the words "some order of a court of compétent 
jurisdiction," but there is added to it "some authorized demand." 
When a créditer, having his claim reduced to judgment, commences 
his suit in equity, that is an authorized demand. 

A distinction should be noticed between this case,'where the stock- 
holders, not having paid their subscriptions in full, are simply debtors 
to the company for the unpaid portions, and those cases where a 
double liability is by statute east upon the stockholders, in référence 
to which I find, in some of the opinions, language inappropriate to a 
case of this kind; and also those other cases, some of which went from 
Georgia to the suprême court, where a stockholder is held to be di- 
rectly liable to certain creditors of the corporation; in one case, the 
stockholders being adjudged direetly liable to the holders of bills is- 
sued by the bank in which they were stockholders. Of course, those 
are cases involving other considérations. 

It was said in the argument, and our attention was called to the 
case of Fogg v. Railroad Co. 17 Feo. Eep. 871, decided in this court 
two or three years ago, that thèse creditors pursued an ordinary and 
proper way of enforcing their claims, and having pursued that ordi- 
nary and proper way, and as to eaoh step in that way keeping them- 
selves within the limits of the statute of limitations, they are not 
prejudiced by the delay. Thus, within six years after the assignment, 
they commenced proceedings to establish their claims against the 
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Company, and they proceeded in the ordinary course of litigation in 
the chancery court and obtained an order for a call in that court, and 
then sued on that call within six years after it was made, and so, there 
being no statuts of limitations interfering with each separate step in 
the course pursued, the courts must say that the statute of limitations 
does not eut off this action. That case of Fogg v. Railroad Co. does 
not justify any such conclusion as that. That was a case where one 
corporation having property turned it over to another, and the cred- 
itor, instead of pursuiug directly the grantee company, established 
his claim in an action at law against the grantor company, and then 
by a bill in equity, filed at once, proceeded against the grantee com- 
pany. The statute was held no bar. But hère the créditer in the 
first instance had an open, ordinary, direct, and simple way of col- 
lecting his debts from the stockholder, and I do not think that he may 
follow any other way that he sees fit, and say that, although the stat- 
ute of limitations would hâve eut ofï the simple and direct way, yet 
it did not happen to interfère with the various steps pursued in the 
way around to reach the stockholders; for certainly there should 
be some limit. If this theory were correct the stockholder might at 
the end of 18 years, as in this case, or of 25, 30, or 50 years, be con- 
fronted with a claim. Where the law furnishes to a party a simple 
method of prooeeding against an ultimate debtor, and he fails to pur- 
sue that, I think such debtor can appeal to the statute of limitations 
as a protection. 

There are many cases involving thèse questions. ' As I said in the 
outset, there is a confused mass of learning in the books as to the 
liabilities of stockholders to creditors of corporations. We hâve 
looked at the authorities carefully, and studied the questions as fully 
as we hâve had time, and our conclusions are that the demurrers 
must ail be sustained. 

Tbeat, J., (orally.) I coneur most fully in the judgment announced. 
I emphasize one proposition. Hère was a corporation of short con- 
tinuanee; and I think, under the very terms of the act of corpora- 
tion, only two dollars a share were primarily to be paid up. If any 
more was to be thereafter paid, it was to be paid when the directors 
of the corporation called therefor. The original amount was paid, 
and the parties rested there. It seems to hâve been a very unfortu- 
nate concern ; for it had hardly begun operating before, practically, 
it was dissolved ; and the amount of indebtedness sbown by the pro- 
ceedings in chancery at Eichmond was incurred — to what end we 
know not, and it is immaterial. Three assignées were appointed, with 
full authority to coUect ail the assets and pay the obligations of 
the company ; the stockholders being scattered, it seems, ail over the 
country, at least as far as Missouri. There is nothing to indicate 
that they were to be called upon, or charged, except through calls, 
with the indebtedness to the original corporation. If assignées were 
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Bubstituted to the rights of the original corporation, to call in thèse 
assessments, why did not thèse oreditors move ? They could hâve 
asked and demanded that the assignées should do — what? Proeeed 
at once to make a call. But they did not do it. They filed a bill in 
1871, more than five years afterwards, and, for reasons unknown to 
this court, that was prolonged until 1880, ■*hen that court thought 
there should be a call on the stockholders to meet thèse demands, and 
then the substituted assignées rested until 188é. Under the statutes 
of limitations, which are statutes of repose, and under the theory of 
lâches in equity, a man cannot patch out, by proceedings of this nat- 
ure, an indefinite extension of time. As stated by my brother judge, 
if he cando it for 18 years, or more, he may do it for 50 years. The 
right of the créditer existed against the corporation at the time the 
assignment was made. Why did not he pursue it ? He had the right 
so to do. He never did it. He must take the conséquences of the 
delay. 



Pilla and another v. Gbeman Sohool Ass'n and another.* 

(Gireuit Court, E. D. Missouri. April 24, 1885.) 

1. Dbscent and Distribution— Altbnagb. 

The law existing at the time of deacent cast, goveins the right of aliens to 
inherit realty. 

2. Bame. 

Under the Missouri statutes existing in 1860, aliens could not inherit realty. 

3. Equity Pbacticb in Rkmovbd (Jase. 

Where a suit, embracing both an équitable and légal cause of action, îs in- 
stituted in a stale court and reinoved to this court, and the équitable cause of 
action stated ia lield bad on demurrer, the bill will be dismissed, and the com- 
plainant left to pursue his remedy at law. 

In Equity. Demurrer to bill. 

Louis Gottschalk, for complainants. Henry Hitchcock and Hugo 
Muench, for défendants. 

Teeat, J., (orally.) This case, instituted in the circuit court of the 
city of St. Louis and removed hère, involves some questions which 
hâve been presented in part only to the court. 

The plaintiffs in the suit are a Mrs. Maria Pilla and Maria Parazolt, 
her husband joining, résidents' of France, daughters, as they claim, of 
one Gabriel André, who died in this country in November, 1860, leav- 
ing a will. In that will, so far as its provisions are stated, the décè- 
dent recited that he had a wife in France, from whom he had been 
eeparated; that a son was born a great many years antécédent to the 
will, who died at the âge of 11 months. There were two supposed 
daughters, to one of whom he left the sum of one dollar, averring, as 

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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the reason for so doing, that she was not his chîld, but illegitimate. 
The bill itself does not separate the two daughters who are plaintiffs 
therein as to which one had been eut off with a dollar, bnt avers that 
they are the legitimate daughters, both of them, of the décèdent, and 
they sue jointly for their portions of the estate. It is obvious that if 
he chose to eut oflf one of the two, whether legitimate or illegitimate, 
and made a disposition of his property as to one only, the unnamed 
one would not lose her interest in the estate ; but whieh was the one ? 
He did not name her. There are two. One bas been disposed of 
by the will; but which one? Without eommenting any further in 
regard to that, it must suffice, for the purposes of this case, that, 
whether one or the other was the daughter unnamed and unprovided 
for, the court would not know which was the one until further investi- 
gation. That would présent a controversy among themselves. How 
eould the forms of that litigation arise? Concerning that I hâve 
nothing to say, because there is a question that disposes of the case, 
and which underlies the whole matter. 

The case of Sullivan v. Burnett, tried in this court, and aSirmed by 
the suprême court of the United States, (105 U. S. 334,) and the Case 
ofDe Franca, 21 Fed. Eep. 77é, decided at the last term of this court 
by Justice Miller, are conclusive, so far as the realty is concerned : 
namely, that at the time of descent cast, November, 1860, the rights 
of the parties were fixed according to the statutes then existing with 
regard to aliens. It is a matter of astonishment to me, however, that 
while I tried the case of Sullivan v. Burnett, and the act of February 
18, 1855, was before me, and also before the suprême court when it 
passed upon that case and affirmed the judgment of this court, yet 
the act of November, 1855, was not referred to in that case, and not 
referred to in this case. If Wagner's Eevision of 1870 is a correct 
revision, I find, without going back to the original statutes, that there 
was a strange omission on the part of this court, and eonsequently 
on the part of the suprême court of the United States, to notice that 
act. Had it been noticed, it would not, however, bave affected the re- 
Bult. The act of February, 1855, so far changed the old law that an 
alien could not iuherit realty; as to permit the alien to take and sell 
within three years after the death of the ancestor. Subsequently, a 
statute was passed, and that is the act to which I refer, and to which 
no allusion is made, either by this court or the suprême court, in the 
détermination of that case, to-wit, the act of November, 1855, con- 
cerning the time within which they might dispose of the property, 
which, but for alienage, would descend in fee to them, limiting the 
power to sell it to three years after administration had. That was 
the condition at time of descent cast. Then, taking the most libéral 
view for thèse plaintiffs of the statutes then in force, what is the re- 
suit? Gabriel André died November, 1860; at that time he had tœa 
married daughters in France ; the administration was closed in 1868 ; 
thèse daughters did not move with respect thereto until March, 1884. 
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TJnder the most libéral construction that could be given to thèse stat- 
lites, the right of thèse parties to sue, so far as the realty was con- 
cerned, ended three years after administration, to-wit, in 1871 ; hence 
any rights that they might hâve had, under the statutes, pertaining 
to realty hère, ceased in 1871. 

But the structure of this so-ealled bill ealls for a great many excep- 
tions, whieh may be disposed of by a simple comment. Proceedings 
were instituted in the state court, where légal and équitable matters 
may both be pursued in the same case. Thèse parties claimed their 
supposed interest in the realty, but after the remarks already made, 
it will be seen they had none. They also claim an interest in cer- 
tain personalty in the hands of the residuary legatees, namely, $4;000. 
Now, if they sued at law, the statute of limitations might be inter- 
posed; if they sued in equity, the doctrine of lâches. But the bill 
being one of those mixed biljs, it cornes hère without having been 
reformed. It should bave been reformed to comply with the equity 
rules of this court. That, however, would be a mère matter of formai 
proceeding; because leave would be granted for the parties to make 
such changes pertaining to the form as would préserve their rights 
under the equity rules prescribed by the suprême court. But there 
can be no phase of the case whicli would bring them hère on the 
equity side of the court, under what bas already been said, namely, 
that they hâve no interest in the realty at ail. Consequently, if they 
are not barred by the statute of limitations, their remedyis adéquate 
at law for money had and received. The resuit is that this bill, as 
it stands before the court, is undoubtedly defective, not for form only, 
but for substance. Bliminating the realty from this controversy, 
there is nothîng left but an ordinary money demand; and plaintiffs 
must sue at law for that. 

The case that went to the suprême court, (of Sullivan v. Burnett, 
105 U. S. 334,) and that of De Franca, decided at the last term, Justice 
MiLLEB giving the opinion, are conclusive so far as the realty is con- 
cerned. As to a demand for money had, it is to be pursued by an 
action at law. It is for the parties to say whether, with the statute 
of limitations before them, they choose to bring a proper action with 
regard to the money demand, or leave the matter as it is. 

The demurrer is sustained, not for technical objections which hâve 
been presented, and which it would be very proper to consider had 
there been an original bill filed hère, (but as this is a removed case, 
any such objections could bave been cured by reforming the pleadings.) 
Under the facts stated, — and I suppose there is no dispute in regard to 
them, — the parties are entirely mistaken as to the realty, and if there 
is any demand for the personalty, that is to be pursued at law. 

Demurrer sustained, and bill dismissed. 
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Centeal Tkust Co. v. Texas & St. L. Et. Co.* 
In re Watebs Pierce Oïl Co., Intervenor.* 

{Oircuit Court, E, D. Missouri. April 8, 1885.) 

1. Railroad Ltens— Oils— Bev. 8t. Mo. § 3200, Constrtted. 

Iiubricating and Uluminating oils are not " materials," witliin the meaning 
of section 3200 ot the Revised Statutes of Missouri, and parties iurnishing them 
are not entitled to any statutory lien. 

2. MoKTGAGBs— Matbkiai>-Men— EqUITABlB Ltens. 

Where materials nece.ssary for use in the management of a railroad Tcere fur- 
nished from time to time from Ootober 17, 18s2, to January 10, 1884, inclusive, 
and two notes were given for a part of the amount due therefor, dated, re- 
spectively, October 15, 1883, and December 12, 1883, both due four months af ter 
date, and the railroad defaulied in the payment of its bonded interest, Septem- 
ber 1, 1883, and a receiver was appointed January 12, 1884, and the material- 
men flled their claim for the wliole amount due, and surrendered their notes for 
cancellation, held, that they were only entitled to an equitalile lien superiDr to 
that of the raortgagecs, for the amount due for materials furnished aller the 
railroad company's default. 

Exceptions to Master's Eeport. 

The claim of the intervenor in this case is for a balance of $2,861.91, 
due it for lubricating and illuminating oils furnished the Texas & St. 
Louis Eailway Company, at various times from October 17, 1882, 
to January 10, 1884, inclusive. Two promissory notes executed by 
said railway company, on account of part of said indebtedness, one 
for $1,376.76, and dated October 15, 1883, and the other for $1,844.04, 
dated December 12, 1883, both payable four months after date, — were 
surrendered for cancellation. It was conceded that the oils were nec- 
essary for use in running the road. Default in the payment of in- 
terest took place September 1, 1883. A receiver was appointed Jan- 
uary 12, 1884. The intervening pétition was filed April 5, 1884. 
The intervenor claimed a lien under the Missouri Statutes, which pro- 
vide (Eev. St. § 3200) that "ail persons who shall do any work or labor 
in constructing or improving the road-bed, roUing stock, station-houses, 
dépôts, bridges, or culverts of any railroad company incorporated 
under the laws of this state, or owning or operating a railroad within 
this state, and ail persons who shall furnish ties, fuel, bridges, or 
materials to such railroad company, shall hâve • * * g, lien," 
etc. The master reported that the intervenor is not entitled to any 
lien under said 8tatute,beeause oils are not materials, within its mean- 
ing ; but is entitled to an équitable lien for ail oils furnished since the 
railroad company defaulted in the payment of interest. 

W. B. Woodward and J. D. Johnson, for intervenor. 

Phillips é Steivart, for receiver. 

Butler, Stillman é Hubbard and Elenious Smith, for complainant. 

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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Beewee, J., {orally.) In the intervening pétition of the "Waters 
Pierce Oil Company, in the case of Central Trust Co. v. Texas d 
St. L. Ry. Co., tlie question presented is whether the oils furnished by 
the intervenor corne within the Missouri statute in référence to liens. 
The language of the statute contains the word "fuel," in addition to 
the words "labor and material ;" and it is claimed that the use of the 
word "fuel" enlarges the meaning of the word "material," and makes 
it broad enough to cover ail supplies furnished. But for that word 
"fuel" there would be no question. The idea which underlies thèse 
lien statutes is that because the labor and the material bave gone into 
the building of the road or structure, and to that estent added to its 
value, therefore a lien for sueh labor and material should be given to 
him who does the one and furnishes the other. 

Now, fuel does not go into the structure of a railroad ; neither does 
coal oil. It is something used in the running of the road; a part of 
the supplies necessary for the opération of the road, but nothing which 
^oes into the enduring structure. While we may be compelled to fol- 
low the language of the statute, and give for the fuel furnished a lien, 
yet I thinkin the construction of thèse statutes we should start from 
the underlying thought of giving seourity to him who adds to the value 
of the road, and that we should never carry the statute beyond that, 
unless imperatively demanded by the language used; particularly, as 
Brother Teeat suggests, when it would operate to override prior mort- 
gages. So that, while that word "fuel" is in there, I take it it is not 
fair to give it the force of enlarging the meaning of the other words, 
"material," etc., but it should be considered as a new term, some- 
thing added by the législature, carrying its own weight, but giving no 
différent meaning to the word "material" from that which it possessed 
in prior statues, and, in faet, changing the statutes only in this re- 
spect : that it adds a certain speoified matter for which a lien is given. 
The master was correct in bis conclusions. The exceptions will be 
overruled, and the report confirmed. 



BiiAiB V. St. Louis, H. & K. Ey. Co. and others. 

In re Mereiwethee and others, Intervenors.' 

[Circuit Court, E. D. Missouri. April 29, 1885.) 

Bailhoad Moktgages— Libn of MATERiAii-MEN— Statute of Fratids. 

Where supplies used for rebuilding bridges, building slde tracks, and in mak- 
ing repairs, were furnished a railroad company from time to time under a con- 
tinuous verbal contract made after default in the payment of the conapany's 
bonded interest, and which was not terminated until the appointment of a re- 

^Reported by BeDJ. F. Rex, £sç^., of the St. Louis bar. 
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ceiver, (more than two years after the flrst supplies were furnislied,) Md that, 
notwithstanding the statute of frauda, the material-men were, under the cir- 
cumstances, entitled to judgment for the balance due them, and to a lien for 
the amount due on the earnings of the road, superior to that of the mortgaga 

creditors. 

Motion for Behearing. 

For a Btatement of facts and opinion on exceptions to master's re- 
port, see 22 Fed. Eep. 769. 

In Central Trust Co. v. Texas é St. L. Ry. Go., referred to in the 
opinion, the following order conceming intervening claims was made, 
viz.: 

"ïhat ail outstanding debts of the said railway company for labor, mate- 
rials, and supplies used in the equipment or permanent improvement of the 
said railroad, and ail outstanding debts for necessary operating and manag- 
ing expenses thereof in the ordinary course of its business, incurred after the 
flrst day of September, 1883, shall be allowed by the master as équitable liens, 
prier in right to the lien of the mortgage sued on, irrespective of statutory 
liens therefor. And it is further ordered that ail such claims accruing on 
open running accounts between said railroad and its creditors shall be con- 
sidered as embracing within this order, if any part of the work was done, 
materials furnished or expenses incurred after the flrst day of September, 
1883, on subsisting contracts necessary for the continued opération of the 
road by said receiver; otherwise the demand will be limited to what accrued 
subséquent to said September Ist. " 

September Ist was the day upon which default took place. 

Walter C. Larned and Théo. G. Case, for complainants. 

John O'Grady, for receiver. 

Dyer, Lee & Ellis, for intervenors. 

Beewer, J., {orally.) The same prineiple announced concerning 
the intervening pétitions in Central Trust Co. v. Texas é St. L. Ry. Co. 
will détermine the case of Merriwether v. St. Louis, H. é K. Ry. Co. 
Some criticism was made in the argument on what was said by Brother 
Treat as to the mortgagor being agent of the mortgagee after default 
in the payment of interest. I do not think my brother Treat meant 
to be understood as laying down as a gênerai proposition that wher- 
ever there was default the mortgagor became the gênerai agent for 
the mortgagee for the contraction of debt. Certainly, if he did, I 
should not feel like agreeing with that view. But that was simply 
one argument in support of the gênerai conclusion he reached, that 
in that particular case, there being a subsisting contract for the fur- 
nishing of ail the lumber on a specified tract, and which had not been 
ail delivered, the mortgagor might be properly treated as authorized 
by the mortgagee to act as his agent. 

The motion for rehearing will be overraled. 
v.23F,no.lé— 45 
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BURLINGAME V. CENTRAL E. OF MiNN,* 

{Oireuit Court, E. D. New York. Febiuary 24, 1885.) 

Vekdict — Power of Court to Coeiïect Mistake m. 

Wliere a jury, in an action for services, returned a verdict for plaintiiî for 
$3,500, and two dSys after, while counsel for both parties were présent, the 
court directed the jury to be recalled, and they ail, on l)eing asked if that waa 
their verdict, answereil that it was not, — that their verdict was for $3,500, mith 
intereat, — Iield, that the court had power to cause the mistalîe to he oorrected, 
and that Jhe plaintifE should hâve judgmenl for $3,500, and inteiest. 

Motion for Judgment on Verdict. 

P. W. Ostrander, for plaintiff. 

Deforest é Weeks, for défendant. 

Wheeler, J. This is an action to recover for personal services 
rendered while the plaintif! was a director and treasurer of the défend- 
ant. The jury was directed to return a verdict for the plaintiff for 
such services as he rendered, if any, outside the scope of his duties 
as ; director and treasurer, at the spécial request of the président and 
the rest of the board of directors, and that if they found for the plain- 
tiff they might allow interest from the time when the services were 
completed. Late in the day they returned a verdict for the plaintiff 
for $3,500, and the court was inomediately adjourned to the next day. 
During the next day a statement was made to the court that the jury 
intended to give a verdict for $3,500, with interest. On the morning 
of the next day after that, and on notice to defendant's counsel to be 
présent, and while the counsel for both parties were présent, the court 
directed the jury to be recalled to their places, and that the verdict, 
as recorded, be read to them, and that they be asked if that was their 
verdict. This was done, and the foreman answered that it was not; 
that their verdict was for $3,500, with interest. They were directed 
to compute the interest and agrée upon the amount, which they did; 
and answered that it was $2,038.20, making $5,538.20, and that their 
verdict was for the plaintiff for that amount, which was ordered to be 
recorded, and the jury, being interrogated separately, ail said that that 
was'their verdict. At the same time an afiidavit of ail the jurors was 
presented and filed, stating that the verdict agreed upon was for the 
plaintiff for $3,500, with interest. 

The plaintiff now moves for judgment on the verdict for the fuU 
amount. The défendant objects to judgment on the verdict for any 
more than $3,500, on the ground that interest was not recoverable, 
and because it was not within the power of the court to allow the ver- 
dict to be varied after it had been received and recorded. As the 
services were rendered on spécial request, and to be paid for, the pay 
was due when they were performed, and after that time was detained 
by the défendant against the right of the plaintiff to hâve it. Under 

'Reported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 



SMALL V. MONTGOMBBT. 707 

thèse circumstances it ought to bear înterest. People v. Gasherîe, 9 
Johns. 71; Wood v. Robbins, 11 Mass. 504; Burdett v. Estey, 19 
Blatchf. 1; S. C. 3 Fed. Eep. 566. 

The power of the court to cause the verdict to be corrected would 
seem to be ample, according to the law of the state of New York, and 
the practice of its courts, as settled by its highest court. In Dalryni- 
ple V. Williams, 63 N. Y. 361, the jury returned a verdict against two, 
when the verdict agreed upon was against one, and in favor of the 
other, and the verdict was recorded and the jury separated; after- 
wards, on the same day, on the aiSdavit of ail the jurors, the verdict 
was corrected and the judgment entered upon it. Thia course was 
approved. In Cogan v. Ebden, 1 Burr. 383, where the issue was as 
to two rights of way under which the défendant justified, the jury 
found for the défendant as to one, and for the plaintifif as to the other, 
but returned a verdict for the défendant as to both and separated. 
Thia verdict was corpected on the affidavit of the jurors. In this case 
there is no suspicion of any unfair conduct on the part of the jurors, 
or any one. It was an honest mistake, which, if not corrected, would 
prevent the finding of the jury, as it actually was from being carried 
out. The correction is not an impeachment of the verdict by the 
jurors in any sensé, It upholds the real verdict, and prevents mis- 
carriage in its delivery into court. The verdict as first recorded was 
not the real verdict of the jury. If it could not be corrected, it should 
be set aside. Neither party bas moved for that. 

Judgment on verdict for full amount. 



Small v. Montoomert.* 

(Circuit Court, E. D. Missouri. April 6, 1885.) 

JuBisDiCTioN— Service on Noîi-Rbsidbnt Attending as Witness in Anotheb 
Case. 

Where a non-resident, wlio has come into the district to attend the trial of a 
case in which he is plaintifî, is detained within the jurisdiction of this court as 
a witness in another suit, he is not subject to civil service for the institution of 
suits against liim while so detained. 

Plea in Abatement and Demurrer to the Evidence. 

The plea states that the défendant is a résident of Tennessee, and 
came into this district to attend the trial of a case in which he was 
plaintifî, and a necessary witness on his own behalf ; that while at- 
tending the trial of said case he was served with a subpœna in an- 
other case then pending in the St. Louis circuit court, and while at- 
tending as a witneaa in the latter case, in obédience to said subpœna, 

iReported by Benj. F. Rex, Esq., of tlie St. Louis bar. 
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was served with process in this case. The évidence substantiaied the 
allégations of the plea. 

Krum, é Jonas, for plaintiff. 

Collins é Jamison, for défendant. 

Teeat, J., (orally.) The question presented by demurrer to the évi- 
dence on the plea of abatement, and the reply thereto, in this case,ia 
one on which, after a great difiference of opinion, the varions circuit 
courts of the United States hâve reached a common conclusion, — 
one in the first circuit, and one in the adjoining circuit, the seventh. 
Extended commentaries thereon will be found in 21 Amer. Law. Eeg. 
672. See Atchison v. Morris, 11 Fed. Eep. 582. 

The proposition is this : When a party to a suit, a non-resident, 
appears in a state, in order to represent himself with respect to his 
interests therein involved, or when one as a witness is brought into 
a state for that purpose, whether, thus coming within such jurisdic- 
tioa, he is subject to civil service for the institution of suits against 
him. I am cited to a récent case in Connecticut, foUowed by a com- 
meutary in another case by Judge Shipman, a United States district 
judge. An examination of those cases will show that neither the 
suprême court of Connecticut nor the United States district judge 
went to the length contended for in this case. AU the United States 
circuit judges who bave passed upon the question of late, as well as 
dicta by the suprême court of the United States in respect thereto, 
reach this resuit, viz. : that where a pa,rtj in good faith is brought 
within the jurisdietion of the state or detained therein, being a non- 
resident, either as party to the suit or as witness in another suit, 
he is not subject to service. And the reason — the main reason — is 
very potential, so far as our country is concerned. There are many 
states, stretching from Maine to Oregon, and a man who is required 
to go from one to the other, either as a witness or as a party to a 
suit, sbould not be pursued by suit while abroad, instead of being 
sued at his own résidence ; otherwise, every one, as is stated in many 
of thèse opinions, would avoid, as far as possible, being subjected, 
thousands of miles away, to suits of this character. The resuit is, 
the demurrer to the évidence is overruled. Judgment on the plea of 
abatement in favor of défendant, which abates the case. 
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Kehler V. New Orléans Ins. Ce* 

{Circuit Court E. D. Missouri. April 11, 1885.) 

1. Pire Insukakce— Notice to Broker, 

Where a policy of Insurance procured through a broker contaîned the follow- 
ing conditions, viz. : " If any broker or other person tlian the assured hâve pro- 
cured the policy, or any renewal thereof , or any indorsement thereon, he shall ba 
deemed to be ttie agent of the assured, and not of tliis Company, in any transac- 
tion relating to tlie insurance. TWs Insurance may be terminatedat any time 
ijy request of the assured, or by the coinpany, on giving notice to that elEect;" 
Tield, that notice from the Company to the broker who procured the policy, of 
an élection to terminale the insurance, was not notice to the assured. 

2. Peactice— Motion to Set Aside Verdict— New Dépense. 

A verdict and judgment thereon will not be set aside upon the ground that 
the défendant has beeu prevented, by a mistake, and without fault, frombeing 
represented at the trial and making his défense, when the défense which he 
sets up in aiBdayits in support of his motion to set aside is entirely new, and 
not disclosed by tbe original pleadings. 

Motion to Set Aside the Verdict and Judgment. 
Suit upon a fire insurance policy taken out by the assured through 
a broker. The policy contained among its conditions the foUowing : 

"If any broker or other person than the assured hâve procured this policy, 
or any renewal thereof, or any indorsement thereon, he shall be deemed to be 
the agent of the assured, and not of this company, in any transaction relating 
to the insurance. This insurance may be terminated at any time by request 
of the assured, or by the company, on giving notice to that effect." 

The answer contains a gênerai déniai, and states that the défend- 
ant had terminated the insurance by notice to the plaintiff according to 
the terms of the policy, before any ioss occurred. At the trial it ap- 
peared that the défendant had atttempted to terminate the insurance 
before the fire, by giving notice to the broker who procured the policy, 
but that the plaintiff had received no actual notice of the defendant's 
désire to terminate the insurance until after the fire occurred. 

The défendant was not represented at the trial. The verdict was 
for the plaintiff. The défendant moved to set aside the verdict, and 
filed afïidavits tending to show that the attorney'a absence had been 
caused by a mistake, and that it had a défense not set up in its an- 
swer. 

G. M. Stewart, for plaintiff. 

Eleneious Smith and E. H. Gary, for défendant. 

Teeat, J., (orally.) In the case of Kehler v. New Orléans Ins. Co. 
there is a motion to set aside verdict and judgment. The original dé- 
fense to the case was that, under the terms of the policy, it could be 
canceled on notice given, and that said notice was given before the 
Ioss. On the testimony submitted, it appeared the notice was not 
given. I supposed the contention would be that the broker who 
negotiated the insurance must be treated as if he were the plaintifif 

iKeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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himself, or his agent for receiving notice. He is not so. Tliat ques- 
tion was before the suprême court and decided in the case of Grâce v. 
Insurance Co. 109 U. S. 278 ; S. C. 3 Sup. Ct. Rep. 207. His func- 
tions terminated when he elïected the policy. 

Now, this motion goes a step further. It sets up in the affidavit 
an entirely new défense, which, it seems, was not thought of before, 
to-wit, that the policy executed and delivered to the plaintiff was 
only on condition that the parent company should assent thereto, 
which it never did. That is something that was not in the original 
pleadings. The party had abundant opportunity to do that originally. 
Now he wishes to set up a new défense, and reopen the case upon a 
theory which is utterly inconsistent with his own correspondence on 
file. 

The motion will be overruled. 



MlTOHELL V. CaTCHINGS.' 
{Circuit Court, E. D. Missouri. April 18, 1885.) 

Promissoky Notes— Options — Notice — Reasoistable Timb. 

Where a demand note, given as sucurity for a continuing option transaction, 
but valid on Its face, was bouglit in the regular coursa of business and for fui] 
value, 23 days after date, by one wlio knew the payées of the note dealt in 
options, and auspected, but did not know, that it had been taken in some op- 
tion deal, held, (1) that the note had been negotiated withina reasonable lime; 
(2) that the purchaser was a bonajide holder without notice. 

At Law. Suit on a promissory note. 

Hugo Muench, for plaintiff. 

Phillips é Stewart, for défendant. 

Breweb, J., (orally.) In Mitchell v. Catchings, action on a note for 
$5,000, there is really only one question, and that is whether the 
plaintiff was a bonajide holder, before due, of the note in controversy. 
In its inception the note was a note given as seourity for option 
deals, — a pure gambling transaction, — a note void as between the 
parties beyond any question. The plaintiff claims to be a bonajide 
holder before due. The note is a demand note, dated November 13th, 
indorsed to plaintiff, December 6th. No demand was in faot made 
prior to transfer. While it is true a letter was written by McGormick, 
of the firm of Smith, McGormick & Co., the payées of the note, yet 
there was no presentment of the paper to the maker, no demand, 
within the rules of the law-merchant, Twenty-three days elapsed 
between the making of the paper and the transfer. Is that such 
length of time that the court is justified in presuminga demand, and 

iReportcd by Bunj. F. Rex, Esq., of the St. Louis bar. 
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holding that the paper was taken overdue ? The books show it is a 
mixed question of law and fact as to what is reasoiiable time within 
which demand must be made. In Daniel, Neg. Ins., quoting, I think, 
from Pars. Notes & Biils, the author makes use of an expression some- 
thing like this : 

"That it is unquestionable tliat one day would not be a reasonable time, 
and that flve years would be an unreasonnble delay. Interinediate thèse 
times there is nothing settled, and each case must be left to be determined 
upon its owii peculiar circumstances." 

This note was given as security for a continuing transaction. In 
the contemplation of the parties it was not to be immediately paid. 
So the défendant says, and claims really a breach of contract on the 
part of the payées, in that they closed out his deals more speedily than 
they were warranted. Hence, as between the parties, it being contem- 
plated that it was to stand as security for a continuing transaction, 
and not as paper which was to be immediately coUected and paid, it 
does not seem to me that the 23 days can be held to be an unreason- 
able time. Counsel said in the argument (I do not know whether cor- 
rectly or not, for I hâve not had time to examine) that no case can be 
found in the books in which any period less than 30 days has been 
held to be an unreasonable time. Applying the law as thus laid 
down in the books, I cannot hold that the note was transferred after 
due. 

The purchaser suspected tha.t the note was given for one of thèse 
gambling contracts. He knew the parties from whom he purchased, 
and that they were engaged in that kind of business ; and so he says 
he was not blind, but suspected the nature of the transaction. Still, he 
knew nothing about it. He bought it in the regular course of busi- 
ness at his bank, and paid his money for it. I hâve a strong feeling 
in référence to thèse transactions, (purely gambling transactions, — 
that is the long and short of it,) and it is a sore temptation to ignore 
the law laid down by the suprême court, and say that the man who 
buysunder such circumstance does not buy as a bonafide purchaser. 
But the suprême court hâve held in several cases — and of course that 
must hère be taken as settled law — that mère suspicions or négli- 
gence do not invalidate the purchase, or make the purchaser not a 
ftoHa_/ide purchaser. "There must be [and that is the language of 
the court] malafides" and it could hardly be said there was mala 
fuies in this case. The note on the face was ail right ; the plaintiflf 
bought it in the regular course of business and paid his money for it, 
paying full value; and while, from the knowledge that he possessed 
of the business in which the payées were engaged, he must hâve sus- 
pected and did suspect the origin of the note, yet he did not know 
it. I am therefore reluctantly compeiled to say that I cannot hold 
he was guilty of malafides in purchasing the paper ; and that, being 
a bonafide purchaser, he is entitled to recover. 
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Barrt V. United States Mutual Accident Ass'n. 
(Girmit Court, E. B. Wisconsin. March, 1885.) 

1. Accident Insurance— Ai,leqed Injurt— Question for Jury. 

In an action on an accident Insurance policy the question whether deceased 
was injured by jumping from a platform as alleged, is a question of fact for the 
juty to détermine from ail the circumstances of the case as shown by the évi- 
dence. 

2. S.Mna— "Accidentai, " Dkfined. 

The terra " accidentai " as used in an accident policy is used in its ordinary 
sensé, and means " happening by chance, unexpectedly, or not as expected." 

3. 8AMB— " ACCIDENTAL MeANS " DeFINED. 

4. SaME — "EXTEIINAL AND ViSIBLB SiGNS DP INJURY " — InTBBNAL InJURT. 

An injury that is internai may afford external indications or évidences, which 
are visible signs of the injury withia the meaning of such term as used in an 
accident policy. 

5. Same — "Sole and Proximatk Cause of Dbath." 

In an action on an accident policy where it is shown that the deceased sus- 
tained an accidentai injury to an internai organ,and that necesaarily produced 
imflamraation, and that produced a disordered condition of the injured part, 
whereby other organs of the body could not perform their natural and usual 
functions, and in conséquence the injured person died, the original injury will 
be considered as the proximate and sole cause of death ; but if an independent 
disease or disorder, not necessarily produced by the injury, supervened upon 
the injury, or if the alleged injury merely brought into activity a then exist- 
ing but dormant disorder or disease, and death resulted wholly or in part from 
such disease, the injury cannot be considered the sole and proximate cause of 
death. 

At Law. 

C. M. Bice, for plaintiff. 

Finches, Lynde é Miller, for défendant. 

Dyek, J., (charging jury.) On the twenty-third day of June, 1882, 
the défendant association issued to John S. Barry, then residing at 
Vulcan, Michigan, but since deceased, what may be termed a con- 
tract of insurance, by which it agreed to pay his wife, Theresa A. 
Barry, a sum not exceeding $5,000, within 60 days after sufScient 
proof that, at any time within the continuance of membership of Dr. 
Barry in the association, he had sustained bodily injuries, eÊfected 
through external, violent, and accidentai means, and that such bodily 
injuries alone had occasioned death within 90 days from the happen- 
ing thereof. This is a suit brought by the beneflciary named in the 
policy to recover the amount of the insurance. 

It is alleged that the deceased sustained an injury, within the mean- 
ing of the policy, on the twentieth day of June, 1883, and it is proven 
that he died on the twenty-ninth day of that month. There is no 
question, therefore, that if he was injured as claimed, he died within 
the time after the alleged injury named in the policy; nor is there 
any question that the policy was in force at the time of his death. 
By the terms of the policy it was provided, as already stated, that to 
entitle the beneficiary to the sum of |5,000, the death should be oc- 
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casioned by bodily injuries alone, effected througb exteraal, violent, 
and accidentai means. Also that the benefits of the Insurance should 
not extend to an injury of which there was no ex|;ernal and visible 
sign; nor to any injury happening, directly or indirectly, in consé- 
quence of disease ; nor to any death or disability caused wholly or in 
part by bodily infirmities, or disease existing prior or subséquent to 
the date of the policy; nor to any case except where the injury was the 
proximate or sole cause of the disability or death. The issue between 
the parties may be briefly stated : 

It is claimed by the plaintiff that, on the occasion mentioned by Dr. 
Hirsehman, when the deceased was at Iron Mountain, he sustained 
an injury by jumping from a platform to the ground; that this injury 
was effected by such means as are mentioned in the policy; that the 
deceased at the time of the alleged accident was in sound "physical 
condition and in robust health ; and that the alleged injury was the 
proximate and sole cause of death. The défendant dénies that the 
deceased sustained any injury that was effected through accidentai 
means, and also contends that if any injury was sustained, it was one 
of which there was no external or visible sign, within the meaning of 
the policy; and that the supposed injury was not the cause of the 
death of the deceased, but that he died from natural causes. The 
case therefore résolves itself into three points of inquiry: First. 
Did Dr. Barry sustain internai injury by his jump from the platform 
on the occasion testified to by Dr. Hirsehman? Second. If he did 
sustain injury as alleged, was it effected through external, violent, 
and accidentai means, within the sensé and meaning of the policy, and 
was it an injury of which there was an external and visible sign? 
Third. If he was injured as claimed, was that injury the proximate 
cause of his death ? To entitle the plaintiff to a verdict, each and ail 
of thèse questions must be answered by you in the affirmative; and 
if, under the testimony, either one of them must be negatively an- 
swered, then your verdict must be for the défendant. 

The first question, — viz., was the deceased, Dr. Barry, injured by 
jumping from the platform, — is so entirely a question of fact to be de- 
termined upon the testimony, that the court must submit it without 
discussion to your détermination. In passing upon the question, you 
will consider ail the circumstances of the occurrence as laid before you 
in the testimony, the apparent previous physical condition of Dr. 
Barry, the subséquent occurrences and circumstances tending to show 
the change in his condition, the relation in time which the first de- 
velopments of any trouble bore to the time when he jumped from the 
platform, the nature of his last sickness, and the symptoms disclosed 
in its progress and termination. Purther, you will inquire what évi- 
dence, if any, did the post mortem examination, and any and ail sub- 
séquent examinations of the parts alleged to hâve been the seat of the 
supposed injury, furnish of an actual physical injury; what connec- 
tion, if any, does there or does there not appear to be between the 
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act of jumping from the platform and the subséquent eveuta and cir- 
cumstances which culminated in death, including the resuit, as you 
ehali find it to be, of post mortem investigations, Tlie question is be- 
fore you, in the ligbt of ail proven facts, for détermination. ïhe court 
cannot indicate any opinion upon it without invading your exclusive 
province, and by your ascertainment of the facts the parties miist be 
ïîound. There is presented in the case a train of circumstances. Do 
they, or not, so to speak, form a chain Connecting the ultimate resuit 
■with such a previous cause as is alleged? Was the act of jumping 
from the platform adéquate or inadéquate to produce an internai in- 
jury? Thus may you properly pursue the inquiry, guided by and 
keeping within the limita of the testimony. 

If you Ënd that injury was sustained, then the next question is, 
■was it effected through external, violent, and accidentai means ? This 
is a pivotai point in the case, and therefore vitally important. Tlu 
means must bave been external, violent, and accidentai. Did an ac- 
cident occur in the means through which the alleged bodily injury 
was effected ? It does not help you to a proper conclusion to say 
merely that the injury itself, if there was one, was an accident or 
accidentai. That was the resuit, and not the means, through which it 
was effected. The jumping off the platform was the means by which 
the injury, if any was sustained, was caused. Was there anytbiug 
accidentai, unforeseen, involuntary, unexpected in the act of jumping, 
from the time the deceased left the platform until he alighted on the 
ground? The term accidentai is hère used in its ordinary, popular 
sensé, and in that sensé it means "happening by chance, unexpectedly ; 
taking place not according to the usual course of thinga," or not as 
expected. In other words, if a resuit is such as folio ws from ordinary 
means, voluntarily employed, in a not unusual or unexpected way, 
then, I suppose, it cannot be called a resuit effected by accidentai 
means. But if in the act which précèdes the injury, something un- 
foreseen, unexpected, unusual occurs which produces the injury, then 
the injury has resulted from the accident, or through accidentai means. 
We understand from the testimony, without question, that the deceased 
jumped from the platform with his eyes open, for his own convenience, 
in tbe free exercise of his choice, and not from any perilous necessity. 
He encountered no obstacle in jumping, and he alighted on the ground 
in an erect posture. So far we proceed without difficulty. But you 
must go further and inquire, — and hère is the précise point on which 
the question turns, — was there or not any unexpected or unforeseen or 
involuntary movement of the body from the time Dr. Barry left the 
platform until he reached the ground, or in the act of alighting? Did 
he or not alight on the ground just as he intended to do ? Did he ac- ' 
complish just what he intended to, in the way he intended to ? Did he 
or not unexpectedly lose or relax his self-control in his downward 
movement ? Did his feet strike the ground as he intended or expected, 
or did they not? Did he or not miscaloulate the distance, and was 
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there or not any involuntary wrenehing or turning of the body in tlie 
downward movement, or in the act of alighting on the gronnd ? Thèse 
are points directly pertinent to the inquiry in hand; and I instructyou 
that if Dr, Barry jumped from the platform and alighted on the ground 
in the way he intended to do, and nothing unforeseen, unexpected, or 
involuntary occurred, changing or affecting the downward movement 
of his body, as he expected or would naturally expect such a movement 
to be made, or causing him to strike the ground in any différent way 
or position from that which he anticipated, or would naturally antici- 
pate, then any resulting injury was not effeoted through any accidentai 
means. But if, in jumping or alighting on the ground, there occurred, 
from any cause, any unforeseen or involuntary movement, turn, strain, 
or wrenehing of the body, which brought about the alleged injury; or 
if there occurred any unforeseen circumstance which interfered with 
or changed such a downward movement as he expected to make, or as 
it would be natural to expect under such circumstances, and as eaused 
bim to alight on the ground in a différent position or way from that 
which he intended or expected, and injury thereby resulted, — then 
the injury would be attributable to accidentai means. Of course it 
is to be presumed that he expected to reaeh the ground safely and 
without injury. Now, to simplify the question and apply to its con- 
sidération a common-sense rule, did anything, by chance, or not as 
expected, happen in the act of jumping or striking the ground, which 
eaused an accident? This, I think, is the test by which you should 
be governed in determining whether the alleged injury, if any was 
sustained, was or was not effected through accidentai means, You 
hâve the testimony in relation to the occurrence which it is claimed 
by the plaintiff produced in Dr. Barry a mortal injury, and taking it 
ail into considération, and applying to the facts the instructions of the 
court, you will détermine whether, if any injury was sustained, it was 
effected through external, violent, and accidentai means. 

The défendant claims that if Dr. Barry did sustain injury, it was 
one of which there was no external and visible sign and therefore 
that tlie plaintiff is not entitled to recover. In the discussion of this 
question, counsel were understood to eontend that no recovery could 
be had under a policy in the form and terms of this one, if the in- 
jury was wholly internai. In that view, the court cannot eoncur. It 
is true, there must be an external and visible sign of the injury, but 
it does not necessarily foUow from that that the injury must be ex- 
ternal. That is not the meaning or construction of this policy. Such 
an interprétation of the contract as is contended for in that particu- 
lar, would, in the opinion of the court, sacrifice substance to shadow 
and convert the contract itself into a snare, an instrument for the 
destruction of valuable rights. Visible signs of injury, within the 
meaning of this policy, are not to be confined to broken limbs or bruisea 
on the surface of the body. There may be other external indications 
or évidences which are visible signs of internai injury. Complaint of 
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pain is not a visible sign, because pain you cannot see; complainl 
of internai soreness is not such a sign, for that you cannot see ; but 
if the internai injury produces, for example, a pale and sickly look in 
the face, if it causes vomiting and retching, or bloody or unnatural 
discharges from the bowels; if, in short, it sends forth, to the observa- 
tion of the eye, in the struggle of nature, any signs of the injury, — 
then those are external and visible signs, provided they are the direct 
results of the injury. And with this understanding of the meaning 
of the policy, and upon the évidence, you will say whether, if Dr. 
Barry was injured as claimed, there were or were not external and 
visible signs of the injury; and the détermination of this point will 
involve the considération of the question, whether what are claimed 
hère to hâve been external and visible signs were, in fact, produced 
by — were the resuit of — the injury, if any was sustained. 

The next question is, if Dr. Barry was injured as claimed, was the 
injury the sole or proximate cause of his death ? Interpreting and 
enforcing the policy according to its letter and spirit, it must be held 
that if any other cause than the alleged injury produced death there 
can be no recovery. In short, to entitle the plaintiff to recover, you 
must be satisfied that the alleged injury was the proximate cause of 
death. Whether a cause is proximate or remote does not dépend 
alone upon the closeness in the order of time in which certain things 
occur. An efBcient, adéquate cause being found, must be deemed 
the tru& cause, unless some other cause, not incidental to it, but in- 
dependent of it, is shown to hâve intervened betweenit and the resuit. 
If, for example, the deceased sustained injury to an internai organ, 
and that necessarily produced inflammation, and that produced a dis- 
ordered condition of the injured part, whereby other organs of the 
body could not perform their natural and usual functions, and in con- 
séquence the injured person died, the death could be properly attrib- 
uted to the original injury. In other words, if thèse results followed 
the injury as its necessary conséquence, and would not hâve taken 
place had it not been for the injury, then I think the injury could be 
said to be the proximate or sole cause of death ; but if an independ- 
ent disease or disorder supervened upon the injury, if there was an 
injury, — I mean a disease or dérangement of parts not necessarily pro- 
duced by the injury, — or if the alleged injury merely brought into ac- 
tivity a then existing but dormant disorder or disease, and the death 
of the deceased resulted wholly or in part from such disease, then it 
could not be said that the injury was the sole or proximate cause of 
death. 

It is claimed by the plaintiff that the supposed jar or shock said to 
hâve been produced by jumping from the platform, caused some dis- 
placement in the duodénum; that it became occluded; that there was 
constriction and occlusion of that intestine, which was accompanied 
with conséquent inflammation. In short, that the deceased had duo- 
denitis as the direct resuit of the alleged original injury, and, in con- 



EABBT V. UNITED STATES MCTDAL ACCIDENT ASS'n. 717 

séquence, died. This contention îs urged upon ail the circumstancea 
of the case, and upon the testimony offered by the plaintiff tending to 
show the symptoms which accompanied the last sickness, the diagno- 
sis of the case made by atfcending physicians, and the alleged develop- 
ments of the autopsy. It is contended in behalf of the défendant that 
there was no constriction, occlusion, or inflammation of the duodénum, 
that the deceased did not hâve duodenitis, and that no physical injury 
is shown to hâve resulted from jumping from the platform. This 
claim is based upon the contention that the various symptoms mani- 
fested in the last sicknesss of the deceased were consistent with nat- 
ural causes, — with some undiscovered organic trouble, not occasioned 
by violence or sudden injury; that the conclusions of the physicians 
who made the post mortem examination were erroneous ; and that the 
microscopic examination of the parts in New York demonstrated such 
alleged error. Concerning the microscopic test made in New York 
by Dr. Carpenter, the plaintiff contends that it is not reliable and 
should not be accepted for reasons urged in argument, and which I 
need not repeat. 

Now, between thèse conflicting claims, weighing and giving due 
considération to ail the testimony, you must judge. If the deceased 
died of some disease or disorder not necessarily resulting from the 
original injury, if there was an injury, then the défendant isnot liable 
under this policy; but if the deceased received an internai injury 
which, in direct course produced duodenitis, and thereby caused his 
death, then the injury was the proximate cause of death. 

Since the plaintiff has alleged in his complaint and claims that the 
deceased received an injury in the duodénum, I am asked by the de- 
fendant's counsel to instruct you that if the deceased did not die of 
duodenitis, or if you should find that the alleged jump did not pro- 
duce or resuit in a stricture of the duodénum, then your verdict 
should be for the défendant. This instruction I must décline to give, 
for my opinion is that if the deceased sustained internai injury in any 
part of bis body, of which there was an external and visible sign, and 
if that injury was effected through the means named in the policy, 
and if such injury was the sole or proximate cause of death, then 
the plaintiff is entitled to recover. 

As I once had occasion to observe in a case somewhat similar in 
gênerai character to this, you ought not to adopt théories without 
proof, nor to substituts bare possibilities for positive évidence of faots 
testified to by crédible witnesses. Mère possibilities, conjectures, or 
théories should not be allowed to take the place of évidence. Where 
the weight of crédible testimony proves the existence of a faot, it 
should be accepted as a fact in the case. Where, if at ail, proof is 
wanting, and the deficiency remains throughout the case, the alléga- 
tion of fact should be deemed not established. 

Now, to briefly sum up the case : If you find from the évidence 
that the deceased, on the twentieth day of June, 1883, sustained a 
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bodily injury, and that sueh injury was effected through external, 
"violent, and accidentai means, and was one of which there was an 
external ànd visible sign, and that the injury was the proximate or 
sole cause of death, then the plaintiff should bave a verdict in her 
favor. If, on the contrary, you find either that the injury was not sus- 
tained, or that, if it was sustained, it was not effected through exter- 
nal, violent, and accidentai means, or was an injury of which there 
was no external or visible sign, or that it was not the proximate or 
sole cause of death, .then your verdict should be for the défendant. 

Note. — The cases cited by coiinsel, and considered by the court on the trial 
of tliis case, were Whitehome v l ramiers' Ins. Oo. 7 Ins. Law J. 23; South- 
ard V. Kailway Pass. Assur. Co. 34 Conn. 574; N. A. Life & Ace. Ins. Co. 
V. Burroughs, 69 Pa. St. 43 ; and MoCarthy v. Travelers^ Im, Oo. 8 Ins. Law 
J. 208. 



Gentby and others v. Suprême Lodge, Knights of Honoe. 
[Oireuit Court, D. Indiana. April 7, 1885.) 

LiFB iNsnTîANCB— Knights op Honor — Chanqing Appointmbnt of Benepiciahy. 

A party to wliom a beneflt certifloate lias been issued by the order of the 

Knights of Honor may revoke the appointment of t hf beneflciary named therein, 

and appoint a new beneflciary, lo whom the beneflt w iH be payable ou his death, 

" in good standing." 

At Law. 

J. E. Williams, for plaintiffs. 

James 0. Pierce, for défendant. 

Woods, J. The plaintiffs sue upon a beneflt certifîcate issued by 
the order of the Knights of Honor, in 1877, to John P. Gentry, in 
which it was stipulated that the sum of $2,000 should, upon his death, 
in good standing, be paid to "snch person or persons as he might di- 
rect," and upon the margin of which certificate he directed that said 
sum should be paid to his wife and chiidren, who are the présent 
plaintiffs. 

Défendants' atiswer sets up the charter of the défendant corpora- 
tion, granted by the législature of Kentucky, and the constitutions 
and by-laws adopted by the order, and shows that the privilège was 
reserved to Gentry, not only to nominate a beneflciary, but to revoke 
said nomination and change the beneflciary at pleasure ; that previ- 
ous to his death, in 1881, he exercised this privilège, surrendered the 
beneflt certiflcate now sued on, and applied for a new one, which was 
issued to bim, and in which he directed that his beneflt be paid to 
Mrs. Minnie L. Jones, a creditor and not a relative; and that upon 
the death of said Gentry, the défendant paid the said sum of $2,000 
to said Mrs. Jones. The demurrer filed by plaintiffs to this answer 
raises the question of the sufiiciency of this def-îE se. 
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Plaintiffs' eounsel relies upon the grant of power in defendant's 
charter toestablish a widows' and orphans' benefit fund, from which, 
in case of the death of a member who has complied with ail ita law- 
ful requirements, "a sum not exoeeding $5,000 shall be paid to his 
family, or as he may direct." It is insisted that this clause of the 
charter establishes the family of the raember, who at his death may 
fall in the category of "widows and orphans," as a class to which 
the member is limited in designating his beneficiary. The question 
has been several times decided by other courts, under this and simi- 
lar charters or constitutions, and it has been held that the words "or 
as he may direct," or others of similar import, confer upon the mem- 
ber a gênerai power of designating as beneficiary any person or per- 
8ons whom he may choose. In the opinion of the court, this must 
be regarded as the correct rule for the présent case. 

The defendant's charter was so construed in the following-named 
cases, in which certificates of membership were involved, in terms 
fiubstantially the same as the one now before the court : Highland v. 
Highland, 16 Obi. Leg. News, (111.) 272 ; Tennessee Lodge v. Ladd, 5 
Lea, 716; Suprême Lodge v. Martin, 12 Ins. Law J. 628. 

For cases in which the unlimited right to change the beneficiary 
has been conceded to the members of other mutual benefit societies, 
see Durian v. Central Verein, 7 Daly, 168; Sivift v. Condnctors' Ass'n 
96 111. 309; Splawn v. Chew, 60 Tex. 532; Hellenherg v. 1. 0. B. B. 
94 N. Y. 580; Relief Ass'n v. McAuley, 2 Mackey, 70. 

It is urged that the courts of Kentucky, in which state the défend- 
ant waa incorporated, hâve takena diiïerent view of the question. It 
appears, however, that there is no real conflict of aiithority. The 
Kentucky cases in which it has been held that the member's power 
of appointment is limited to his family, or to some portion thereof , as 
a class, are cases in which suoh a limitation was found in the charter. 
Masonic Ins. Co. v. Miller' s Adm'r, 13 Bush, 489; Weisert v. Muehl, 
5 Ky. Law Eep. 285; Hallan v. Oardner, Id. 857. But the court of 
appeals of Kentucky, while so deciding, recognizes the principle that 
in thèse mutual benefit societies, the member may hâve as broad a 
range of choice in selecting his beneficiary as the organic law of his 
Society gives him. Van Bibber's Adm'r v. Van Bihber, 14 Ins. Law 
J. 290; Duvall v. Goodson, 79 Ky. 224. 

It results that the appointment of the plaintiffs as beneficiaries un- 
der the original certificate issued to Gentry was subject to revocation 
by him, and that the appointment of a new beneficiary and the pay- 
ment of the fund to her did not violate any right of the plaintiffs. 

The plaintiffs electing to offer no reply to the defendant's answer, 
défendant is entitled to a judgment in its favor on the answer. 
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Clevbland Eolling-Mill Co. ». Texas & St. L. Et. Co.- 

{Circuit Court, E. D. Missouri. April 27, 1885.) 

Peactice— Okdeb to Fubnish List of Stockholderb— Rev. St. Mo. § 737. 

Where a créditer of a corporation has obtained judgment and had exécution 
issued against it, and the exécution has been returned nuUa bona, witliout any 
demand having been made upon the offlcer in charge of the company's books, 
for a list of the names, places of résidence, etc., of the stockholders liable for 
unpaid balances upon their stock, this court will not make a peremptory order 
on such oificer to f urnish such list. 

At Law. 

Fisher é Rowell and Ira G. Terry, for plaintiff . 

Phillips é Stewart, for défendant. 

Dyer, Lee é Elles, Broadhead dHaeussler, and Boyle, Adam» <è MC' 
Keighan, for stockholders. 

Tbeat, J. On application of plaintiff for peremptory order on J. 
W. Paramore and A. C. Stewart, respectively président and secre- 
tary of défendant company, to furnishi a list of the names, etc., of 
stockholders. It appears from the records in the case that no de- 
mand had been made by the marshal, holding the exécution, for such 
list. There is a récital to that effect in the application of February 
13th, last, for a rule on the respondents, but there is no return on 
record thereof . Since the argument on this motion and évidence sub- 
mitted, a return of the exécution nulla bona has been filed. The 
argument before the court proceeded to a large extent as if no such 
return had been made. It now appears that exécution was duly is- 
sued; and indorsed thereon is a return of ntdla bona, January 12th, 
last, not filed, however, until the twenty-fourth inst. By the statutes, 
it was necessary, as preliminary to the summary proceedings contem- 
plated against stockholders, that exécution should hâve issued, and an 
order of court had against the stockholders, respectively, etc. 

Section 737, Eev. St. Mo., requires "the clerk or other officer hav- 
ing charge of the books of any corporation, on demand of any officer 
holding any exécution against the same, shall furnish the officer with 
the names," etc. From the record, the ofQcer holding the exécution 
in this case never made the demand authorized upon either of the 
respondents. This proceeding is based upon the fact of such demand 
and refusai to comply therewith. As no such demand is shown, the 
rule must be discharged. The évidence sufficiently discloaes that, 
under the requirements of law, custody of the stock-book is subject 
to the control and in charge, lawfully, of the respondents. Hence, 
if the demand had been made by the marshal when holding the exé- 
cution, and they had failed or refused to comply therewith, a per- 
emptory order against them would be granted. 

> Ileported by Benj. F. Rex, Bsq., of the St. Louis bar. 
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As heretofore stated, the plaintifE had no right to institute thèse 
proceedings in the nature of a mandamus until a légal demand had 
been made by the marshal. The rule is discharged. 



Onitkd States v. Bayaud and another. 

{Uircuit Court, 8. D. New York. January 22, 18S3.) 

Obiminal Law and Proobduke— Plba of GaiLTY — Inddcembntb Hbld Out bt 
. District Attohnby — Motion to Withbkaw Plba. 

On examination of the facts in this case, held, that motion on the part of the 
défendants for leave to witlidraw their plea of guilty as indicted should not be 
granted. 

Motion to Withdraw Plea of Guilty. 

W. P. Fiero, for the United States. 

Bevj. F. Tracy, for défendants. 

Bbnedict, J. This is a motion on the part of the prisoners above 
named for leave to withdraw a plea of guilty made by the m on the 
fifteenth of December last, or for a postponement of sentence until a 
future day. The ground upon which leave to withdraw the plea is 
asked, is that the prisoners were induced to make it by an assurance 
on the part of the district attorney in respect to his officiai action, 
which bas not been fulfilled. It appears that at the October term, 
1882, four indictments were found against the prisoners for violations 
of the internai revenue laws. Two of thèse indictments were there- 
after Consolidated by the order of the court. At the December term 
the cases were upon the calendar for trial, and the government was 
ready to proceed with a large number of witnesses, whereupon the 
prisoners asked and obtained leave to file a plea of guilty to the Con- 
solidated indictments, and such plea was duly entered. This action 
on their part was taken upon the advice of intelligent and faithful 
counsel, who had represented them in this matter f rom the beginning. 
Before the entry of the plea of guilty it was understood between the 
counsel for the prisoners and the district attorney, that, in case the 
défendants should plead guilty to the Consolidated indictments, the 
district attorney would enter a nolle prosequi upon the other two in- 
dictments, and would not move sentence upon the Consolidated in- 
dictments until the prisoners had an opportunity to make an effort to 
efïect a compromise of their case at Washington. In pursuance of 
this understanding the plea in question was duly entered, and the 
district attorney delayed moving for sentence until the January term, 
and until he had been ofScially informed by the commissioner of in- 
ternai revenue that the prisoner's offer of compromise had been finally 
rejected, and that no other offer of a compromise would be entertained. 
v.23p,no.l4— 46 
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He now moves for sentence, and the prisoners move for leave to with- 
draw their plea of guilty. 

This application is made in behalf of the prisoners by other coun- 
sel than the advisers of the plea, and there is no suggestion from 
tbose advisers that they bave changed their opinion in regard to the 
trutb of the plea, ortbat the plea was made under any misap préhen- 
sion or mistake, or that it was procured by the district attorney oi 
any other person; but it is said by one of the advisers of the plea 
that the défendants, when making the plea, were advised by their 
counsel that a compromise of the case would be likely to be efifected 
with the department at Washington. The district attorney sweara 
that he never invited the défendants, either directly or indirectly, 
through their counsel or through any person whatever, to make a plea 
of guilty, and that the suggestion of such a plea came to him from 
the défendants' counsel, without suggestion, promise, or inducement 
by him. 

Thèse are ail the material facts disclosed by the affidavits that hâve 
been submitted upon this motion. The affidavits do, however, dis- 
close, in addition, that the prisoners, in pleading guilty, acted under 
the belief that they would be able to effect a compromise of the case 
at Washington ; but there is nothing to show that they were encour- 
aged in that belief by the district attorney, whose actions in the 
promises were conflned to those above stated. Upon thèse facts it 
bas been stoutly contended that it is the duty of the court to per- 
mit a withdrawal of the plea. Two grounds for this contention are 
stated: First, that the district attorney bas failed to carry out the 
understanding had, by omitting to enter a nolle as to the other two 
indictments. To this the answer is that the district attorney an- 
nounoes his readiness to nolle those indictments if the plea of guilty 
stands, and the authority of the court to regulate and control crim- 
inal prosecutions before it is sufficient to compel a withdrawal of 
thèse indictments in case of a failure on the part of the district at- 
torney to make good his announcement. St.ite v. Graham, 25 Int. 
Eev. Eec. 145. The remaining ground of the contention in behalf 
of the prisoners is that they were indoced to make the plea by the 
hope of beneût to accrue to them thereafter in their effort to effect a 
compromise with the department, and by the promise of the district 
attorney to nolle the other indictments. The practice of courts in 
regard to the plea of guilty is never to receive such a plea when there 
is probable ground to believe that it is the resuit of menace or duress, 
or proceeds from weakness, fear, or ignorance. But no case has been 
cited, nor has any been found, where the discrétion of the court has 
been exercised to permit the withdrawal of a plea of guilty made un- 
der the circumstances of this case. Hère the prisoners are intelli- 
gent men, charged with defrauding the revenue, fuUy aware of the 
nature of the charges against them, and of the meaning and effect of 
their plea of guilty. They made this plea deliberately, understand- 
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ing that sentence would follow in case they failed to effect a compro- 
mise with the department; and in making it they acted under the 
idvice of intelligent and faithful counsel, who now make no claim of 
mistake or misapprehension either on their part or on the part of the 
prisouers. 

It is not pretended that the district attorney represented to the 
prisoners tbat a plea of guilty would aid their application for a com- 
promise, nor do they state any facts caiculated to ereate a belief that 
their confession is untrue, but content themselves with saying that 
they are not guilty. As between their statement in their plea that 
they are guilty, and théir présent statement that they are not guilty, 
the circumstances under which thetwo statements were made justify 
the conclusion that the plea is true and their présent statement un- 
true. The careful counsel who advised the prisoners to make the 
plea express no doubt of its truth. When the plea was made, the 
prisoners stood face to face with the prosecuting ofiBcer then ready to 
try them, with a large array of witnesses in attendance, gathered 
from distant points, at much expense, but there was no menace, du- 
ress, or influence brought to bear upon them by him. On the con- 
trary, they proposed the course that was taken, By confessing their 
guilt and entering their confession of record in the form of a plea of 
guilty they induced the district attorney to consent to nolle the other 
indictments, and to afîord them an opportunity to urge a compro- 
mise before the department. And now, because the district attorney 
yielded to their proposition, they claim the right to withdraw their 
confession and compel the government to reassemble the witnesses 
and prove their guilt. To permit such a proceeding would, in my 
opinion, give sanction to an abuse of the forms of law. There was 
no impropriety on the part of the district attorney in giving his prom- 
ise to nolle the other indictments, nor did his promise so to do afîord 
inducement to the plea of guilty of such a character as to make it 
proper for the court to refuse to receive it; and the prisoners would 
hâve had good cause of complaint if, upoa this ground, the court had 
rejected their plea when tendered, and compelled a trial of the in- 
dictments before the jury. If, upon the facts, it was incumbent upon 
the court to receire the plea, it is equally incumbent upon the court 
not to permit its withdrawal at a subséquent term, after the witnesses 
hâve been scattered, and the ability of the government to prove its 
case bas been thereby impaired. Neither was there any undue in- 
fluence on the part of the district attorney beeause of his promise to 
delay moving sentence, in order to afîord the prisoners an opportu- 
nity to compromise the case. The statute (Êev. St. § 3229) per- 
mits a compromise of criminal cases of this character to be made 
by the commissioner of internai revenue, and, while any considérable 
lapse of time between conviction and sentence is not favored by the 
court, an agreement to give the prisoners leasonable delay, in order 
that, if so advised, they might endeavor to effect a compromise with 
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the department, îs far from being an inducement of such a cnaracter 
as will justify the court's permitting the withdrawal of a plea of guilty 
made as this one was made. I find, therefore, no ground upi/c which 
to justify granting the prisoners' permission to withdraw their plea of 
guilty. As to the remainder of the application, namely, a further 
postponement of sentence, to enable the prisoners to renew their ef- 
forts with the department to obtain a compromise, the officiai an- 
nouneement of the department that no further application for com- 
promise will be entertained shows that further delay would be of no 
avail. 

The motion la aocordingly denied. 



OSMER V, J. B. SiCKLES SaDDLERY Co.* 
(Circuit Court, E. D. Missouri. May 18, 1885.) 

Patents— HoHSE- CoLLAES. 

Letters patent No. 157,367, issued to .rohn M. Bright, for an "iraprovement 
in horse-coUars," held not infringed by a swcat-cloth, composed of a séries of 
détachable sections. 

In Equity. 

Paul Bakewell, for complainant. 

W. B. Homer, for respondent, 

Trbat, J. The Bright patent, No. 157,367, December 1, 1874, is 
for "a horse-collar consisting of a frame, combined with a number of 
détachable pads," as described tberein. Défendant allèges that the 
same was anticipated by the Meyer patent, No. 61,016, January 8, 
1867, and the Lovett & Lefevre patent, No. 133,786, December 10, 
1872. In the light of the said anticipatory patents, it is more than 
doubtful whether the Bright patent contained any novelty of inven- 
tion patentable under the law, unless rigidity of frame and consé- 
quent absence of hames, were essential. However that may be, it is 
apparent from whatever construction may be put on the Bright pat- 
ent that the défendant does not infringe the same, as the Bright pat- 
ent is for a "horse-collar with détachable pads" arranged as in his 
patent described. It would seem that his patent was for a collar ad- 
justed, as by him spécified, without référence to hames. Separable 
pads were provided for by the Meyer and Lovette patents, and con- 
sequently in the state of the art there was no room open for inven- 
tion unless the Bright patent was designed for a collar to which, in 
the absence of hames, separable pads might be attached by backles 
and straps, thereby obviating the use of hames, and producing a new 

1 Reported by Benj. F. Bex, Esq., of the St. Louis bar. 
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coUar mth pads. This proposition is not urged, because the défend- 
ant uses no such coUar. 

The contention on the part of the plaintiff, in order to succeed, 
must cover ail use of détachable pads, or sweat-clotha with détacha- 
ble pads, made so as to relieve sore or gall spots on the neck. Such 
■was not the scope of the Bright patent, or if it had been, oould he, 
within the rules of the patent law, hâve blocked the pathway for ail 
contrivanoes, whereby such bénéficiai results could be effected ? He 
must be held to his spécial device in connection with a horse-coUar, 
as by him stated. The défendant does not sell any such horse-col- 
lar, but only sweat-cloths independent of the coUar, more like the 
Meyer and Lovett patents, though not exactly the same as either. 
Hence, without formally deciding that the Bright patent is void for 
•want of novelty and patentability, it must suffice that under no con- 
struction of the Bright patent can the défendant be held to hâve in- 
fringed the same. 

Bill dismissed with costs. 



The E. Luckenbaok.' 

(Circuit Court, E. D. New York. July 2, 1884.) 

Tuo WITH Dredge m Tow — Négligence in Stàrting Suddenlt. 

See head-note to same case in the district court, 15 Fed. Bkp. 924 The dé- 
cision of the the district court in the same case aflirmed. 

In Admiralty. 

Goodrich, Deady de Platt, for libelants and appellees, 
Butler, Stillman à Huhbard, for claimants and appellanta. 
In this case the court (Blatchfoed, Justice) made and filed the fol- 
lowing findings of fact : 

On or about the twenty-third of March, 1882, the libelants, being desirous 
of sending the dredge Brooklyn and nine scows from New York to Pall river, 
employed the steam-tugs Cycïops and Edith Beard (the latter being owned by 
the libelants) to tow them to that place. On the twenty-f ourth of March, 1882, 
the Cyclops became disabled by an accident, and the tow was taken into New 
London, and the tug E. Luckenback was employed by the libelants to con- 
tinue the towage to Fall river with the Edith Beard. The E. Luckenback 
arrived at New London about half past 3 o'clook in the af ternoon of the twenty- 
eighth of March, 1882. The dredge was about 65 feet in length and 33 feet 
in width. Her original width had been 27 feet, and she had been widened by 
pontoons, 3 feet in width being built on each side of her, her whole length. 
She was of the same width her whole length, and drew, as she was loaded, over 
4 feet. At her stern as she was towed the timbers did not extend from side 
to side, but the pontoons were extensions, fastened to the side of the dredge 
without through timbers. In the extrême outer corner of each pontoon a post 

iReportea by B. D. & Wyllys Benedict, Ksqs., of the New York bar. 
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o£ yellow pihe, 18 inches square, was set. The side timbers and planklng, aud 
the stern timbers aud planking, were properly seoured intothe corner posts, 
The corner posts projocted above the deck of the dredge. The construction 
of the dredge was not unusual or impropar, and the dredge was capable of 
standing ail the usual risks and dangers ot such a trip, both generally and in 
respect to the corner posts and the use to which they were put on the occa- 
sion. 

In the dredge were an engino and boiler and machinery for dredging. The 
scows were from 50 to 60 feet in length, and were chiefly light. "When the 
E. Luckenback arrived at New London she found the tow already raade up. 
It had been made up by the libelants in such a way that at sea the dredge 
would bé towed ahead of tlie scows, and the scows would ride in single file 
behind lier. Prom each of the corner posts of the dredge, which, as she was 
towed, were on her after corners, a )ine ran to the forward part of the flrst 
seow behind. Thèse Unes were about 60 feet in length, and similar Unes 
were run from each scow to the next succeeding seow. The E. Lucken- 
back took the dredge and scows in tow by putting ont a hawser, which be- 
longed to the E. Luckenback, of about 100 fathoms in length, to the starboard 
bitts on the forward end of the dredge, and running a bridle from that haw- 
ser to the port bitts of the dredge. The hawser was parceled where the 
bridle crossed it, and the mode of towage was usual and proper. The Edith 
Beard made fast along-side of the dredge, and there assisted in the towage, 
leaving her position from time to time for tlie purpose of keeping the scowa 
in line and transferring men, and lengthening the lines running from scow 
to scow. 

The tow left New London about 4 o'clock p. m., and proceeded without acci- 
dent towards Fall Eiver until midnight. It had then arrived at a place ofE 
Point Judith. Two days before there had been a strong southerly and eaat- 
erly gale, which had raised heavy seiis. This gale had been followed by a 
shore wind from the north, which had flattened the sea, but left a long roll. 
The sea was sufficiently heavy to put the strength of the dredge to the proof , 
and deraonstrate its abihty to endure any strain to which it eould be properly 
subjected on the occasion in question. Tlie speed which the E. Luckenback 
made witli her tow was not over three miles an liour. While so proceeding, 
the hawser between tlie tug and the dredge chafed and parted. New hawsers 
were put out from the stern of the tug to each of the forward corners of the 
dredge, and the tug thereupon started ahead suddenly, and too fast, whereby 
the scows, which had drifted into great confusion on the port side of the dredge, 
were rapidly and violently swung astern, and puUed out the rear corner post 
of the dredge, — being the left-hand or in-shore one, as she was towed, — so that 
she sank and became a total loss, one man of her crew being drowned. The 
damage occurrod tlirough such négligence of the tug, and without the fault 
of the libelants. The amount of the damage is that reported by the commis- 
sioner in the district court. 

On the foregoing faets I find, as conclusions of law, that the tug is respon- 
sible for the damage, and that the libelants are entitled to a decree for $13,- 
210.35, with interest from March 28, 1882, and their costs in the distnct court, 
taxed at $771.05, and their costs in this court to be taxed. 

Accompanying the foregoing findings .was the following opinion : 
Blatchfoud, Justice. The reasonings and views and conclusions of 
the district judge in liis opinion are satisfactory to me, and nothing 
is needed to add to their force. The new évidence on appeal does 
not furnish ground for a différent resalt. The damages fixed in tha 
district court seem to be proper. 
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Addicks V. Theee Hundred and Fifxy-Foue Tons Ceudb Kainit.^ 

The Carl.i 

{District Covrt, 8. D. New York. March 22, 1885.) 

1. DBMCTRRAOE— CUSTOM— OlSCHARGB IHTO LldnTBRS — FaLSK NoTICB — ReASON- 

ABLB Diligence. 

It is the usage in tlie port of New York for ships loaded with kainit to dia- 
charge into lighters. Under this usage it is the ship'sduty to wait for lightera 
a reasoiiable tune liefore discliarging on tlie dock. Tlie raaster of tbe sliip Cleo- 
patra. loaded %vitli kainit, sent word to tl>e consignées on Januaiy lltli tliat 
tlie ship was at the dock ready to discharge, and requesled lighler-j to be sent 
at once. 8hu did noi reach the dock till the morning of the 12l'i, which was 
Baturday. No lighter was sent till the 15th. The sliip claimed demurrage for 
the 12th and the 14lh. The consignées claimed that she was discharged in 
a reasonable time. Held. that false notice of readiness to discharge was no 
notice, and therefure the ship was not entitled to demurrage for the lath. But 
the notice was sufflcient to Iiave enabled the consignées to hâve a lighter along- 
side on Iht 14th, and therefore the ship was entitled to demurrage for ihatday. 
EM, also, that, under the usage to discharge into lighters, the ship had a right 
to d>mand that lighters shall be brought almg-side with reasonable diligence, 
and to receive aboard as fast as the ship can deliver, in the absence of spécial 
circumstances preventing; no tixed raie of tons per day being obligatory. 

2. BAME— DiSCHAUGE ON DoCK IN ABSEKCE OF LlGHTEU— LlABILITY ThBKEFOK 

— G0STOM. 

The ship Cari, loaded with kainit, hegan to discharge into lighters. Having 
filled one lighter at 12 m,, and no other being then along-side, shu began at 2 p. 
M. to discharge on the dock. Anolher lighter came ihe noxt inorning. lleld 
that, in view of the absence of any tixed usage to discharge a particuiar num- 
ber of tons per day, the ship had no right to begin to di-ich;irge on the dock 
without reasonable nnd titnely notice of lier intention ; and thafthe sliglit de- 
lay in the coming of the second lighter did not justify the Cari in discharging 
on the dock; and that the consiguce was entitlud to recover the extra expenae 
thereby occasioned him. 

Demurrage. 

mil, Wing é ShouAy, and H. Putimm, for libelants. 

W'dcox, Ad:ims ce Macklin, for claimants, 

Brown, J. Tlie libelant, Addicks, elaims two days' demurrage for 
the détention of the ship Cleopatra, during Saturday and Monday, 
January 13, and lé, 1884, in discharging some kainit, part of the cargo 
of the ship. ïiie ship arrived in New York on the seventh of January, 
loaded with petroleum barrels above, and kainit (resembling salt)below. 
The ship was required by the charter to go to two différent wharves 
to discharge. The bills of lading required each consignée, upon ar- 
rivai of the ship, to give immédiate notice of the dock to which she 
should go, in order to deliver their respective portions of the cargo. 
The claimant, accordingly, whose cargo was at the bottom, gave no- 

1 Thèse wers two distinct cases, but as the principles involved weie similar, and 
the same proctors appearcd in both cases, only one opinion was written. in each 
case tiiere was delay in getting ligliturs along-side vessels which were ready to dis- 
charge. The Cleopatra waited for the lighters before discharging, and then libcled 
the cargo for demurrage. The Cari did not wait for the lighters, liut discharged on 
the dock, and was libcled for the extra expense occasioned thereby. 
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tice on the 8th, the day after lier arrivai, that the ship should go to 
Merchants' stores. The évidence shows that the custom of the port 
is for kainit to be discharged in lighters, or in schooners, along-side 
the ship, exeept occasionally when it is directed to be put on the dock 
in order to be stored, This usage has grown out of the commercial 
necessity arising from the fact that kainit is perishable cargo, needing 
protection from rain, snow, and dampness; and also because it is 
cheap for its buik and weight, necessitating economy in handling. A 
discharge into lighters or schooners subserves thèse ends. The corre- 
spondence of the parties shows that it was understood in this case 
that the kainit was to be discharged along-side into lighters, as custom- 
ary. On Friday, the llth, the claimants received notice from the 
captain, and also from the ship's agents, that the ship was ready to 
discharge at Merchants' stores, and they requested lighters at once. 
On sending to the place of discharge the respondents found that the 
ship had not arrived there. The next morning, (the 12th,) at a little 
before 9 o'clock, an agent of the claimants again went to Merchants' 
stores, and found that the ship still had not arrived. Two letters 
subsequently passed between the claimants and the ship's agents on 
the same day; the one complaining of false notices, and the other as- 
suring the claimants that the ship was then actually at Merchants' 
stores. On further inquiry this was found to be the fact. She ar- 
rived there between 9 and 10 on Saturday, the 12th. No schooner 
was sent by the claimants along-side until Tuesday morning, the 15th, 
when the discharge was immediately commenced, and completed on 
the 18th, at 3 p. m. The libelant claims demurrage for two days, 
the 12th and the 14th. The claimants contend that the ship was 
discharged within a reasonable time, and that no demurrage can be 
justly allowed. 

1. The time and mode of discharge, not being provided for by the 
bill of ladiug, must be governed by the usages of the port, the agree- 
ment of the parties, or the rule of reasonable diligence. The usage to 
deliver kainit into lighters or schooners along-side is, in this case, so 
clearly proved, exeept when specially directed otherwise for the pur- 
poses of storage, as to form one of the obligations of the ship that 
she could not disregard without justifiable cause. The mère absence 
of lighters at the moment the ship arrives at her dock, furnishes, there- 
fore, no warrant for an immédiate discharge of the cargo upon the 
wharf. Her obligation to discharge according to the established usage 
of the port is an implied part of her contract. In suoh a case she 
cannot, at her master's option, discharge upon the dock, exeept upon 
the refusai of the consignée to reçoive, or upon snch unreasonable 
delay as is tantamount to a refusai; and if for such a cause the 
vessel does discharge upon the dock, she does it under the gênerai 
authority of the master, who is bound in such a case to make provis- 
ion for the safety of the cargo, and to give due notice to the consignée. 
For any ordinary détention through want of lighters she must look 
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to the consignée and the cargo for damages in the nature of démar- 
rage. In the case of the Cari, the delay of a few hours in getting a 
second schooner along-side was no such delay as warranted the ship 
to begin to discharge on the dock; and the extra expense caused 
thereby must therefore be borne by the ship. The Mary E. Taber, 
1 Ben. 105. 

2. The évidence is not sufficient to establish any definite custom 
or usage, as between the ship and the lighters, in respect to the num- 
ber of tons of kainit that shall be discharged per day; or any fixed 
time within which such a cargo mast be unloaded. The only rule, 
therefore, that can be applied, in the absence of any provision on that 
point in the bill of lading. is that of reasonable diligence. To require 
of the consignée more than this, would be to allow to the ship ail the 
benefits of a contract for "quick dispatch," when the bill of lading con- 
tains no such stipulation. Fish v. One Hundred and Fifty Tons Brown 
Stone, 20 Fed. Eep. 202, 203; One Hundred and Seventy-five Tons of 
Coal, 9 Ben. éOO, 402 ; Coombs y.Nolan, 1 Ben. 301 ; Henley v. Brook- 
lyn, etc., 8 Ben. 471. 

The obligation to use reasonable diligence applies equally in pro- 
viding lighters or schooners for the receipt of the cargo aceording to 
custom, and to the rate of discharge after the lighters are along-side. 
In receiving the cargo there is little to be done on board the lighter 
or schooner except to trim the cargo as taken aboard, — usually a very 
slight labor. The chief work in such a mode of discharge is upon the 
discharging vessel, and the amount that may be discharged dépends 
upon a variety of circumstances; such as the number of men and 
horses employed ; whether the crew, or stevedores, are used; and upon 
the condition of the cargo, whether loose, or, as sometimes happens, so 
caked as to require to be dug out with a pick. Practically, therefore, 
the rate of discharge dépends upon the discharging ship, and it woald 
be an unreasonable rule that should limit the ship as to the amount 
that she might discharge per day,. when ail that she could discharge 
might, without any inconvenience to the lighter or schooner, be re- 
ceived by the latter. The évidence before me in this case, as well as 
in other cases, shows that, with an ordinary complément of men and 
one horse, from 60 to 70 tons will usually be discharged per day ; with 
additional men and two horses, from 100 to 150 tons, though the lat- 
ter is very rareïy reaehed. The rule adopted by the maritime ex- 
change, of 60 tons per day for cargoes of sait, iron, and sulphur, rep- 
resents very nearly an ordinary single team's work. It is but reason- 
able diligence, however, on the part of the lighter in such cases to 
receive whatever the ship can offer. The ship may, therefore, right- 
fully demand of the lighter, while along-side, that she shall receive 
as fast as the ship can deliver, unless there be some spécial circum- 
stances, such as ice, for instance, to interrupt the usual changes in 
the lighter's position; and such, from the testimony of several wit- 
nesses, it would seem, bas been the practice. I cannot sustain, there- 
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fore, the contention that any fixed number of tons par day sball bô 
taken as an average by which to détermine what is reasonable dili- 
gence in receiving the cargo, as respects the whole period from the 
time the ship is ready to discharge. 

In proenring lighters the consignée of part of a cargo is bound to 
reasonable diligence only. Higgins v. U. S. Mail, etc., 3 Blatchf. 282; 
Goombs V. Nolan, 7 Ben. 301; Henley v. Brooklyn, etc., 8 Ben. 471; 
S. C. 14 Blatchf. 522; Finneyy. Grand Trunk, etc., 14 Ped. Eep. 171. 
He is entitled to reasonable notice (which, by the usual custom, is at 
least 24 hours) of the time when the ship will be ready to discharge, 
in order to make his arrangements to bave a lighter or schooner along- 
side. After this, he should hâve additional lighters on hand for the 
use of the discharging ship without delay, unless the absence of light- 
ers is further excused by reasonable cause. Since a considérable 
différence, however, may exist in the rate of the ship's discharge, 
dépendent entirely on her own option, it is clear that if additional 
lighters are required, a slight delay in bringing a second lighter along- 
side, owing to a rapid discharge by the ship, cannot be deemed nég- 
ligence in the consignée unless timely notice is given; and where 
inability to furnish lighters witiiout delay is proved, notwithstanding 
the exercise of ail reasonable diligence to obtain them, the ship has 
no claim, in the absence of any specified lay days, and where, as in 
this case, there is no custom nor stipulation flxing the rate of dis- 
charge. Postlethwaite v. Freeland, 5 App. Cas. 599, and Coombs v. 
Nolan, supra. 

The false notice given on the llth I must treat as no notice, and 
therefore exclude any claim for the 12th. The notice was sufficient 
to require the claimants to bave a lighter or schooner along-side on 
Monday, the 14th, and the évidence does not show a sufficient légal 
excuse for one not being sent there by that time. If the Fannie 
Brown, on which the iibelants relied to take this kainit, was free ou 
Saturday the 12th, there is no suiïicient reason why she should not 
bave proceeded at once to take the Cleopatra's cargo ; and if she was 
blocked up on Saturday, there was sufficient time for the claimants 
either to hâve got her clear, or to hâve procured another schooner for 
Monday morning. In the case of Addicks, therefore, I bold the Iibel- 
ants entitled to one day 's demurrage, for which a decree may be en- 
tered with costs; in the case of The Cari, the libelant is entitled to 
|65, with interest and costs. 
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I 

The Shady Side.' 

The Moreisania.* 

{DiUrict Oowt, E. D. New York. November 13, 1884) 

1. Wharfage— State Statute—Dbmand— Double Wharfagb. 

The statute of the slate of Hevv York (Laws 1877, e. 315) provides that double 
whaifage may be recovered by a wharfinger from a vessel which leaves the 
pier wilhout paying wharfage. Heid, that to entitle the wharflnger to such 
double wharfage iinder that statute, there muât be proof of a demand of single 
wliarfage beiore the vessel départs from the pier, though the statute does not 
requiie the demand to be made at the veasel. 

2. Samh — Statutory Lien — Limitation. 

A lien created by a state statute, which fixes no limit oi lime within which 
the lien must be enforoed, is not lost by delay. 

3. 8amb — Pleadikg— Lâches. 

The défense that a lien has been lost by lacheg, if not pleaded, must be ex- 
cluded. The décision in The Franceaca T. 9 Ben. 34, moûitied. 

In Admiralty. 

A. d C. Van Snntvoord, for libelant. 

T. C. Cronin, for claimant. 

Benedict, J. Thèse actions, which were tried together, are to en- 
force a lien upon the vessels proceeded against respectively for wharf- 
age. 

One question presented is whether the libelant is entitled to re- 
cover wharfage at double rates by virtue of the law of the state, (chapter 
315, Laws l&7î,)notwithstandiug the conceded fact that no demand 
for the single wharfage due was made prior to the vessels' leaving the 
wharf. Upon this question this court is asked to reconsider the opin- 
ion expressed in the case of The Francesca T. 9 Ben. 34, where it was 
said that a demand of the single wharfage due, made of the owner, 
consignée, or a person in charge of the vessel, at the vessel and be- 
fore she lea^ves the pier, was necessary to entitle the wharfinger to 
collect double wharfage. I bave accordingly again considered the 
question, but am unable to see how the statute can be so construed 
as to entitle a wharflnger to recover double wharfage without proof of 
the demand of the single wharfage, made before the vessel départs 
from the wharf, of the owner or the consignée of the vessel, or at the 
vessel of the person in charge thereof at the time of the demand. 

In the opinion delivered in the case of The Francisca T. it is said 
that, in order to recover double wharfage, demand of single wharfage 
muât be made at the vessel of the owner, consignée, or person in charge ; 
but this was inaccurate. The demand of single wharfage due must be 
made of the owner, the consignée, or the person in charge of the ves- 
sel; bat the statute does not require the demand to be made at the 
vessel. "With this exception, the opinion delivered in the case of The 

1 Beported by K. D. & Wyllys Benedict, Esqs. , of the New Torli bar. 
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Francisca T. States wliat seeins to me the correct construction to be 
given the statute. 

The argument in opposition to this construction is that the single 
wharfage does not become due until the vessel bas left the wharf, and 
a lawful demand prier to the departure of the vessel is for this rea- 
son impossible, and also for the further reason that the wharfinger 
has no means of knowing wben the vessel intends to leave, and the 
amount of single wharfage to be demanded cannot be known prier to 
the vessel's departure. 

But the statute must be presumed to hâve been passed in view of 
the well-known practice to eollect wharfage at the wharf by a person 
then présent for the purpose, who, by observation and inquiry, learns 
the time when each vessel intends to départ, and collects the wharf- 
age of each vessel as the vessel is about to leave. No real difficulty 
is found in making out and presenting a proper bill for wharfage prier 
to the vessel's departure. 

The object of the provision in the statute respecting double wharf- 
age was to induce the payment of wharfage when so demanded. This 
customary demand of single wharfage, substantially contemporaneous 
with the departure of the vessel, is the demand referred to in the stat- 
tute where it says every vessel that shall leave a wharf without first 
paying the wharfage after being demanded, shall be liable to pay 
double wharfage. No other construction can be given the statute with- 
out, as it seems to me, doing violence to the language employed. I 
am therefore of the opinion that the libelant, having failed to prove a 
demand of single wharfage before the vessels left the wharf, cannot 
recover double wharfage. 

The question remains whether single wharfage can bo recovered. 
The ground hère taken in défense is that the liens hâve been lost by 
lâches. But no such défense ii^ set up in the answer, and it must 
therefore be excluded. The Swallow, Olcott, 33é. Aside from the 
absence of any. averment of lâches in the pleadings, it wotild seem 
that a lien created by a statute of the state which fixes no limit of 
time within which the lien must be enforced, is not lost by delay. 
Limitations declared by statutes creating liens for repairs, etc., and 
made dépendent on the movements of the vessel, are recognized and 
enforced by courts of admiralty, and any limitation made by such 
statute to dépend upon lapse of time would no doubt be recognized and 
enforced by admiralty courts. Upon the same principle thèse courts 
must recognize and give effect to the absence of such a limitation 
from the statute. 

My conclusion, therefore, is that the libelant is entitled to recover 
against the above-named vessels, respectively, single wharfage, at the 
rate prescribed by the statute of the state, for the time such vessel 
lay at the libelant's wharf. The amount can doubtless be agreed 
upon. If not, let there be a référence. 
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The Mary Bbadfoed.* 

{Gircuit Court, E. D. New York. July 16, 1884.) 

Bn-i. op Lading — Indoesement poh Value— Masteb's Copr — Delivbrt of 
Cabgo. 
The decree of the district court iu tlie same case (18 Fbd. Bep. 189) afflrmed. 

In Admiralty. 

F. E. é A. Blackwell, for libelant. 

Beebe A Wilcox, for claimants. 

Blatchfokd, Justice. In thia case I find the following facts: 

Tlie agent of the owners of the schooner Mary Bradford chartered her to 
William L. Carbin, of New York, for a voyage from New York to Niclcerie, 
and back to New York, by the charter-party, dated September 12, 1881, of 
which a copy is set forth in the apostles. D. G. Cobb was the master of said 
schooner. William L. Carbin shipped on her from New York a cargo con- 
sigued to his brother R. J. Carbin at Nickerie. William L. Carbin directed 
the raaster to follow the instructions of R. J. Carbin on the arrivai of the ves- 
sel at Nickerie. Bills of lading were signed in New York by the master for 
the cargo shipped by the vessel to Nickerie. When she arrived at Nickerie, 
the master discharged the cargo. He then received on board of the vessel 
from R. J. Carbin the merchandise covered by the bill of lading, llbeiant's 
Exhibit A, dated November 24, 1881, of which a copy is set forth in the apos- 
tles. This cargo being on board, the master signed a set of four bills of lading 
for it, ail of the ténor of said Exhibit A.. ïhree of thèse he delivered to E. 
J. Carbin, and one he kept himself. This last-named bill of lading was the 
"captain's copy," and was understood by R. J. Carbin and by the master to be 
such. When such captain's copy was so left with the master, no instructions 
were given to him in respect to it. R. J. Carbin took the said three bills of 
lading, and before the vessel sailed from Nickerie, hypothecated them with 
the libelant as collatéral security for the payment of the sum of $4,800, or its 
équivalent in Dutch money, and duly indorsed said bills of lading over to the 
libelant, and received from it said sum of money. In the bills of lading in 
the hands of the libelant, the words "as per charter-party" appear written be- 
tween the words "said |)roduce" and the words "with primage," as in llbei- 
ant's Exhibit D in the apostles, which words are not in said libelant's Ex- 
hibit A. 

The libelant was and is a foreign corporation, duly organized and existing 
pursuant to a charter and under the laws of the kingdom of the United Neth- 
erlands. At the time of the receipt by B. J. Carbin of the said sum of $4,800, 
or its équivalent in Dutch money, to-wit, November 29, 1881, he drew three 
bills of exchange in a set (flrst, second, and third) upon his brother William 
L. Carbin of the ténor of Exhibit No. 1, annexed to the déposition of Arend 
d' Angremond, in the apostles; and also exeeuted and delivered to the libelant 
a paper writing, dated November 29, 1881, a correct translation of which is 
contained in libelant's Exhibit F in the apostles. The libelant duly trans- 
mitted two of said bills of exchange and two of said bills of lading to its 
agent in the city of New York, who received them December 28, 1881. On 
December 29, 1881, one of said bills of exchange was duly accepted in writ- 
ing by the drawee, 'William L. Carbin. It tell due March 2, 1882. On the 
eigliteenth of December, 1881, the said vessel arrived at the port of New 
York, from Nickerie, and thereupon B. J. Wenberg, the agent of the vessel, 

tfeporled by B. D. & Wyllys Benedict, Esçis., of the New York bar. 
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with the knowledge of lier said master, took from the papers o£ the vessel the 
said "captain's copy" of the bill of lading, and delivered the same to the said 
William L. Carbin; the said Wenberg then knowing that the said copy was 
the "captain's copy, " and the said William L. Carbin, before the twenty-eighth 
of December, 1881, received under the said "captain's copy" the merchandise 
named tlierein, from the said vessel and the said master. Noue of the said 
bills of exchange hâve ever beeu paid, or any part thereof. 

The said agent, in New York, of the libelant learned on the twenty-ninth 
of December, 1881 , that said cargo had been delivered to WiUiam L. Carbin, 
and thereupon, by the first opportunity, communicated that information to 
the libelant at Paramaribo, where it was established, aud where the transaction 
beCween it and II. J. Carbin took place; and on the receipt of an answer to 
such communication, the libel herein was filed on Mareh 81, 1882, as soon as 
the vessel could be found. On that day, the bill of lading aforesaid was pre- 
sented to the master of the vessel by the agent of the libelant, and a demand 
was duly made for said cargo, which was ref used. The bill of lading so kept 
by the master as the "captain's copy," was indorsed in blank at the time by 
said K. .J. Carbin, but it did not, at that time, contain the words, "dellver to 
the order of William L. Carbin, " or any of them, indorsed on the back thereof; 
nor were said words, or any of them, written thereonat any time by said E. J. 
Carbin, or by hia authority, or that of the libelant; butsaid words were written 
thereon by Wilham L. Carbin after the delivery of said "captain's copy" to 
him at New York, as they now appear in said llbelant's Exhibât A. 

On the foregoing facts I find the following conclusiona of law : 
The master was authorized to sign and deliver to E. J. Carbin the bills of 
lading; and, in any event, the delivery to William L. Carbin by Wenberg, the 
agent of the vessel, of the captain's copy of the bill of lading, was a ratifica- 
tion of the act of the master in delivering to R. J. Carbin the bills of lading 
which wei'e delivered to him by the master. The copy of the bill of lading 
kept by the master was the captain's copy,— the vessel's bill of lading, — and 
merely for the information of the master and agent and owners of the vessel, 
and the delivery thereof to William L. Carbin was a wrongf ul act as against the 
libelant, for which the vessel is liable to it. The libelant was guilty of no 
lâches. 

There should be a decree for the libelant of the sarae ténor as the decree in 
its favor in the district court, with its costs in this court to be taxed. 



The Cabo.^ 

(District Court, El. V. New York. September 22, 1884.) 

COLT.TSIOÎT— StBAM AND SaIL VeSSELS— ApPBOACHINa STEAMER— ToKCH-LlGHT— 
Tua AND TOW — LOOKOUT — LiGHTS. 

Where a collision ocourred on the océan between a bark and a sahooner 
which was in tow of a tng, and the tug's lights were seen by the barli some two 
miles ofl', but the liark's lights weru not seen bythe tug or the schoonertill col- 
lision was inévitable, the night being dark, but a good night to see lights, and 
the vt-ssels approached aach otlier on such courses that the bark passed within 
100 feet of the tug, hekl, that the bark was in fault for not showing a torch on her 
bow, and the collision must be held on that group.d alone to bave been caused 
by her fault; that, as the bark had her aide lights placed on the mizzen rlgging 

lileported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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she was charged with the burden of showing clearly that the lights so placed 
would not be obstructed by the sails, and th.at the testimony failed to show 
this; that the tug was not in fault for having the lookout in the pilot-house, 
wilh the man at the wheel, when it was only 15 feet from the pilot-house to 
the stem, and a lookout stationed on the deck between the pilot-house and the 
stem would be in danger of being swept oif by the aea ; that the bark was lia- 
ble for the damage arising from the collision. 

In Admiralty. 

Owen é Gray, for the bark. 

Jas. K. Hill, Wing & Skoudy, for the schooner. 

E'. G. Davis, for the tug. 

Benedict, J. Thèse actions arise out of a eolliaion that occurred 
on the night of August 15, 1884, on the océan, about three miles to 
the southward of the Scotland light-ship, between the bark Caro and 
the schooner Joséphine, at the time in tow of the steam-tug George 
H. Dentz. The Dentz was bound to New York, steering for the Scot- 
land light. She had the schooner Joséphine in tow upon a hawser 
Bome 75 fathoms long. The bark Caro was otitward bound, and was 
eailing close-hauled upon the starboard tack. The tug was seen by 
the bark at the distance of some two miles, but the bark was not dis- 
covered by any person on the tug or on the schooner until collision 
between the bark and the schooner was inévitable. It is proved that 
the bark had her side lights set and barning, and that the tug had 
also the proper lights set, including the vertical lights required to in- 
dicate that she had a vessel in tow. 

The proof shows plainly that the sole cause of the collision was 
the failure of the tug to see the bark in time. It is also plain that 
the night, although dark, was a good night to see lights. In the pi- 
lot-house of the tug were two persons; one engaged in steering, the 
otber in looking out. This pilot-house was only 15 feet from the 
stem. A lookout stationed on the deck between the pilot-house and 
the stem would hâve been in danger of being swept off by the sea. 
Under thèse circumstancea it was not négligence to station the look- 
out in the pilot-house of the tug. 

The négligence on the part of the tug, if she was négligent, was not 
in placing her lookout in the pilot-house, but in the want of diligence 
in the man who was there placed. If the bark displayed the proper 
lights, the failure of those on the tug to see the bark in proper time 
must be attributed to a want of a diligent lookout. If the proper 
lights were not displayed by the bark, then the failure of those on 
the tug to see the bark in time must be attributed to the négligence 
of those on the bark in respect to their lights. One omission on the 
part of the bark in respect to her lights is conceded: she did not 
display a torch. In her behalf the contention is that the statute did 
not require her to exhibit a torch to the tug, because the tug was not 
approaching any point or quarter of the bark. 

The testimony shows that the tug was approaching the bark upon 
Buch a course that she passed the tug within less than 100 feet. Un- 
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der such circumstances the tug was an approaching steamer, within 
the meaning of the statute, and the statute made it the duty of the 
bark, when she saw the tug so approaching, to show a lighted torch 
upon her bow. The burden is upou the bark to show that this omis- 
sion did Dot contribute to cause the collision that ensued, and she has 
failed to do this. Upon this ground alone the collision must be held 
to hâve been cahsed by fault of the bark. 

There is in addition considérable foundation for the belief that the 
location of the bark's side lights was such as to render them ineffect- 
uai to warn -vessels approaching at a certain angle. Thèse lights 
were placed upon the mizzen rigging, and of course aft the fore and 
main sail. The bark was sailing close-hauled, and the testimony 
leaves it in doubt whether the clew of the sails set forward of the light 
would not shut off the light to a vessel ahead. I am aware that many 
vessels carry their lights aft, and that reasons are given for preferring 
that location ; but when on any vessel the side lights are placed aft 
the sails,, I consider the vessel charged with the burden of showing 
clearly that the light so placed would not be obstructed by the sails 
when set. 

The testimony in this case has not satisfied me that the side light 
of the bark would not be obstructed by the clew of her sail when close- 
hauled, owing to her side light being placed upon her mizzen rigging. 
An obscuration of the bark's side light by the clew of this sail would 
account for the fact proved, that not only did the two men on the tug 
fail to disoover the bark's light until she was upon them, but the men 
on the schooner in tow of the tug also failed to see the bark's light 
until she was close at band. The tug's lights were seen from the 
bark at a distance of two miles, and if the bark's lights were unob- 
structed, it is difficult to understand why neither of two men on the 
tug, and none of several men on the schooner in tow, saw them until 
the bark was close by, although, as they say, ail were looking forward 
for lights. An obstruction of the bark's light by the clew of her sail 
would account for this ; and, as before remarked, I am not satisfied 
that such was not the case, owing to the light's being placed in the 
mizzen rigging. 

Upon thèse grounds, therefore, the libel of the owner of the bark 
Caro against the George H. Dentz must be dismissed, and the libel 
of the owner of the schooner Joséphine must be sustained as against 
the bark Caro, and dismissed as against the tug Dentz. 
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Pbeston ». Smith.* 

{Oireuit Court, E. D. Missouri. May 26, 1885.) 

BiUi TO Quiet Title — Life-Tknakt and liEMAiNDBK-MArr. 

A remainder-man cannot maiatain a bill against a life-tetiant to prcvent his 
denying tlie former's interest in the estate, and from making leases extending 
beyond the term of his natural llfe. 

In Equity. 

Henry Hitchcock, for complainant. 

John IVickham and Given Campbell, for défendant. 

Trbat, J. The bill allèges that the défendant is a tenant for life, 
and the plaintiff remainder-man in fee, expectant on certain impos- 
sible conditions to the contrary. It charges that she bas made, and 
is about to make, leases extending beyond the term of her natural 
life; and also is asserting that the défendant bas no title or interest 
in the estate. The court is prayed to enjoin said défendant from 
making such leases, and from asserting that défendant bas no title 
or interest in the estate. The proposition is somewhat novel. With- 
out undertaking to review the many cases cited as to bills of peace, 
or quia timet, whether parties are in or out of possession, it must 
snffice that none goes so far as to uphold a bill against a tenant for 
life, in possession, to restrain him from making leases which might 
by possibility extend in terms longer than his natural life. It is 
obvious that if défendant is only tenant for life, no lease by her made 
could extend legally beyond her life. Hence there is no occasion 
for the interposition of equity to restrain one from doing a légal im- 
possibility. It may be that the purpose of this proceeding was to 
obtain a judicial décision as to the title in the plaintiff, if any, sub- 
séquent to the death of the défendant. Why should she, during her 
life-time, be made a party to controversies which can arise only be- 
tween others after her death ? It may or may not be that the claim 
of the plaintiff is ill-grounded, and that she and the other children 
of "William Christy are entitled to said estate. The court cannot pass 
upon that question on the présent demurrer. 

Demurrer sustained. 

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
T.23p,no.l5— 47 



738 rPDEEAl BEPOBTEB. 

j 

Wabash, St. L. & F. K. Co. v. Ubntbal Teust Co. of New Yoek, 

(Circuit Court, D. Indiana. May 9, 1885.) 

1. Ratltioad Companies — Personal Injueibs — Conteibutory Négligence — 

Matteu of DefkNse, 

In actions for injuries oaused by négligence, contributory fault is, in the féd- 
éral courts, matter of défense, of which the burden of proof is upon the de- 
fendant, and consequently reasonable presumptions in respect to matlers not 
proven or left in doubt should be in favor of tlie injured party 

2. BAMB— CONTRIBCTOHT NEGLIGENCE DePEATS ACTION, "WHEN. 

Culpable négligence of tliecomplainant, properly so callud, which contributed 
to the injury, inust always defeat the action ; but the nature of the primary 
■wrong bas much to do with the judgment, whether or not the alleged contrib- 
utory fault was lilameworthy. If it was of a négative character, such as lack 
of vigilance, and was itself caused by, or would not hâve existed, or no injury 
•would hâve resulted frora it, but for the primary wrong, it is not in law to be 
charged to the injured one, but to the original wrong-doer. 

3. Same — AcTiNG ON Prbsumpïion that Raileoad Trains will be Operated 

WITH Due (Jabe. 

A party lias not an unqualifled riglit to act ou the presumption that railroad 
trains and other dangerous agéncies will alwaj's be operated with the care and 
vigilance required by law orcustom; and if he goea upon railroad and high- 
way crossings, or into liiie dangerous situations, without précautions against 
négligence on the part of those in charge of such agéncies, he will himself be 
guilly of négligence. 

4. SaME— FiNDING NOT SUSTAINED BY EVIDENCE. 

Bveiy case must be determined upon its own circnmstances. Finding of the 
master that petitioner was guilty of contributory négligence, and not enlilled 
to recover for the injury received, held not sustained by the évidence. 

Exceptions to Master's Eeport. Intervening pétition of Thomas 
Ingram. 

Jacob B. Julian, for petitioner. 

Chas. B. Stuart, for receivers. 

Woods, J. The master has found against the petitioner on the 
ground of contributory négligence, and the question presented is 
whether or not the finding is supported by the évidence. The entire 
évidence upon the point, and the master's view of it, are set forth in 
the report as follows : 

Elijah Ingram testified as follows: "I am petitioner's son, and had charge 
of team when mare was injured. It was between 10 and 12 o'clock A. m. 
Was hauling gravel for Ilanway & Cooper. I was unloading gravel on the 
north side of the tracks, on East street. A Wabash train came backing down. 
I was not looking for a train. I saw it across the street, and tried to get 
horses away, and could not. There was a man walking along at rear of train, 
and I told him to stop it, and he gave the signal, but it did not stop until the 
rear car struck the mare. I did not hear bell nor whistle." Cross-examined. 
"I had been hauling there 3 or 4 days or a week, and knew trains were run- 
ning on that track. I did not want to drive onto the track, because it was 
dangerous; but was told to drive in there by the man who was there in charge 
for Hanway & Cooper. My team was facing west, aud there was no time for 
me to get them out of the way after I saw the train coming. I knew I would 
be in that flx if train came. ïhe brakeman who was walking along by the 
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rear end of the ti'Hin was walking as fast as tlie train was coraiug. From 
■where I was the only way I could get out was to back out. I could not see 
the engine f rom where I was. ïhe rear end of train passed the length of a 
box car past me before it stopped. Nobody told me to get out of the way. 
jSTone of the wagoa wheels were on the track. I was dumping gravel near ■ 
tlie north rail of the north track, on the west side of East street. The mare 
that was injured was probably on the track with her fore feet. I could not 
drive aiiead, because there was a deep gutter. I could not turn around, be- 
cause the flag-man's station was in the way; and I could not drive ahead or 
oack the team, for the wagon was partly iinloaded, and the planks, which had 
been turned to let the gravel out, prevented my moving the wagon in the 
condition it was, " 

Martin Higgins, for défense, testifled as follows: "Was working there for 
Hanway & Cooper, contractors; it was my business to count loads, give tickets 
to teamsters, and direct them where todump gravel. I gave this boy a ticket 
and told him to unload and get out; tliat a train might be in soon. I crossed 
over to the south side of the tracks to the office and sat down. Presently I 
heard somebody holler. I looked, and ran over and helped the boy get wagon 
out. There was nothing to prevent the boy from getting out by drlving 
across the track. He stood holding the horses and made no effort to get them 
out. The train was moving very slow. He had plenty of time to drive over 
the track. I do not know wlio yelled to the boy. The boy spoke to me and 
said it was my fault in ordering him to drive on. I said, 'No; you ought to 
hâve unloiided and got out.' I told him to go home. Tlie planks of the wagon- 
bed would not liave prevented the team from pulling ouC." Cross-examined. 
"East street is 60 feet wide. When I heard the noise I looked up and saw 
the cars. They had not got to the east side of the street yet. I looked at the 
cars and then at the boy. Did not hear tlie boy tell brakeman to stop train. 
I heard shouting, and think it was the flag-man or some one on the train. I 
did not hear bell or whistle. I expect likely I would hâve heard signal if it 
had been given. The boy was holding horses, and they were turned south. 
Neither liorse was on track. May be they had fore feet on track. I was 
there when the boy came, and it was my duty to direct them where the dump- 
ing was to be done. I told the boy to drive in there, and he put gravel 
where I told him to put it. The boy could hâve driven across the track with 
empty wagon. Do not know how it would be if loaded or with J load on. 
If he flrst saw cars 30 feet away he could not hâve got out. He was about 5 
or 6 feet east of west gutter of East street. From time I saw him holding 
horses, he could hâve driven out. Do not know width of west gutter. The 
horses stood quartering on track; one liorse a little bit on track. I do not 
know whether boy went right to work unloading when I gave him ticket. 
Boy, from where he was, could see up track as far as I couid." Re-examined. 
"If boy had kept a lookout and unload ed, he could hâve got out. I do not 
know whether the load was dumped or not. The boy could see 100 feet east 
of East street from where he stood." 

[By request of parties the master accompanied counsel to the place where 
the animal was injured, and discovered that, from where the boy stood with 
his team, he could see up the track in the direction from which the train came 
a distance of over 300 feet.] 

Upon this évidence I report and lînd that the petitioner's claim should be 
disallowed, for the reason that, in my opinion, the évidence shows that the 
carelessness and négligence of the petitioner's son, who was in charge of the 
team, contributed to produce the injury for which damages are claimed. 

I flnd that the receivers' employés were guilty of négligence in failing to 
give the signais required, but that the defendant's son, with full knowledge 
of the danger, and after being warned of it just before the injury occurred, 
placed his team where a moving train would certainly injure it, and never 
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once looked in the direction from which the train approached until it was so 
Close tliat lie could not get lus team away. From where he stood, lie could 
liave seeri the approaeliing train, wiiich was not moving f aster tlian a man 
could walk, at least 300 feet up the track. He says that when he looked up 
the track the train was less than the width of a street away, and he did not 
hâve time to get out. 

I am not satisfled that the faillira of the teamster, while dumping 
his load along-side the railroad track, to look in the direction from 
which the train came, shouid be deemed to he of such significanee as 
to control the décision of the case. In actions for injuries caused by 
négligence, contributory fault is, in the fédéral courts, matter of dé- 
fense, of which the burden of proof is upon the défendant, (Railroad 
Co. V. Gladmon, 15 Wall. 401; Railroad Co. v. Horst, 93 U. S. 291; 
Hough V. Railway Co. 100 U. S. 213;) and consequently reasonable 
presumptions and inferences in respect to matters not proven or left 
in doubt shouid be in favor of the injured party. 

Under this rule it may be presumed — as, indeed, on argument it was 
conceded — that the car by which the injury was done, was not part of 
a passing train, but was being moved by a switching engine, and was in 
charge of men presumably familiar with the locality, and, as the work 
had been in progress for three or four days, doubtless cognizant or 
the fact that the street was being improved at and near the railroad 
Crossing. With this knowledge, besides the sounding of the locomo- 
tive bell, which is required by the city ordinance, they were bound to 
use ail reasonable précautions to prevent injury to those engaged in 
the work, and this the driver of the petitioner's team had the right to ex- 
pect, and presumably did expect, of them ; but even if no such thought 
was in his mind, and if in the exercise of greater caution he had been 
on the lookout, and had seen the car 300 feet or more away, moving 
slowly behind the walking brakeman, no signal by bell or otherwise 
being given of a purpose to cross the street, he would bave been jus- 
tilied in inferring that a crossing of the street was not intended. The 
cars were evidently under full control, and might hâve been easily 
and promptly stopped; indeed, it is inexphcable why they were not 
stopped. That they were not, was gross carelessness, amounting, ap- 
parently, on the part of the brakeman, to a conscious willingness, if not 
to a désire, to inflict the injury. If the boy was less vigilant than he 
might hâve been, it is reasonably certain that, if proper signais had 
been given, he would hâve been aroused in time to hâve escaped, and 
would hâve escaped, ail harm. Whatever want of diligence there was, 
therefore, may well be said to bave occurred because of the antécé- 
dent fault of those who were moving the cars, and the conséquences 
are attributable to them and to the receiver, rather than to the driver 
of the team. 

It is probably too much to say, in this connection, as in effect 't 
seems to hâve been said in some cases, that the négligence of the 
wrong-doer may excuse that of the injured party. Culpable négli- 
gence of the complainant, properly so called, which contributed to the 
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injury, must always defeat the action; but tbe nature of the primary 
■wrong has much to do with the judgment, whether or not the alleged 
eontributory fault was blameworthy. If it was of a négative charac- 
ter, such as lack of vigilance, and was itself caused by, or would not 
hâve existed, or no injury would hâve resulted from it, but for the 
primary wrong, it ought not, in reason, âlid I believe is not, in law, 
to be charged to the injured one, but rather to the original wrong- 
doer. Tins seems to be the meaning of the Indiana suprême court 
in tlie case of Chicago & E. R. Go. v. Boggs, deeided February 18, 
1885, and supported by the following among other citations: Rail- 
way Co. v. Martin, 82 Ind. 476; Kailway Co. v. Yundt, 78 Ind. 376; 
City V. Gaston, 58 Ind. 224; Beisiegel v. Railroad Go. 34 N. Y. 622; 
Owen V. Railroad Co. 35 N, Y. 516; Enist v. Railroad Co. 39 N. Y. 
61; Davenport v. Ruckman, 37 N. Y. 568; Kennayde v. Railroad Go. 
45 Mo. 255; Pennsylvnnia R. Go. v. Ogier, 35 Pa. St. 71 ; French v. 
Taunton B. R. R. 116 Mass. 537; Swceny y. Railroad Co. 10 Allen, 
368. 

It would not be correct, I think, to say on this subject that eitizens 
have an unqualified right to act upon the presumption that railroad 
trains and ofcher dangerous agencies will always be opéra ted with the 
care and vigilance required by law or custom. Expérience too often 
proves the contrary; and ordinarily prudent men wili not, and with 
out négligence do not, go upon railroad and highway crossings, or 
into like dangerous situations, without précautions against négligence 
on the part of those in charge of the dangerous agencies. But every 
case must be determined upon its own circumstances; and for the 
reasons already indicated I do not think that the injury suffered by 
the petitioner in this instance is, in the sensé of the law, shown to be 
attributable to the fault of his agent. The damages are shown to 
have been $85, and for that amount the claim should be allowed. 

Ordered acoordingly. 



Smith v. Ewing and another. 

(Circuit Court, D. Oregon, June 1, 1885.) 

1. CeIÎTIFTCATB of PCIÎCHASB DNDER PrE-KMPTFON LaW. 

A certiflcate of purchase issued in due form, in favor of a pre-emptor, for 
land subjeot to cutry uiider the pre-emption law, cannot be canceled or set 
aside by tlie limd department f^r alleged fraud in obtaining it; but in such 
case the government must seek redress in the courts, where the matter may be 
heard and determined according to the law applicable to the rights of indiyid- 
uals in like circumstances. 

2. Innocent Phrchaseb. 

Semble, that a purchaser in good faith, and for a valuable considération, from 
a pre-emptor of the land included in the latter's certificate of purchase takes 
the same purged of any fraud which might have been committed ia obtaining 
said certificate. 
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Suit to Détermine Hstate in Real Property and for an Injunction. 

John J. Balleray and J. M. Bower, for plaintiff. 

James F. Watson, for défendants. 

Deady, j. This suit is brought by a citizen of Georgia, to obtain 
a decree enjoiniug the défendants, who are citizens of Oregon, from. 
trespassing on certain landa situate in Umatilla county, Oregon, and 
that any claim they may hâve thereto may be declared null and void. 
The défendants answered separately, and the cause was heardon ex- 
ceptions to the answer of the défendant Ewing for impertinencel 

It appears from the bill that on August 20, 1881, Arthur Webb 
settled, as a pre-emptor under the laws of the United States, on and 
improved the S. } of the N. E. J and the N. J of the S. E. J of sec- 
tion 2, in township 2 N., of range 32 E. of the Wallamet meridian, 
and on the following day filed in the local land-ofSce at La Grande bis 
declaratory statement therefor ; that on July 29, 1882, after due publi- 
cation of notice thereof , Webb made hia final proof of such settlement 
and improvement to the satisfaction of the register and receiver of 
said office, and paid for the land at the rate of $2.50 per acre, or 
$396.20 in ail, for which he received from said receiver "a certificate 
of purchase and entry of said land as by law required," which on 
July 31, 1882, was duly recorded in the county clerk's office; that 
on the same day D. K. Smith purchased said land from said Webb, 
in good faith and for a vaiuable considération, to-wit, $2,000; and 
took a conveyance thereof from said Webb, which was duly recorded 
on the same day; that on Deceinber 1, 1884, the plaintiff purchased 
said land from said Smith, subject to a mortgage tbereon given to 
the American Mortgage Company of $1,000, in good faith and for 
vaiuable considération, to-wit, $1,000, and received a conveyance 
thereof from said Smith, and is now the owner and in possession of 
the premises, which are vaiuable for agricultural purposes and rea- 
sonably worth $5,500; that on or about July 10, 1883, the défend- 
ant Ewing wrongfully entered on the premises and built a dwelling- 
house tbereon, in which he bas since and now résides, and cultivâtes 
about five acres thereof and cuts timber tbereon; and that he dénies 
the plaintifï's title and interest in said land, and disputes his posses- 
sion thereof, and claims an estate or interest therein adverse to the 
plaintiff. 

By his answer, the défendant Ewing admits that Webb erected a 
building on the premises, and filed a declaratory statement tbereon 
and entered the same, as a pre-emptor, as alleged in the bill; but dé- 
nies that the plaintiff, or those under whom he claims, were ever the 
owners of the premises, or that the plaintiff is in possession of the 
same; and allèges that on April 21, 1876, he, being duly entitled to 
the benefit of the pre-emption law, settled on the premises under said 
law and filed his declaratory statement thereon; and afterwards, on 
December 4, 1876, with the permission of the register and receiver, 
"duly changed" "said entry," — meaning, I suppose, said "declaratory 
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stateinent;" that the settlement and entry of Webb was in "conflict" 
with that of Ewing's, as changed on December 4th; that soon after the 
entry of the premises by Webb, but -when is not stated, the défend- 
ant applied to the register and receiver to contest "the claim" of the 
former to the land included in his "declaratory statement and pre- 
tended entry upon the grounds above stated;" that tbereafter such 
proceedings were had on such application that a contest was ordered 
thereon by the commissioner of the gênerai iand-office, and a hear- 
ing had before the register and receiver on January 17, 1883, who 
thereupon decided that neither said Webb nor said Ewing had com- 
plied with the pre-emption lawin the matterof résidence, cultivation, 
and improvement, and recommended "the oancellation of the iilings 
and entries of both of said parties by the commissioner;" that Webb 
appealed from said décision to the commissioner, who afïirmed the 
same, and from there took the case to the secretary of the interior, 
where D. K. Smith, the grantor of the plaintiff, intervened for his 
rights as a purchaser from Webb, as alleged in the bill herein, and 
asked that a patent for the land included in the declaratory state- 
ment of the latter be issued to him, but the secretary denied said ap- 
plication, and on February 21, 1884-, afïirmed the décision of the com- 
missioner, and that thereupon said filings and entries were canceled 
by said commissioner, and "ail rights thereunder whoUy annulled;" 
and that by reason of such contest and cancellation, the défendant 
became entitled under the law to enter said lands within 30 days 
from the date of said cancellation, and that he did within such period, 
to-wit, on March 17, 188é, apply to said land-ofîBce "to enter said 
tract as a homestead," whioh application wasallowed; whereuponhe 
"commenced to réside upon and cultivate and improve said land as 
a homestead," and bas ever since continued to do the same. 

The plaintiff excepts to so much of this answer as sets up the set- 
tlement and filing of Ewing on the premises in 1876, the contest 
thereabout with Webb in 1883, and the décisions thereon, and his 
subséquent entry of the land as a homestead, as impertinent. The 
ground on which this exception is based is that as soon as Webb en- 
tered the land at the local Iand-office, and received the certificate of 
purchase, it became his property; the légal title remaining in the 
vendor in trust for him until the patent should issue in due course of 
procecding. That while any person interested may appear on the 
notice of final proof required by the act of March 3, 1879, (20 St. 
472,) and contest the right of a settler to become a purchaser under 
the pre-emption law, and thereby prevent a certificate of purchase 
from being issued to such settler, or cause the same to be canceled on 
an appeal from the décision of the local Iand-office allowing the entry 
to be made, yet the governmentof the United States, having satisfied 
itself through its local agents, in the manner provided by law, that 
Webb was entitled, under the pre-emption law, to purchase the land, 
and having thereupon sold it to him, cannot institute a contest in 
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the land department between the purchaser and any one else, or even 
itself, to set aside, caiicel,-or recall said certificate. 

Section 2273 of the Eevised Statutea gives the register and receiver 
the right to détermine "ail questions as to the right of pre-emption 
arising between différent settlers" on "the same tract of land," saving 
the right of appeal to the commissioner and the secretary of the in- 
terior. But at the date of Webb's entry and this alleged contest, 
Ewing's claim to the premises under bis filing in 1876 waa forfeited 
for want of final proof and payment within 30 months thereafter. 
Section 2267, Eev. St. He was then a stranger to the proceeding, 
and without interest in or relation to the land. No question could 
arise between Webb and him, as settlers thereon, nor as to the right 
of either to pre-empt the same. By reason of his neglect to make hia 
final proof and payment, the effect of Ewing's filing had ceased, and 
he had long lost bis status as a elaimant under the pre-emption law. 
Therefore this proceeding in the land department that resulted in the 
attempted cancellation of Webb's certificate must be regarded, not as 
a contest under section 2273 of the Eevised Statutea between two 
settlers on the same tract of land, but as an ex parte proceeding, in- 
stituted by the commissioner for the purpose of canceling Webb's 
certificate, upon the suggestion of a stranger that it was fraudulently 
obtained. The fact that Webb saw proper to participate in it with a 
view of protecting his certificate, does not affect its character in this 
respect. 

Has the commissioner any such power ? It is not given to him in 
terma by any aet of congress that I am aware of. His right to pass 
upon conflicting claims to land under the pre-emption law seems con- 
fined to cases that corne before him on appeal from the décision of 
the register and receiver, in case of a contest between two or more 
settlers under such law. Doubtless the commissioner may also re- 
fuse to give effect to a certificate, and issue a patent thereon, wheu it 
appears from the face thereof, or the proof accompanying it, that it 
was issued contrary to law. But if the land is open to pre-emption, 
and the proof is formally sufficient, as that it is made by the oaths of 
the proper and prescribed number of witnesses to the neoessary facts, 
the commissioner cannot disallow the certificate, or refuse to issue a 
patent thereon because the proof is not satisfactory to his mind, or 
because it is suggested to him that it is false. The law devolves the 
détermination of that question on the register and receiver, (Eev. St. § 
2263,) and it can only corne before the commissioner on an appeal 
from their décision by a party to a contest before them. 

When a certificate of purchase has been issued to a pre-emptor in 
due form, and no appeal has been taken from the décision or action 
of the register and receiver, the land described in the certificate be- 
eomes the property of the pre-emptor. He has the équitable title 
thereto, and has a right to the légal one as soon as the patent can 
issue in the due course of proceeding; and he can dispose of the 
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same, and pass his înterest therein, as if the purchaee had been made 
from a private person. Carroll v. Safford, 3 How. 460 ; Myers v. Groft, 
13 Wall. 291; Camp v. Smith, 2 Minn. 155, (Gil. 131;) Cornélius v. 
Kessel, 58 Wis. 237; S. C. 16 N. W. Eep. 550; Brill v. Stiles, 35 III. 
309; Sillyman v. King, 36 lowa, 207; Moyer v. McCuUough, 1 Ind. 
339. 

In Carroll y. Safford it was ruled that land held under a certificate 
of purchase from the United States land-office was subject to state 
taxation as the property of the purchaser. In delivering fche opinion 
of the court, Mr. Justice MoLean said : 

" When the land was purchasedand paid for it was no longer the property 
of the United Stated, but of the purchaser. He held it for a final certificate, 
which eould no more be canceled by the United States than a patent. It is 
true, if the land had been previously sold by the United States or reserved 
from sale, the certificate or patent might be reealled by the United States, as 
having been issued through mistake. In this respect there is no différence 
between the certificate holder and the patentée." 

In Moore v. Robbins, 96 U. S. 538, it was held that a patent, issued 
by the land department, acting within the scope of its authority, passes 
the légal title to the land, and ail control of the executive department 
of the government over the title thereafter ceases; that if any wrong 
has been done to the United States, the courts of justice are open to 
it, as in the case of an individual, to hâve redress by cancellation of 
the patent or reconveyance of the land. But whether a final certif- 
icate or certificate of purchase, issued in due form to a pre-emptor or 
other purchaser of public land by the regisler and receiver of a local 
land-office, is within this rule, subject to the right of the commis- 
sioner or secretary to modify or set the same aside upon a direct ap- 
peal to either of them, the suprême court has not decided, that I am 
aware of. The cases of Lytle v. Arkansas, 9 How. 314, Garland v. 
Wynn, 20 How. 6, and Harkness v. Underhill, 1 Black, 316, hâve been 
cited and considered, but however they may bear on the question, 
they are not, in my judgment, décisive of it. 

To my mind, the certificate of purchase, subject to the condition 
mentioned, is witiùa the reason of tne rule laid down in Moore v. 
Robbins, in the case of a patent. The issue of a patent or final con- 
veyance on such a certificate is a mère ministerial act, of which the 
purchaser, in the case of private parties, might compel the perform- 
ance. Several of the state courts hâve decided that the certificate of 
purchase, when issued in due form, for land subject to entry, is be- 
yond the power of the commissioner, otherwise than on a direct ap- 
peal from the register and receiver. In Perry v. O'Hanlon, 11 Mo. 
585, the suprême court of Missouri held that a cancellation of a pré- 
emption certificate by the commissioner was a nuUity. To the same 
effect is the ruling in Brill v. Stiles, 35 111. 309; Cornélius v. Kessel, 
58 Wis. 241; S. C. 16 N. W. Eep. 550. 

The statement in the answer as to the time and manner of insti- 
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tuting tlie alleged eontest with Webb seems purposely obscure. The 
hearing therein, before the register and receiver, appears to hâve been 
had in January, 1883; while it appears from a notice signed by the 
register of Webb's application to make final proof, addressed to Ewing 
at " Kio Vista, California," and annexed to a written brief filed by 
him herein, that he waa living in California as late as August, 1883. 
So that instead of being "soon after," it must bave been more than 
a year after the certificate was issiied to Webb that Ewing returned 
to Oregon and applied for leave to eontest the former's entry. But 
assnming, as I do, that the proceeding before the register and re- 
ceiver was had on the direction of the commissioner, without the au- 
thority of law, the cancellation of Webb's certificate of purchase and 
Ewing's subséquent entry of the premises uuder the homestead law 
are mère nuUities. This being so, the exceptions for impertinence 
are well taken. The matter embraced in them is altogether imma- 
terial, and not a défense to the relief sought by the bill. Neither 
doea it appear from Ewing's answer that the second or changed filing 
of December 4, 1876, was for the land in question. The allégation 
is that on that day, with the consent of the register and receiver, he 
changed bis declaratory statement, but how much or wherein is not 
stated. In the opinion of the secretary, which is annexed to the an- 
swer as an exhibit, however, it crops out incidentally that the change 
consisted in throwing out the S. W. ^ of the N. W. j of the section, 
and adding thereto lots 6 and 7 of the same. Nothing definite can 
be ascertained from this without référence to the plat of the public 
survey of the section, from which it appears that the boundary line 
of the Umatilla réservation cuts otï the south-east corner of it, leaving 
the S. E. J of the S. E. ^ a mère fraction coutaining 3.32 acres, and 
known as lot 6; and the N. E. ^ of the S. E. |-, also a fraction, con- 
taining 38.9 acres, and known as lot 7. Practically, then, the sec- 
ond or changed Ewing statement includes three of the four 40-acre 
tracts included in Webb's purchase, and lot 6 of the same section. 
Whether this was "a second déclaration for another tract" within the 
prohibition contained in section 2261 of the Revised Statutes is a ques- 
tion. Certaiuly it was not for the same tract as the first filing, though 
not wholly for "another" or différent one. 

On the argument counsel for the plaintiff laid great stress on the 
fact, as he assumed it to be, that he was a purchaser in good faith 
for a valuable considération, elaiming that, as the défendant had not 
answered the allégation of the bill to that efïect, it was admitted to 
be true. But such is not the rule in equity pleading, though it would 
be very convenient if it were so. An allégation in a bill which is 
neither admitted nor denied by the answer is still only an allégation, 
and must be proved before the plaintif! can bave any relief based on 
it. If he wishes to prove it by the answer of the défendant, he can 
compel the latter to testify upon the point by excepting to the answer 
for insufïiciency. 
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The exception made in section 2262 of the Eevised Statutes, in 
favorof a honajide purchase for avaluable considération from a pcr- 
son holding a certificate of purchase under the pre-emption law, is 
only against the forfeiture of the land denounced by that section ou 
account of the falsity of the oath thereby reijuired of the settler as to 
his right to enter land under the pre-emption law, and his purpose in 
doingso. But in this case it was alleged that the pre-emptor uever 
complied with the law as to résidence, improvement, and cultivation, 
and that the certificate of purchase was issued to him upon false or 
insufficient proofs of thèse facts. To such a case section 2262 does 
not appear applicable. But at common law, where a party obtaining 
a conveyance of real property by a fraud practiced upon the grantor 
conveys the same to a third person, who buys in good faith and for a 
valuable considération, the latter will hold the property purged of the 
fraud. Fletcher v. Peck, 6 Cranch, 133; Somes v. Érewer, 2 Pick. 
184; Deputy y. Stapleford, 19 Cal. 302; 2 Story, Eq. Jur. § 1502; 2 
Washb. Eeal Prop. 597. And in U. S. v. Minor, 5 Sup. Ct. Eep. 836, 
lately decided by the suprême court, it is said that when a person ob- 
tains a patent for land under the pre-emption law by "fraud and per- 
jury, it is enough to hold that it conveys the légal title ; aud it would 
be going quite too far to say that it cannot be assailed by a proceed- 
ing in equity, and set aside as void if the fraud is proved and there 
are no innocent purchasers for value." 

But whetber this rule is applicable to a purchase made from a pre- 
emptor after entry and before patent issues may be a question. Ee- 
garding the sale of the land, however, as completed when the proof 
of compliance with the law is made to the satisfaction of the agents 
of the vendor, — the register and receiver, — and the purchase price 
paid to them, my impression is that an innocent purchaser for a val- 
uable considération from the party having the certificate of purchase 
takes the land, and the right to the patent, purged of any fraud that 
may hâve been committed by his grantor in obtaining such certifi- 
cate. Of course, where the invalidity of the certificate is apparent 
on its face or is a matter of law, of which ail persons are presumed to 
bave knowledge, the purchaser would take with notice of such inva- 
lidity, and be bound by it accordingly. But be this as it may, my 
conclusion is that a certificate of purchase issued in due form, in 
favor of a pre-emptor, for land subject to entry under the pre-emp- 
tion law cannot be canceled or set aside by the land department for 
alleged fraud in obtaining it; and that in such case the government 
must seek redress in the courts, where the matter may be heard and 
determined according to the law applicable to the rights of individ- 
uals under like circumstances. The right of'a party holding a cer- 
tificate of purchase of public land, and that of his grantee, is a right 
in and to property of which neither of them can or ought to be de- 
prived without due process of law. 

The exceptions to the answer are allowed. 
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United States v. Kane and others. 

{Circuit Court, B. Colorado. 1885.) 

1. Receivbtîs — Interférence of Strikbhs — Ihducing Emploies to Leavb 

SekVICK — CONTEMPT. 

Where empl03'e3 of a railroad Company that ia in the hands of a receiver ap- 
pointed by tlie court, are dissatisfied witli the wages paid by the receiver, they 
may abandon the employment, and by persuasion or argument induce oiher 
employés to do the same ; but if tliey resort to threats or violence to induce the 
others to leave, or accomplish their purpose, wtthout actual violence, by overaw- 
ing the oliiers by preooncerted démonstrations of force, and thus prevent the 
receiver from operating the road, they are guilty of a contempt of court, and 
raay be punished for their unlawful acls. 

2. Same — Conspiraot to do Unlawful Act — Liabilitt of All fob Acts of 

iNDIVIDtïAL COÎJSPIHATOR. 

Wliere a party of men combine with intent to do an unlawful thing, and in 
the prosecution of that unlawful intent one of the party goes a step beyond the 
balance of the party and does acts which the balance do not themselves per- 
form, all are responsible for what the one does. It is essential, however, that 
tliere should be a concert of action, — an agreoment to do some unlawful thing. 

II. H. Hohson, U. S- Dist. Atty., and E. 0. Wolcott, for receiver. 

Ralph Talbot, for défendants. 

Beewbr, J., (orally.) Now, coming to thèse contempt cases, the 
stenographer very kindly copied oufc all his notes last night and fur- 
nished the transcript to me; so I hâve had an opportunity to read 
over the testimony, and I hâve done it very carefiilly. 

I think a few preliminary considérations, in référence to the com- 
mon rights which we all hâve as free men in this country, may not be 
amiss. Every man bas a right to work for whom he pleases, and to 
go where he pleases, and to do what he pleases, providing, in so doing, 
he does not trespass on the rights of others. And every man who 
seeks another to work for him has a right to contract with that man, 
to make such an agreement with him as will be mutually satisf actory ; 
and unless he has made a contract binding him to a stipulated time, 
he may rightfully say to such employé at any time, "I hâve no f urther 
need of your services." 

Now, it is well to corne down to simple things. Supposing Mr. 
Wheeler has a little f arm of 20 acres. He cornes to Mr. Orr and says 
to him, "Hère, work for me, will you?" and Mr. Orr goes to work for 
him under some contract. Now, every one of us realizes the fact 
that if Mr. Orr is tired of working there, if he does not think tho pay 
is satisf actory, or if it is a mère whim of his, he has a right to say, 
"Mr. Wheeler, I won't work for you any more," and Mr. Wheeler 
would hâve no right to do anything. Mr. Orr is a free man, and can 
work for whom he plea'ses, and as long as he pleases, and quit when 
he pleases ; and that right which Mr. Orr has Mr. Wheeler has also. 
The fact that Mr. Wheeler happens to be an employer does not 
abridge his freedom. If he is tired of Mr. Orr's work, or if he dislikes 
the man, or if he does not want any more of his assistance on his 
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place, he can say to Mr. Orr, and say very properly, "I bave paid 
you for ail the time you bave worked; now you can leave, and seek 
work elsewhere." Those are oommon, every-day, simple rules of 
right and wrong we ail recognize. Nobody doubts that. Nobody 
would think for a moment, in a simple case of that kind, of question- 
ing the right, either of Mr. Orr to quit or of Mr. Wheeler to say, "You 
may leave." And tbat •wbicb is true in thèse simple matters wbere 
there is a little pièce of property, and a single owner and a single 
laborer, is just as true when there is a large property, a large num- 
ber of employés, and a corporation is the owner. Eules of right and 
■wrong, obligations of employer and obligations of employé, do not 
change because the property is in the one instance a little bit of real 
esfcate, and in the other a large railroad property; and if we apply 
thèse simple, commonplace rules of right and wrong, we avoid, often- 
times, a great many of tbe troubles into which we come. 

Moving on a little further to another matter, Supposing Mr. 
Wheeler had two men employed, and that he finas that in the man- 
agement of his little farm he is not making enough so that he ean 
afïord to employ two laborers, and he says to one of them : "I will 
bave to get along without your services, and I will do with the services 
of the other," and the one leaves. That is ail right. Supposing the 
one that leaves goes to the one who bas not left and says to him : 
"Now, look hère; leave with me," — giving whatever reasons he sees fit, 
whatever reasons he can adduce, — and the other one says : "Well, I 
will leave," and he leaves because his co-laborer bas persuaded him to 
leave, — bas urged him to leave; that is ail right. Mr. Wheeler bas 
nothing to say; he may think that the reasons which the one that is 
leaving bas given to the one that he would like to bave stay are friv- 
olous, not Buch as ought to iuduce him to leave, but tbat is those gen- 
tlemen's business. If tbe one whom he would like to hâve stay is in- 
clined to go because his friend bas urged him, bas persuaded him, bas 
induced him to leave, Mr. Wheeler cannot say anything. That is the 
right of both thèse men, — the one to make suggestions, give reasons, 
and the other to listen to them, and act upon them. 

But supposing — -and I will take the illustration that I partially 
suggested yesterday — supposing one is discharged and the other wants 
to stay, is satisfied with the employ ment; and the one that leaves goes 
around to a number of friends and gathers them, and they come 
around, a large party of them, — as I suggested yesterday, a party with 
revolvers and muskets, — and the one that leaves comes to the one that 
wants to stay and says to him : "Now, my friends are hère; you had 
better leave; I request you to leave;" the man looks atthe party that 
is standing there; there is nothing but a simple request, — that is, so 
far as the lahguage which is used ; there is no threat ; but it is a re- 
quest backed by a démonstration of force, a démonstration intended 
to intimidate, calculated to intimidate, and the man says : "Well, I 
would Jike to stay, I am willing to work hère, yet there are too many 
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'men hère, tliere is too much of a démonstration; I am afraid to stay." 
Kow, the common sensé of every man tells him tHat that is not a mère 
request, — tells him that while the language used may be very polite 
and be merely in the form of a request, yet it is accompanied with 
that backing of force intended as a démonstration and calculated to 
make an impression ; and that the man leaves, really because he is 
intimidated. 

If I take another illustration I will make it even more plain. Sup- 
posing half a dozen men stop a coach, with revolvers in their hands, 
and one man asks the passengers politely to step out and pass over 
their valuables; and theystep out and pass over their valuables; and 
supposing those men should be put on trial before any court for rob- 
bery, would not you despise a judge that would say, " Why, there was 
no violence; there were nothreâts; there was simply a request to thèse 
passengers to hand over their valuables, and they handed them over; 
it was simply a request and a loan of their valuables ?" Would not 
the common senso of every man say that that request, no matter how 
politely it was expressed, was a request backed by a démonstration 
of force that was really intimidation, and made the offense robbery? 
Would not you espect any judge to say that ? Would not you despise 
any one that would say otherwise ? And so, as I suggested yesterday 
to my brother TALBOT.^and he has argued his case with very great 
clearness, — that is reaily the question hère : whether thèse parties went 
there simply, as persons bave a right to do, to request engineers and 
train-men to desist from further labor, or whether they went there, 
under the circumstances, with such a démonstration of force, with 
BUeh an attitude and an air, that although nothing but a request was 
expressed, it was a request whieh men did not dare décline to comply 
with. The fact that half a dozen men went there and asked an engi- 
neer, or a brakeman, or a train-man to quit, — that is ail right, if it was 
simply a mère matter of request, a mère matter of giving views and 
reasons. That is a part of the common right of us ail. We ail can 
express our opinions. We can go to any friend and urge him to do 
this or do that; that it is a part of the common liberties of every man in 
this country; and the question is not, whether thèse gentlemen went 
there in a pleasant way and stated reasons, or urged their friends to 
quit work, but, did they go with such an intended démonstration of 
power, and in such an attitude, that though, as they hâve stated hère, 
they simply reqnested thèse engineers and employés to quit, they did 
it under circumstance that the engineers and the train-men were intim- 
idated, and quit because they felt compelled to. I do not suppose that 
the court would be concluded by the mère statement of an engineer 
' that he was afraid, because that might hâve been simply an excuse 
for his conduct, or it might bave been because he was a timid man, 
and there. was really no such démonstration that a sensible man, an 
ordinary man, a prudent and fair-minded man, had any reason to 
expect any further trouble. 
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So, before the govemment can properly ask tlie court to treat thèse 
défendants as in contempt, it mast satisfy the court tiiat thèse re- 
quests were, in fact, something more than mererequests; that what- 
ever language may hâve been used, it was used under such circum- 
stances and with such démonstrations that the employés, the engineers, 
and the train-men feltthat, as prudent men, they must leave; that, 
because of due regard for their own safety and their own well-being, 
they had to leave; and also that that démonstration was made under 
the circumstances with the intent to accomplish that resalt. If that 
is shown, if the testimony makes it clear that thèse parties went in 
such numbers, and conducted themselves in such a way, that while 
they simply said, "Please get otï this engine," or " We want you to get 
off this engine," they intended to overawe, — intended, by the démon- 
strations which they made, to impress upon the minds of the engineers 
and train-men that personal prudence compelled them to leave, — why, 
then the government bas made out its case. It is not necessary that 
there should be actual violence. As my brother Treat said in a sim- 
ilar case, (Zw re Doolittle, ante, 544,) that we had before us in St. 
Louis, a request, under thèse circumstances, is a threat. Every sen- 
sible man knows what it meana, and courts are bound to look at things 
just as they are, to pass on facts just as they are developed, to treat 
the conduct of men just as it is, and to impute to them that intention 
which their acts and their conduct disclose was their intention. 

Then there is another proposition that cornes in, — a familiar rule of 
law, — that where a party of men combine, with the intent to do an un- 
lawful thing, and in the prosecution of that unlawful intent one of 
the party goes a step beyond the balance of the party, and does acts 
which the balance do not themselves perform, ail are responsible for 
what the one does. In order to make that rule of law applicable, 
there must be a concert of action ; an agreement to do some unlawful 
thing. If there is no such agreement, no such preconcert of action, 
why then eaeh individual is responsible simply for what he does. 
Thus, for instance, if there should happen to gather hère on the street 
50 or 100' or 200 men, with no preconcert of purpose, accidentally 
meeting hère, and a street fight should develop in their midst, ail of 
that crowd are not responsible for it; that wouldbe unjust; that would 
be unfair; because they did not go there, they did not meet together, 
with a preconcerted purpose to do anything unlawful, and, although 
something unlawful may be done in that crowd, yet only they are at 
faiilt who do the unlawful thing. But if they ail met, as I said, for the 
purpose of doing some unlawful act, having formed beforehand the 
purpose to do it, and are présent there to carry that purpose into effect, 
then every man, by virtue of uniting in that preconoeived purpose to 
do the unlawful thing, makes himself responsible for what any ona 
does. 

A familiar illustration which often comes before a court is this: 
Supposing three or four men form a purpose to commit burglary, and 
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break into a house for the purpose of eommitting that burglary; that 
is ail they had intended to do; that is the unlawful act, and the single 
unlawful act, which they had set out to accomplish; they getinto the 
house and somebody wakes up, and one of the party shoots and kills. 
Now, the three or four persons who went into that house never formed 
beforehand the intent to kill anybody; they simply went in there to 
commit burglary; but, combining to do that unlawful thing, in the 
prosecution of that burglary, and to make it successful, one of the 
party shoots and kills, and the law cornes in and says: "Ail of you 
are guilty of murder; we do not discriminate between you; you broke 
into that house to commit burglary; in the prosecution of that burgla- 
rious entranoe one of your party committed murder; ail are guilty." 

Now that is a reasonable rule, when you stop to think of it; it is 
not a mère harsh, arbitrary, technical rule which the courts hâve laid 
down, and the statutes hâve established; it is a rule intended to pre- 
vent combinations or conspiracies to do an unlawful thing, and where 
there are many together it is often difificult to distinguish the one who 
does any particular act. I hâve a very forcible illustration right in 
this testimony before me. Mr. Tyler is charged by one or two wit- 
nesses with having said, in one of those interviews with one of the 
engineers, after some colloquy, and a man saying he was not afraid 
to take that engine and train out, " What about the after-clap ?" Now 
Mr. Orr cornes forward and says, and Mr. Tyler too, that Mr. Tyler 
did not use that expression. Mr. Orr said he heard the remark, but 
it was a remark from some one at his right, and was not made by 
Mr. Tyler. That will often be true where there are many together ; 
in the excitement which attends such a gathering, it is often very 
difficult to individualize the particular actor or speaker, and while 
one witness may say this man did it or this man said it, another wit- 
ness equally crédible, and présent at the time, may hâve it in his 
mind that another man did or said it. So, because it is often in the 
nature of things difScult to individualize a man that does or says a 
particular matter, the rule is laid down that if they bave met with a 
preconceived purpose to do an unlawful act, ail must respond for 
what eaeh one does and says. That is, as I said, no harsh and arbi- 
trary rule, but a rule in the interests of justice, for the protection of 
Society. 

Now, with thèse preliminary observations, let us corne down to the 
testimony itself. Ail parties, the défendants and the witnesses for 
the government, agrée that there was a large gathering there, — quite 
a crowd; and, as Mr. Orr says, there was a "fever of excitement." 
He used the expression once, "It was the rage;" interpreting that aft- 
erwards with the idea that there was an excitement pervading the 
crowd, which surged backwards and forwards, now to this engine and 
now to that, and that there was an excited, eager crowd of people 
there, bent on accomplishing a certain resuit. They wanted to stop 
the movement of trains; they did not seek to destroy an engine ; they 
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didnot seek to destroy property ; they had obviously that respect for 
the rights of property which made them unwilling to touch an engine, 
a car, or any ot the property of the eompany for the sake of destroy- 
ing it; and in that they are to be commended; in that their conduct 
différa from that which oftentimes is found in movements of this 
kind; for it is part of the public history of the country, as we ail 
know, that, in what are called strikes, excited men, wicked men, bave 
wroaght oftentimes fearful destruction of property. 

You will ail remember the Pittsburgh riots, years ago, when millions 
of dollars of property were destroyed. Thèse men, and I say it to 
their commendation, I do not see from the testimony that they put a 
finger on a dollar's worth of company's property to destroy it; but 
they did go there with the intent to prevent this eompany, whose 
property is in the hands of the court, from moving its trains, — from 
attending to its regular business. Of that there can be no question. 
What the grievances were, what the reasons for the strike were, are 
obscure. I do not fully understand them. The parties défendant 
in this case, when they were on the stand themselves, did not seem 
to bave a definite idea of the wrongs that they complained of, or of 
what their grievances were If they had any grievances, if there 
was anything of which they had a right to complain, it is one of the 
peculiar features of property situated as this is that the court is al- 
ways open to hear and adjust them; and in one respect this eom- 
pany, whose property is in the hands of the court, bas not the free- 
dom which ordinary property owners bave. Although owning this 
railroad, it is not for it to say who shall be employed and who not. 
The court has taken possession of that property, and any man con- 
nected with the administration or management of that road, I do not 
care who be is, whether he is doing the most humble, common work 
on the Une of that road, has the same right that the receiver himself 
has, that any créditer of the road has, to corne into this court and 
insist that any grievance which he has against the management of 
that road shall be considered and passed upon. Ordinarily, you 
know, when a eompany has property, it has absolute liberty. It 
may dismiss whom it pleases, and employ whom it pleases; but when 
the courts take possession of property in this way, that liberty is 
abridged, and the eompany cannot say, — Mr. Jackson, the receiver, 
cannot say, — "I will discharge ail of thèse men; I will pay them only 
so much a day; I will require so many hours' work; I will require 
this and that of them ;" for there is no one in the employ of the eom- 
pany but who has the right to corne and say to this court, "Mr. Jack- 
son is making an unreasonable requirement; it is more than he has 
fairly and reasonably a righ^l to require of us;" and the court is 
bound to listen to that complaint, and to see that justice is done be- 
tween the receiver and any employé. But this party of strikers, not 
, coming into this court, assumed at that time to try to stop the opera- 
! tion of the road; tried to prevent the engineers from running out the 
T.23F,no.l5— 48 
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trains; tried to prevent the train-mea from workiug; and while, as I 
say, they touched no property to injure it, yet I think there was no 
one that heard the testimony but fait tliat that démonstration was 
made with tbe intent to overawe thèse engineers; to make them feel 
that it was not personally prudent to run those trains; that there was 
a risk to themselves in attempting to continue the opérations of the 
road there; and that thèse engineers acted under a reasonable sensé 
of Personal danger accruing from the démonstration that was made in 
their présence. 

1 hâve no doubt that some men, who are excessively bold, might 
hâve laughed ai it, and waited, believing that no personal violence 
would be used; but men are not ail equally bold and courageous; the 
average man bas a feeling that it is bis duty to regard bis personal 
safety; we ail know that, and we act upon that presumption; and 
when thèse men met there in that fever of excitement, when the 
crowd surged backwards and forwards, from one end of that yard to 
the other, approaching now this engine and now that, they knew, 
and every man knows, that that kind of a démonstration was calcu- 
lated to intimidate ; and they knew, and every man knows, that ordi- 
narily prudent men are not going to risk their personal safety when 
there is nothing to be gained by it. They are going to say, "Well, 
hère is a crowd; they are in excitement hère; they pass backwards 
and forwards through this yard; and though they say we cannot do 
any violence, we cannot order you to leave, but you had better leave; 
we request you to leave ; you are not going back on us, and we had 
better quit." Every one understands that thèse men felt overawed, 
intimidated, and quit work, not because they wanted to, — some of 
them, at least, — but because they felt that their personal safety, per- 
sonal prudence, required them to do it. It would be, as it seems to 
me, blinding my eyes to obvious facts to say that there was not in- 
timidation. I think thèse men that were there would themselves 
feel that I did not respect their good sensé, that I did not give them 
crédit for ordinary intelligence, if I should say that that was a mère 
peacetible gathering of a few men to présent a request; and I bave 
corne reluctantly to the conclusion that there was an effort, a precon- 
certed effort, at that time, by a démonstration of force, to overawe 
thèse engineers and train-men, and to prevent the receiver from op- 
erating the road there. 

Coming to that conclusion, there is but one duty that a court may 
diseharge. Courts are organized for the protection of persons and 
property, and while in the diseharge of their duties oftentimes there 
are unpleasant burdens cast upon them ; yet no man is fit to occupy 
a position as a judge, especially in a court which, like this, bas such 
vast powers and such solemn responsibilities, who can hesitate, when- 
ever a wrong is brought to his attention, to treat it as a wrong and 
punish accordingly. 
I bave looked over this testimony to see if I could distinguish in 



UNITED STiTES V. KAKE. 755 

any way between the conduct of thèse défendants, — if I could find who 
■were, in the language of some of the witnesses, the ringleaders, the 
ones that were urging on the others ; for it is part of our common 
knowledge that in movements of this kind the great majority are led 
by the few; they listen to those "who are the leaders. Ab some of 
thèse défendants said, not knowing really what the trouble was, yet 
because they were led and urged by others, they went into this strike. 
Now, those who are in the great majority in such a case, who are 
simply the foUowers of a few leaders, the court ought to treat very 
mildly; those who are the ringleaders, those who lead oS in any un- 
lawful movement, must expeet to be treated as such. 

The iirst one that I sh ail notice is Mr. Wheeler. For the reasons 
which I bave already indicated, independent of the particular matter 
which I shall refer to, it seems to me that he must be held responsi- 
ble with the others. Beyond that is bis connection with an engine 
and cars that went to Poncha, and the setting off of a car there. Mr. 
Wheeler gives bis version of that afïair, and, according to that, his 
thought in what he did was rather to protect the company than 
otherwise. Well, it is fair to him to give him the benefit of his ex- 
planation as to that matter, though I can but think that he must be 
held responsible generally with the others. But there is a circum- 
stance connected with himself personally which leads me to make a 
différent ruling in his case from the others; certain family matters 
which I need not mention hère, and which seem to justify and re- 
quire me to treat his case as exceptional. While courts are exacting 
and sometimes severe, they are never cruel; and, in view of thèse 
family matters, Mr. Wheeler will be discharged, on giving his per- 
sonal recognizance to keep the peace and not interfère with the man- 
agement of the road by the receiver. 

The next case is that of Mr. Murpby. Upon the gênerai considér- 
ations that I bave given I think that he must be held responsible, 
and technically, I might say, within the rule of the law heretofore 
stated, that he must be considered as equally guilty with the others; 
but as I read the testimony through, notwithstanding one or two mat- 
ters in which he figured personally, it does not impress me that he 
can be regarded as a leader, and I shall impose a slight punishment 
on him. The 'order will be that he will be committed to the county 
jail for 10 days. 

In respect to Mr. Tyler, I think his conduct shows thathe was more 
of a leader than thèse otlier two. I do not see that his conduct was 
such that he could be called, in the severest sensé of the term, one of 
the leaders. Hère was possibly a man who was talking a good deal, 
yet his conduct does not seem to me to merit the condemnation that 
Mr. Orr's does, and the order will be in his case that he be committed 
for 30 days. 

In regard to Mr. Orr, he dénies one by one, and in toto, the spécifie 
charges made against him by the several witnesses, or else, where he 
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admits à part of what was said, he qualifies it by giving his recollec- 
tion of the conversation. If there were but one witness who made 
thèse spécifie charges against him, — as he appeared very frank in his 
manner on the witness stand, outspoken, straightforward, — I should 
feel that in his case the duty which exists of giving the benefit of ail 
doubts to a party charged with -çyrong, would make me place his conduct 
along-side that of the others; but there are three or four witnesses 
testifying to separate matters, and it seems to me I should not be do- 
ing justice to take his single déniai as against the testimony of thèse 
several witnesses. It may be, and I think regard for every man re- 
quires me to say, that possibly, in the excitement of that day, having 
made thèse remarks or threats, they hâve passed from his mind, and 
that he really did not intend, on the witness stand, to state anything 
other than as he remembered; but thèse witnesses who speak in réf- 
érence to what threats he made are too spécifie, too positive, too clear, 
for me to doubt that on that day he did make the threats which are 
charged against him, and those threats are of no trifling nature. I 
cannot pass over such conduct lightly. I do not know what testimony 
was adduoed before my brother Hallett in référence to the two cases 
which he disposed of ; but where a party is guilty of no actual injury 
to property, I think a distinction should be drawn between his case 
and that of parties who forcibly seize and destroy property. I had 
occasion the other day, in St. Louis, to go through with matters of 
this kind at great length, where I felt constrained to impose a milder 
punishment than my brother Teeat, the district judge, thought the 
cases warranted ; and I did it then on the ground that tbere was no 
destruction of property, and tbat, perhaps, in that case, there was 
no spécifie intent to interfère with the property in the hands of the 
receivers. In this case, without intending to say that six months 
might not be a proper punishment, yet, as the parties did not do any 
violence to the property, I think that it would be fair to impose a pen- 
alty of only four months on Mr. Orr. I do that partially for this fur- 
ther reason, — and, as, perhaps, some of thèse gentlemen who are in 
the court-room are interested in this matter, it will not be out of place 
for me to add a word. 

So far as I am advised, this was the first démonstration of the kind 
along this road, and the parties engaged in it did no violence to prop- 
erty, for which, as I said, they are to be commended. It seems 
from the testimony that they were trying to accomplish their purposes 
without any violence to property, and perhaps some — some certainly, 
and perhaps ail — believing that in what they were doing they were 
not interfering with the property in the hands of the court, or plac- 
ing themselves in a position where they could be held liable for con- 
tempt. It is fair to every man to believe what he says, unless there 
is developed on the other side such testimony as compels a disregard 
of his statements. But this case, in ail its features, bas developed to 
thèse men the fact that where property is in the possession of the 
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court, the management of that property eannot liglitly be trifled wîth, 
and the lesson it teaches will not, I think, be forgotten. And while 
the penalties which I bave imposed are not bo severe as bave been 
imposed in many cases elsewhere, and indeed hère, I want to say in 
conclusion that no subséquent démonstration of a similar nature any- 
■where within my jurisdiction, or at least within tbis state, where thèse 
cases bave transpired, and where others must take notice of what was 
done, may expect any sucb light treatment at my hands. It is the 
duty of the court to see that property whicb is put into its bands, 
or in the bands of its receivers, is absolutely protected, and that no- 
body, directly or indirectly, interfères with the management of that 
property. No man is bound to stay a single day in the employment 
of the receiver appointed by this court, and no man must interfère 
with the property or with the management of that property so long 
as it is in the hands of the court; and if there is any subséquent dé- 
monstration of a similar nature, I want now to say most kindly, but 
most emphatically, so that nobody may misunderstand, that any par- 
ties who are engaged in it and who are brought before me for con- 
tempt, must expect the severest penalty which the law permits. If 
there is any man, as I said awhile ago, who feels that he is wronged 
in any way by the receivers appointed by this court, ail he bas to do 
is to come and make bis grievances known, and they will be heard, 
and the court will try to do justice by him as well as by the receivers; 
but no violence, in any way, shape, or manner, will be tolerated in the 
slightest degree. 



Feank and others v. Denver & E. G. Et. Oo. 

[Circuit Court, D. Colorado. May 22, 1885.) 

Recbivbhs— Steike. 

Oomplaints of railroad employés considered, and duties of receiver and em- 
ployés discussed, in regard to management of road. 

Beewee, J., (orally.) In référence to this matter of the employés 
of the Denver & Eio Grande, certain gentlemen came before me the 
other day, with a pétition, and I set a day for the hearing of the mat- 
ters there complained of , which was the day before yesterday. On that 
day the parties on both sides appeared, and we had quite an amount 
of testimony taken down, which bas been copied by the stenographer. 
At the same time the complaining parties filed a further statement 
as to matters to which they wanted to call the attention of the court. 
I hâve those two statements before me. I will not take time to read 
them in détail; but they include substantially thèse matters. They 
claim, in the first place, that the wages of the apprentioes are not rea- 
sonably advanced. Then, in the second place, they say that men em- 
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ployed in the freiglit department hâve been required to do extra work 
without extra pay. Tben, in the tliird place, they claim that a num- 
ber of men were discharged on the prêteuse that there was not work 
enough for them, when, in fact, there was work, and when, if there 
was not an abundance of work, the remaining employés were willing 
to work on shorter time. They also say that the employés in one 
spécifie department presented a pétition to the ofBcers of the road, ask- 
ing for the diseharge of one of the foremen, Mr. McCIellan; and they 
say hère that that foreman was so blasphémons and tyrannical as to 
unfit him for the position he holds. Well, there are some of thèse 
things, frankly, that I think very trivial, and I think, gentlemen, that 
you will so agrée with me when you stop to consider the situation. 

Hère are 10 young men who came forward to complain that their 
wages hâve not been reasonably advanced. They were young men, 
ail the way from 16 to 22 or 23 years of âge. Only one of them,^ 
aecording to his own statement, during the time that he had been 
working for the company, has had his wages reduced, and he was a 
boy only 16 years of âge, whose wages were reduced from $1.50 to 
$1.25 a day, and a boy who, very obviously, was not overly strong. 
That was the only case of réduction. There was one otfaer whose 
wages had remained what they were when he started ; but the other 
eight had had a steady increase of wages. I do not mean regularly 
so much every month or every six months, but their wages had been 
increased. I asked two or three of them who seemed to be very sore, 
whether they had tried to set work or higher wages elsewhere. They 
had not, and did not know whether they could, yet their wages had 
been increased, while during the past year or more this road has been 
defaulting in ail its interests. ■ It has cost over $30,0U0,000 to build 
this road of 1,300 miles, and the men whose money built it, the men 
who put their money into the building of this road so as to furnish 
work and support to-day to the 3,000 or 4,000 men employed aloug 
its line, hâve not during the last year received a dollar. Now, is it 
not fair and but common justice that they should bave sometbing, 
and that the earnings should not be ail turned in one direction to lift 
up the wages of laboring men ? It is not now as it was three or four 
years ago, when this road vi^as doing a large business and paying in- 
terest, when it could afford to increase wages, for its earnings bave 
dropped from 1882 to 1884 over $800,000. 

There is not one of you that if you started a business of your own 
would not do just as the ofScers of this company are doing. You 
start a little establishment for manufacturing, or anything of that 
kind, and hâve four of iive men working for you. The times get hard 
and you cannot pay your debts. What would every one of you say to 
the men who were working for you? You would not say, "Well, now, 
I will go and increase your wages;" but, "My business is poor, I am 
making nothing; I am not paying my debts, and I cannot pay you any 
more wages;" and very likely in many cases you might say, "I will 
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liave to reduce your wages; if you can do better elsewhere, well and 
good, but if you work for me I cannot pay you as mueh as I bave 
been doing, because I cannot pay my creditors ; I am in debt." Every 
man wants to pay bis debts, — feels tbat be ougbt to ; and wbile we eall 
this a corporation, it is notbing but a combination of a great many 
men who put tbeir property into tbis one form ; and they tbink, and 
every man tbinks and feels tbat be oUgbt, so far as be can, to pay 
bis debts, and tbat it would not be rigbt for bim to be extravagant in 
bis living or bis expenses wben be is in debt. And it is not a matter, 
eitber, in wbich tbe présent officers of tbe company, tbe men wbo are 
managing the road to-day, bave any discrétion. It is not for them to 
say, "We will increase wages and build cars and extend tbe track, 
and 80 give employment to a gréa' many." The court bas said to 
tbem, "In taking possession o' tbis road you do so because it is a de- 
f aulting road ; it does not pay its interest or its debts, and now, gentle- 
men, we put you in charge of tbis road and you bave got to run it just 
as economically as you can. You must not expend a dollar in extend- 
ing the road; you must not expend a dollar more tban is necessary 
in keeping up tbe road;" and if it sbould appear tbat they were going 
on, I will not say extravagantly, but even carelessly, as owners of 
roads sometimes do, wby then tbe court sbould step in and tell them : 
"You forget tbat this road does not pay its debts; tbat it is defdulting, 
and it bas not tbe meana, and you must stop." Tbat wbich every 
man bas to do in bis own business, tbose gentlemen wbo are placed 
in charge of this road bave to do in the management of this road; so 
they could not do what, perhaps, many of tbem would like to do, — in- 
crease wages, increase tbeir laboring force. Tbey bave got to keep 
within the limita of their instructions. 

I will not go over tbe matter tbat I went over the other day, where 
I said to you tbat tbe employé was at liberty and tbe employer was also 
at liberty. Wbatever laws may exist by and by, to-day, in tbis coan- 
try, tbe employé is free to go or free to stay, and tbe employer is free 
to discbarge him. Tbat is the law in this country. The courts do 
not make the laws, but take tbem as the legislators make them. The 
parties may bind themselvea by contract, but where tbey bave made 
no contract for a stipulated time, the employé may leave when be 
wisbes and tbe employer may discbarge wben be pleases. So tbat if 
it had been simply a mère naked question of law tbat you put to me 
in regard to tbis matter, I would hâve to say to you, in the fewest 
words, tbat the law is tbat tbe employer can discharge, and tbat in 
regard to tbe matter of wages and discharge the management of this 
road had simply exercised tbeir légal rights; but I did not care to 
put it upon tbat simple proposition of law. I wanted to talk about 
the particular matters in whicb you felt you were wronged. I bave 
no more to say in référence to tbis matter of wages. And the same 
tbing applies to tbe extra work in tbe freigbt department. Itistrue, 
the witnesses differ a little; some thought they were ne ver detained 
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longer than 15 or 20 minutes; othera thought they were detained till 
7 or 7 : 30 p. m. Several of them said that part of the day there was 
very little work to do ; the freight coming in late in the afternoon and 
piling up work then, while right after dinner there was little to do 
and they were comparatively idle. Be that as it may, accept it just 
as broadly as any of thèse men put it, that they were called upon at 
times to work late at night, that they had to get there at 7 in the 
morning, be around ail day, and were detained in the evening and 
got nothing extra for it, — take it as broadly and strongly as any one 
has put it, — well, the first thing that cornes to any man's mind is, 
"Why do you stay there if the work is so hard? If there is work ail 
around hère and you can get a better or easier place, why don't you 
take it?" We ail knowthe reason. It casts no reflection upon them. 
They atay there because they think there is a permanence about the 
work and perhaps for other reaaons. I do not know what they ail 
are, but they prefer to stay, even with the inconvenience of waiting 
one or two hours after 6 o'clock. 

But there is back of that another thing, A railroad, of ail busi- 
ness in the world, has to be prompt in ail things. Their custom- 
ers are the most urgent of ail men. If any man goes to ship a bill 
of goods he wants to ship it right away ; and if he bas an invoice 
of a bill of goods coming from the east, he wants those goods deliv- 
ered the moment they corne. If a railroad manager said, " Well, there 
is no pressure, let it go over until to-morrow or next day," he would 
be receiving constant complaints; the business of the road would be 
lost. If a man wants things shipped, he will not hâve dealings with 
a road unless it is attentive and prompt. In courts there are many 
lawsuits tried where roads are sued for damages, and we hâve to lay 
down the rule every time that the highest diligence and the utraost 
care are required on the part ot thèse railroads. If there is neglect 
of any kind, — the slightest neglect or delay, — the road has to respond 
for it; and it is one of those urgent, pressing, imperative occupations 
which inevitably and universally require that those in charge shall 
push things, shall see that the work is gotten out of the way as quic^ly 
and rapidly as possible, and that the utmost care is paid in every de- 
partment of the business. If the officers did not do this they would 
be brought up hère day after day with a suit for damages, or a suit 
on account of delay in transportation, or something of that kind. 

There is no occupation -n the country to-day where there is more of 
what you may call almost a military necessity, and where there is any 
more imperative demand for that quick, pushing, sharp way of doing 
things. You and I, when we travel, we want everything provided for 
us and in the best condition. If we do not bave it, we complain. If 
we ship goods, we want those goods delivered in promptness, in the 
quickest time. If they are not, we make complaint. And so thèse 
men that are managers and officers of a railroad corporation hâve 
got to face ail the while this demand of the traveling and shipping 
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public, for beat accommodations, the utmost speed, and absolute ex- 
actness, in ail their transactions. That being so, I do not know of 
any large organization of business, any aggregation of labor, where 
there is a more imperative demand for almost military law and dis- 
cipline ; it bas to be exact ail the way tbrough, from the first to the 
last man. I do not know how many employés there are on this road. 
There are 1,300 miles of road, and there must be four or five thous- 
aud men. The neglect of any one of tbem would bring large dam- 
ages upon the road. When business is bloôked up, the company must 
hâve men that they can dépend on, and that do not stand upon the 
question of half an hour or three-quarters of an hour. If the work 
is there it must be done, and the men must be there to do it. And 
when I think of sueh an organization, with its imperative needs, I 
am frank to say to you, gentlemen, that it seems to me that it was 
trifling a little to be making the point that you were sometimes 
called upon to stay an hour or so to finish work. That was not true in 
the machine-shops, where there was regular work; the only com- 
plaint was in the freight department, and I can now think of only 
one thing wbich reminds me of the conduct of those men who ob- 
jected to work after 6 o'clock. During the war, when Gen. Price's 
army marched up through Missouri to the borders of Kansas, the 
Kansas militia was called out, and when we got to the state Une be- 
between Kansas and Missouri, there were a dozen or 15 men in one 
régiment who ref used to go over the state line ; they thougbt there 
was a limit beyond wbich their patriotism did not go ; they would go 
to the borders of the state line, but no further; and, although Gen. 
Price was within six or eight miles of that line, they would not go 
beyond it, — they were particular about that line. 

The other matter which I bave considered is of a différent nature, 
and that is in regard to Mr. McClellan. The employés under him pre- 
sented a pétition to Mr. Sample first, I believe, and afterwards to Mr. 
.Tackson, the receiver, and they there represented that Mr. McClellan 
was overbearing and profane ; and those employés hâve made the same 
complaint hère. They say that Mr. Jackson kept the pétition a few 
days, and then reported that he had examined, and did not think the 
charges were sustained; but admitting that Mr. McClellan might swear 
occasionally; that in so doing he was not doing an uncommon thing, 
and that he (Mr. Jackson) did not find enough reason for making the 
discharge. Now, they bring the same matter up hère. I could very 
fairly say, and I présume a great many judges would, that we bave 
appointed a receiver in whom we bave confidence, and that when thèse 
employés went to him, and he took the matter up and examined it, 
and was satisfied that Mr. McClellan was an efficient, and not a tyran- 
nical and unfit, foreman, that his décision should be final, because he 
is in a position where he can get at ail the facts. But I did not oare 
to put it upon that ground, and so I told thèse gentlemen to make a 
statement of ail their complaints, which they did, and then 1 heard 
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the statements of Mr. McClellan, Mr. Groves, Mr. Sample, and Mr. 
Jacksou. DoubtlesB Mr. McClellan does swear, — manj men do, — and 
yet it seemed to me it could not be that he waa one of those terribly 
profane men, for out of those various witnesses three or four said 
they never heard him swear but once, when he said to one of them, 
"What in hell are you doing?" or something of that kind; and one 
man, who was there several months, says he never heard him swear 
at ail. 

If you take out the testimony of Mr. Culmsee and one or two other 
witnesses, the évidence of the balance of the employés who were ex- 
amined would show that Mr. McClellan did not swear half as much 
as perhaps nine-tenths of the people right hère in this court-room. 
I do not mean to approve of swearing. I do not mean to indorse it 
at ail ; but I hâve seen some very good men who would swear most 
terribly. I could not but think, when I heard those gentlemen tell 
their stories, that Mr. McClellan was not very profane; and while he 
doubtless does swear occasionally, it is not very common, or else some 
of thèse men other than Mr. Culmsee and one or two others would 
hâve recollections thereof. Outside of three witnesses, the balance 
of them either say they never heard him swear, or that they remem- 
ber only one or two instances, and some of them hâve been there for 
two or three years. They say he is tyrannical. I guess he is a driv- 
ing man. I take it from the testimony on both sides that he is a 
pushing man. He says himself he tries to get a full day's work, and 
it is very natural. I can believe, without any hésitation, that a man 
who is an earnest, pushing man, trying to get ail the work that he 
can out of a large body of men, sometimes makes mistakes. I never 
saw a man that did not do it; and I hâve no doubt that it is true, 
as some of you feel, that at times he may hâve been, in this or that 
matter, unjust, so far as you were personally concerned, and that 
you had really done ail that you ought to hâve done. But such mis- 
takes as that will always happen where a man is earnest, energetic, 
and driving. If he is a fair man, if he is a man that tries to do 
right towards his employer and the emplo^'e, although he may be 
one of those driving, resolute, pushing men, he is not a man to be 
discharged from any occupation. Dpon the testimony of thèse com- 
plaining witnesses I could not but think that that was ail that could 
be fairly said against him. On the other hand, there were Mr. Jack- 
son, Mr. Sample, and Mr. Groves, the last two being so situated that 
they must know the facts of his conduct and the charaeter of the 
man, and two or three foremen who were about there, who ail testi- 
fied that he was an efficient, faithful, honest, fair man. Ought he to 
hâve been removed? I think not. 

It is fair to say that there is a matter back of that. Prier to this 
pétition, prior to the discharge of any of those 10 men, it seems thero 
was some trouble with an employé of the name of Ash, who was dis- 
charged, and a committee called on the officers in regard to the mat- 
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ter, nofc a committee of tlie employés esclusively, but witli one outsider 
at least, They went to see Mr. Groves and said to him that there was 
an organization which bad brought larger corporations than the Eio 
Grande to terms, and that they intended to bring this road to terms. 
That was the first démonstration from thèse employés, a démonstra- 
tion aided by outsiders. I do not mean to say that one of the em- 
ployés made the above threat; it was from that one of the committee 
who was not an employé; but they were ail there together. Now, let 
a number of men — employés — go with such a threat as that, if they 
afterwards corne along with a pétition of this nature, don't you 
know that every man will instinctively feel that it is simply an effort 
to carry out that threat, and very naturally will not feel as kindly 
towards it as he otherwise would, because, as I said a while ago, any 
employer expects bis employés to be loyal to him, and not obeying 
the orders or respecting the wishes of any other person or organiza- 
tion; and there is no business which requires the same loyalty thata 
railroad does. Only by it can the management of a large railroad 
guard against accident and against being mulcted in damages in the 
courts; and so when thèse men came, after makingthat threat, to the 
of&cers of the road with this pétition, I do not wonder that thèse ofB- 
eers felt, before they had made any inquiry, that this was simply a 
movement in pursuance of that threat ; especially as Mr. McClellan bas 
been acting as foreman for about five years to the apparent satisfaction 
and with the confidence of the employés under him, — only one prier 
complaint having been made against him during ail that time. If it 
was an attempt, by any organization outside of the management of 
this road, to control it, it was the duty of the officers of the road to 
resist it. The road cannot be run by outsiders. The management of 
the road must hâve absolute control. There is too much at risk. It is 
not like keeping a grocery store; it is not even like runningamanu- 
facturing establishment, where the employers, the managers, can take 
many chances. In the management of a railroad you can take no 
chances. You must hâve a corps of employés who are loyal to the 
road, who are looking after its interests ungrudgingly and without 
any divided allegianoe. The moment it cornes that a corps of em- 
ployés in this shop or in that shop, or the train-men on the road, are 
wanting in loyalty to the road, the road had better stop; it is not safe 
to run it ; and tbe officers of the road owe it to themselves, — owe it to 
the court that bas appointed them, — fo see that they bave no man in 
that employ who is not absolutely loyal to the interests of the road, 
I may bave omitted some minor matt&rs, but I believe I bave spoken 
ail that I désire about those grievances. I am frank to say to you 
that no one of them impressed me or arrested my attention, except 
that in référence to Mr. McClellan. So I made inquiries of ail the 
men that were hère, and heard Mr. Sample and tbe officers of the 
road who were likely to know of Mr, McClellan's efficiency; I had 
them subpœnaed to oome, and they came, and I heard their testi- 
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mony. As I said, that was the only one of their grîevances whîeh, 
after you, gentlemen, had told your story, I felt was sufficient to arrest 
mj attention ; and after hearing ail the testimony in the matter, I 
must say that I think the company hâve a ,most efficient and capa- 
ble, and not an unjust, foreman. 

Of course, you know from what I hâve said that I think you hâve 
made a mistake. I think you did not realize the fact that that road 
had to reduce its working force to get itself out of debt and ont of the 
courts. I think, also, that some of you are embittered against the 
road ; that you f eel hostile to it. That cropped ont in the testimony 
before me from several -witneBses. Men whose feelings towards the 
road are vicious, who feel ugly towards it, such men it would not be 
safe for the road to bave. I do not suppose that ail of the employés 
came before me, but only such as were chosen or selected, or desired 
to corne ; and of tbose who came, some seem to me to be very fair 
men. Well, I think they made a mistake, yet I do not think they 
■were acting viciously. I do not think to-day tha they feel ugly to- 
wards the road; I think they would be perfeetly loyal to its interests; 
I think they are fair men . I do not know how much additional force, 
if any, the officers need in the shops and about the dépôt. If they 
do not need any, why that is the end of it. If they can get along 
with what laboring force they hâve, they ought to do it until they get 
out of debt, or at least until they bave paid some of their indebtedness. 

But I want to say to Mr. Jackson, right hère, that I do not think 
you ought to make, I should not want you to make, the mère going 
out of thèse employés from work ou the fourth of May a reason for 
not re-employing them. I do not know how many men you may 
need, — I do not know how many left, for that matter, — but I think it 
would be the thing for to you do, so far as you need men, instead of 
going away from here,sending elsewhere for laborers or mechanics, — I 
know you can get them ail over the land ; there are plenty who would 
like to come, for work is scarce, — instead of doing that, I think what 
you ought to do is, so far as you need mechanics and laborers of any 
kind, to take such of thèse as are the fairest and best men; men who' 
hâve not been ugly or vicious. Of course, there are men — I saw it 
right hère on the witness stand, and I saw it upstairs — that it would 
not be safe to take into your employment. I do not know those men; 
Icannot make any sélection. The court bas placed you in charge of 
that property. You hâve the responsibility, and you must make the 
sélection. You bave to employ men, and there is a responsibility 
resting upon you for employing good men. Legally, the responsi- 
bility is with you ; the court places it with you ; and, in the nature of 
things, the court could not make any sélection. So the responsi- 
bility of sélection is cast upon you. 

But I do want to say, and I want to say it to you in the présence 
of thèse men, that I do not want to see you shut the door down ab- 
Bolutely, and say : "I won't take any man thai went out on the fourth 
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of May." I said to them that they were mistaken, and I said, and 
I say it again, that I think some of them are bad men; that they 
went out Yiciously, and feel ugly towards the road, and ought never to 
be in its employ. But at the same time, I think Bome of the men 
simply made a mistake; that they are f air men, and mean to do what 
is right ; that they did as multitudes do, act with their associâtes, go 
because they went, and, having simply done that, I think that you 
should not lift up the barriers against them. If they want to work, 
and if you bave work for them, then such men as you sélect I should 
be glad to see you take back. 

I do not know that I can saj' anything more in référence to thia 
matter. Ever since I hâve been hère, for eight days, I bave had the 
troubles of this strike, and of the employés of the road, before me in 
one shape or another. It bas been an embarrassing, difi&cult ques- 
tion. I hâve tried to make it plain to you that the laws must be en- 
forced, that the employer is a free man, as well as the employé ; that 
there are rights which the law guaranties, and will enforce, and I 
hâve had to punish some who I thought were intimidating, trying to 
coerce the management of the road. I did it reluctantly; I did it 
firmly. And I can only say in conclusion, for I suppose this is the 
last of this matter that will come before me, I hâve tried to be per- 
fectly fair and frank with you ail. You are ail comparative strangers 
to me. I never was hère holding court but once before. The attor- 
neys and citizens hère are ail comparative strangers. I had no feel- 
ing one way or the other. I heard every man that had anything to 
say, and I hâve tried to décide each matter as under the law it ought 
to bave been decided. 
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{Circuit Oourt, E. D. Wisconsin. November 28, 1884.) 

1. CABBIBUS of PaSSENGBUS — LiMITINO LlABII/ITT FOR LOBS OF BaGGAGE — 

PiiiNTED Conditions on Tickkt. 

The liability of a railroad corapany for the safe carriage of a passenger's bag- 
gage 13 not limited bj' a notice printed upon the face of the ticket issued by 
it, stating the terms upon which baggage will be carried, uniess tlie passenger's 
attentioc is callcd to it when purchasing the ticket, or uniess the circumstances 
of the transaction are such as to make the omission of the passenger to read 
the conditions on the ticket négligence per se. 

2. Same— Passenger Unablb to Read — Explanation bt Agent. 

Where the passenger is unable to read, and no explanation is made by the 
agent of the Company selling the ticket, he is not bound by the spécial terma 
and conditions printed on such ticket. 

3. Same— Connecting Links— Dutt and Liability — Spécial Conteact. 

Where a railroad company, whose road connects with other roads, receives 
baggage for transportation beyond the termination of its own Une, it is only 

iReported by RoberL&on Howard, Esq., of the St. Paul bar. 
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bonnd, in the absence of a spécial contract, to safely carry over its own ronte, 
and safely to deliver to the next Connecting carrier; but any one of the com- 
panies may agrée that its liability shall extend over tlie whole route. 

4. Same — Evidence op Speciai^ CoNTiiACT. 

The sale of a through ticlset is a fact that may be faken into account in de- 
termining wbat the undertaking of the Company issuing the ticket was; but 
sucli i'acts and circumstances grovving out of the negotiations of the parties, or 
otherwise arising, ought to be shown, as make it évident that it was the under- 
standing and agreement on both sides that the company selling the ticket 
underlook to be responsible for the safety of the baggage over Connecting Unes 
through to its ultimate destination. 

5. Bame — Damages— Uecovbby Limited to Value dp Baggage. 

A passenger, in the absence of spécial contract, will only be entitled to re- 
cover the value for use of such articles lost, while in transit, as properly con- 
stitute baggage; and what articles come within the rule is to be determined 
according to circumstances. 

At Law. 

Wyman -é Roehr, for plaintiiï. 

Finches, Lynde dé Miller, for défendant. 

DïEE, J., {charging jury.) This is a suit to recover from the dé- 
fendant, the New York, Lake Erie & Western Eailroad Company, the 
vahie of certain lost baggage shipped from New York in June, 1882, 
over the defendant's line of road and destined for Weyauwega, Wis- 
consin. Many of the facts relating to the shipment and transporta- 
tion of the baggage in question are undisputed. It seems that the 
plaintiiï and his family and one Schelongowsky were a party of seven 
emigrants from Germany, who, on their arrivai in New York, desired 
to obtain transportation for themselves and their luggage to Weyau- 
wega, their point of ultimate destination, To that end the plaintifï's 
daughter applied to an agent of the défendant, at his office in New 
York, for passage tickets over the defendant's railroad and Connect- 
ing lines of road, by means of which they and their baggage shonld 
be carried to Wisconsin. As a resuit of negotiations with the agent, 
the plaintiiï, by his said daughter, purchased three third-class cou- 
pon tickets for each person in the party, one of which was a ticket 
from New York to Chicago over the defendant's road to Salamanea, 
thence over the New York, Pennsylvania & Ohio Eailroad to Mans- 
field, and thence over the Pittsburgh, Fort Wayne & Chicago Eail- 
road to Chicago. The second ticket in the séries was one from Chi- 
cago to Milwaukee, over the Chicago, Milwaukee & St. Paul Eailway, 
and the third was a ticket from Milwaukee to Weyauwega, over the 
Wisconsin Central Eailroad. For ail the tickets the agent was paid 
$129.50. Thèse tickets having been procured, the plaintiiï and his 
companions then proeeeded to Castle Garden, where their baggage 
was deposited, and there reeeived checks for the same over the de- 
fendant's road and Connecting roads to Chicago. The baggage thus 
checked, including the box in question, was then carried by boat 
across the river to Jersey City, and there seems to be no doubt that 
it was placed on the train upon which the plaintiff and his family 
took passage for Chicago. 
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When near Chicago, and wbile yet on board the cars, the plaintiff 
and his associâtes surrendered their checksto a railroad officiai, tak- 
ing in exchange the checks furnished by that officiai; and after their 
arrivai at the station, and while they v?ere in the dépôt waiting-room, 
they exchanged those checks for six joint checks of the Chicago, Mil- 
waukee & St. Paul and Wisconsin Central roads; thèse checks be- 
ing given for the carriage of their luggage from Chicago to Weyauwega. 
It appears that ail of the baggage in due time arrived at Weyauwega, 
except the box in question, the loss of which bas occasioned this suit. 
It seems that the plaintiff and his companions did not see any of their 
baggage in Chicago, but the undisputed évidence establishes the fact 
that it ail arrived at the Chicago dépôt; and that the loss occurred 
after that time appears quite évident from the fact that ail the other 
pièces of baggage rechecked in the manner before stated, arrived safely 
at Weyauwega, Ail of the passage tickets received in New York were 
labeled, "New York, Lake Erie & Western Eailroad Company;" and 
upon ail of them was printed in the English language the foliowing : 

"Subject to the foliowing conditions and régulations: In considération of 
the reduced fare at which this ticket is sold, it will be valid only for one con- 
tinuous third-class passage, if used to destination before midnight of the date 
canceled on the margin of this contract. And this ticket will be good only 
when officially stamped and dated, and upon présentation with checks at- 
tached. The cljecks belonging to this ticket will not be received if detaehed, 
nor will this ticket be recognized for passage if more than one date is punched 
out. In selling this ticket for passage over other roads this compimy acts 
only as agent for them, and assumes no responsibility beyond its own Une. 
None of the companies represented in this ticket will assume any liability on 
baggage except for wearing apparel, and then only for a sum not exceeding 
$50 in value. No stop-over aJlowed." 

Each of the tickets stated on its face that it was a '' third-class 
ticket, good for one continuons third-class passage;" the first of the 
séries covering such passage from New York to Chicago; the second, 
from Chicago to Milwaukee, and the third, from Milwaukee to Wey- 
auwega. The coupons respectively named the différent lines of road 
on which the tickets were receivable, and each coupon was indorsed : 
"Spécial ticket; subject to conditions of contract." 

The uncontradicted testimony on the part of the plaintiff is that 
neither the plaintiff, nor his daughter who bought the tickets, nor any 
of their party, could speak, read, or nnderstand the English language 
at the time the tickets were purchased; and there is no proof that 
the agent from whom the tickets were purchased, read or explained 
to them, or ealled their attention to the conditions printed on the tick- 
ets. The theory upon which the plaintiff seeks to recover in this ac- 
tion is that he made an express verbal contract with the agent of the 
défendant company for the transportation of bimself and his fellow 
travelers and their luggage from New York to Weyauwega; by which 
alleged contract he daims the défendant undertook to furnish safe 
carriage for passengers and baggage, not only over defendant's road, 
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but over the Connecting lînes namecl, to the place of ultimate destina- 
tion ; that it was one entire through contract, creating a liability on 
the part of the défendant for the safe transportation of baggage as 
■well over the Chicago, Milwaukee & St. Paul and Wisconsin Central 
roads as over the road of the défendant Company, and therefore that 
the défendant is liable for the bas of the box in question, although 
that loss inay not hâve occurred on its road. 

The contention of the défendant is — First, that it did not make 
such a contract as is alleged by the plaintiff, and that the évidence 
on the part of the plaintifi does not establish such a contract ; secondly, 
that the contract between the parties was expressed on the face of the 
tickets; that it consisted of the conditions and limitations printed 
thereon, and that the defendant's liability for baggage was therein 
limited to loss occurring on its own Une, and to wearing apparel not 
exceeding $50 in value. The issuance of the passage tickets men- 
tioned, their acceptance by the plaintiff, the omission of the defend- 
ant's agent to explain to the plaintiff or his daughter who purchased 
them what was printed on their face, and the inability of the parties 
who obtained the tickets to read the statements and conditions printed 
thereon, and their conséquent ignorance of the same, being undis- 
puted facts in the case, there seems to be nothing to submit to the 
jury upon the question whether or not the conditions and régulations 
expressed on the face of the tickets constituted the contract between 
the parties. As the question is hère presented, it is one of law to be 
determined by the court. 
' There are many reported cases in which it has been held that, where 
the shipper of property over a line of railroad receives from the car- 
rier a bill of lading containing limitations upon its common-law lia- 
bility, such bill of lading constitutes the contract of shipment, binding 
upon the shipper, and that he cannot thereafter avoid the limitations 
of liability expressed therein in favor of the carrier, by pleading ig- 
norance of the contents of the bill of lading. This is the principle 
invoked by the défendant in support of its contention that the tickets 
issued in this case with the conditions and qualifications of liability 
thereon expressed, constituted the contract under which the baggage 
in question was carried. As to railroad passage tickets, there are 
other décisions which hold that the liability of a railroad company for 
the safe carriage of a passenger's baggage is not limited by a notice 
printed upon the face of the ticket issued by it, stating the terms upon 
which baggage will be carried, unless the passenger's attention is 
called to it when purchasing the ticket, or unless the circumstances 
of the transaction are such as to make the omission of the passenger 
to read the conditions on the ticket négligence, per se, that is, such 
as to make the omission of itself négligence. Thus a distinction is 
taken between the case of a shipper receiving a bill of lading on ac- 
count of his shipment, and a traveler receiving a passage ticket for 
the carriage of himself and baggage over the carrier's road. I think 
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there is ground for the distinction. In the one case the shipper is 
Bupposed to understand and knowthat according to commercial usage 
a bill of lading is essential to the regular and safe transportation of 
property which is shipped and carried as freight, and that of necessity 
it must constitute the contract of shipment and carriage. In the other 
case, the ticket is ordinarily regarded as a mère voucher for the money 
paid for it, a token or évidence of the purchaser's right to be carried, 
or to hâve his baggage carried a certain distance'. And where, from 
the undisputed circumstances of the transaction, it is apparent that 
the passenger rightfuUy took the ticket as a mère receipt or voucher 
evidencing his right to be carried, and enabling him to foUow and iden- 
tify his property, and without any notice that it embodied the terms 
of a spécial contract, or was intended to subserve any other purpose 
than that of a voucher, it would seem that his omission to read the 
paper ought not to be held négligence, and that, as matter of law, he 
should not be held bound by limitations of which he had no knowl- 
edge, and to which, therefore, he did not assent, especially where, as 
in this case, the purchaser was unable to read the English language, 
and was ignorant not only of the printed matter on the ticket, but of 
the ways of business in this country. 

Since the décisions of the courts on this subject are not entirely 
harmonious, I rule upon this question not without some hésitation ; 
but for the purposes of this trial, and subject to review by the full 
bencTi, if a review shall become necessary, I instruct you upon the 
undisputed faots, as developed on this branch of the case, that the 
plaintiflf was not bound by the spécial terms and conditions printed 
on thèse tickets; and that whatever légal rights he may hâve ac- 
quired by his purchase of the tickets are unaffected by those condi- 
tions. The question is then preaented, did the agent of the défend- 
ant Company, by express verbal contract, undertake, in defendant's 
behalf,'with the person who purchased thèse tickets, to safely carry 
the baggage in question to Weyauwega, — a point confessedly beyond 
the termination of the defendant's line, — and there deliver it to the 
owners ? The law relating to this branch of the case, at least in the 
fédéral courts, is this : If a railroad company, whose road connects 
with other roads, reçoives goods for transportation beyond the termi- 
nation of its own liûe, its duty is to deliver safely the goods to the 
next Connecting line, — the next carrier on the route beyond. The 
common law imposes no greater duty than this. If more is expected 
from the company receiving the shipment, there must be a spécial 
agreement for it. Eaoh road confining itaelf to its common-law lia- 
bility, is only bound, in the absence of a spécial contract, to safely 
carry over its own route, and safely to deliver to the next Connecting 
carrier; but any one of the companies may agrée that its liability 
shall extend over the whole route. In the absence of a spécial agree- 
ment to that efifect, such liability will not attach. Myrick v. Michi- 
gan Cent. R. Go. 107 U. S. 106; S. G. 1 Sup. Ct. Eep. 425. If, there- 
v.23F,no,15— 49 
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fore, the défendant in this case, the New York, Lake Erie & Western 
Eailroad Company, carried the baggage in question safely to Chicago 
and there delivered it to the next carrier in the line, the Chicago, 
Milwaukee & St. Paul Railway Company, then it performed its whole 
duty, unless it specially agreed with the owners of the baggage in 
New York that it would carry the baggage through, or would under- 
take or be responsible for its carriage through to its final destination. 
Did the défendant so contract with the owners of this baggage ? If 
it did not, then it performed its whole duty if it delivered the prop- 
erty safely to the next carrier in Chicago. 

Now, the question of fact for you to détermine is, did the défend- 
ant make suoh a spécial agreement with thèse parties when they 
purchased their tickets ? Suoh an agreement ought not to be inferred 
from doubtful expressions or loose language, but only from clear and 
satisfactory évidente. If, for example, I go to the agent of a railroad 
Company in New York, and ask him if he can sell me tickets for myself 
and baggage over his line of road and other Connecting lines to Ash- 
land, Wisconsin, and he says he can, and he sells me such tickets, 
and that is ail there is of the transaction, I think that would nofc be 
sufficient of itself to establish a contract on the part of the New York 
Company for the safe carriage of my baggage beyond its own line. Of 
course, the saleof through tickets is a fact that may be taken into ac- 
count in determining what the undertaking of the company issuing the 
tickets is; but such facts and circumstances growing out of the ne- 
gotiations of the parties, or otherwise arising, ought to be shown as 
disclosing an understanding and agreement on both sides that the com- 
pany selling the tickets undertook to be responsible for the safety of 
the baggage over other lines of road than its own through to its ulti- 
mate destination. Now, in view of what transpired between thèse 
parties and the agent in New York, in view of ail the facts and cir- 
cumstances attending the purchase of the tickets, did or did not the 
défendant so undertake and agrée ? If you find that such was the 
agreement or undertaking of the défendant, then your verdict should 
be for the plaintiff. If you do not so find, then your verdict should 
be in favor of the défendant. 

If you should iind for the plaintiff, the next question to be deter- 
mined is, what is the extent of the defendant's liability? For the 
loss of what goods is the plaintiff entitled to be compensated, if en- 
titled to recover at ail? The box in question contained a variety of 
articles, ail of which hâve been full enumerated by the witness testi- 
fying on the subject, and which at the time of the loss were owned by 
différent persons, — some by the plaintiff, others by différent mem- 
bers of his family, and still others by Schelongowsky. The plaintiff 
bas produced in évidence an assignment to himself from the other 
parties in interest of ail claims and rights of action aecruing to them 
on account of the loss of such of the enumerated articles as belonged 
to th«m respectively. I do not understand the validity of this as- 



MATJBITZ V. NEW YORK, L. B. <fe W. E, CO. 771 

signment to be questioned, and so the plaintiff stands hère as the sole 
claimant for the entire loss. 

The plaintiS's claim must be limited to baggage. But the question 
is, what is baggage ? The rule on this subject can only be stated in 
gênerai terms. The question what articles corne within the rule is to 
be determined by the jury aceording to the circumstances of the case. 
Baggage, of course, inclndes wearing apparel, and this is not limited 
to such apparel only as the traveler must necessarily use on his jour- 
ney. Eegard being had to the condition in life of thèse parties, the 
plaintiff may recover — if entitled to recover at ail — for the loss of ail 
such wearing apparel as thèse people had provided for their personal 
use, and as it would be necessary or reasonable for them to use after 
their arrivai and settlement in this country. And so I think that 
cloth not yet made into garments, but which they may hâve procured 
for manufacture into wearing apparel, and which they intended to 
make such use of, to a reasonable amount, may properly be included 
as part and paroel of their wearing apparel. So, too, thèse parties 
had the right to carry as baggage such jewelry and personal orna- 
ments as were appropriate to their wardrobe, rank, and social po- 
sition, but no further. As to bedding and bed furnishings not in- 
tended for use on the journey, — curtains, table-cloths and covers, 
books, pictures, and albums, — they corne under the head of household 
gooda, and not personal baggage, and cannot be recovered for, and 
must be excluded from your considération, unless you find that the 
agent of the défendant company, when he sold the tickets, was in- 
formed or understood that the baggage which was to be carried with 
the passengers included articles of this charaeter. Of course, if the 
défendant was informed that this box contained household goods as 
well as wearing apparel, or had good reason to understand and know 
that such was the fact, and then consented to accept the property as 
baggage under cheek, if liable at ail, it is liable therefor the same as 
for wearing apparel, otherwise not. So, too, the painter's utensils 
and drawings, and the tailor's utensils enumerated in the list of arti- 
cles lost, cannot be included as baggage; and for the loss of this 
property the plaintiff is not entitled to recover unless it is made to 
appear that the défendant knew or understood that such articles were 
in the box, and accepted them as baggage. 

If your conclusion shall be that under the évidence the plaintiff is 
entitled to recover, you will consider this question of what constituted 
the baggage of thèse parties with care, and within the limitations I 
hâve stated; and in determining the amount of the recovery, you will 
ascertain what was the fair and reasonable value of the articles for 
which the plaintiff should be compensated. This value will dépend 
upon the âge and charaeter of the articles, and the use for which they 
were intended. Of course the question is not what they could hâve 
been sold for in money, but what was their fair and reasonable value 
for use to the parties who owned them at the time of their loss. 
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The jury rendered a verdict for plaintiff, and on motion for a ne-w 
trial, argued before the circuit and district judges, the foregoing in- 
structions to the jury were approved. 



Conditions on Eailtvat Tickets oe Checks. It is now well settled 
that a railway company or other common carrier may, by spécial contract, 
limit its liability for tlie safety o£ persons and property intrusted to it for car- 
riage, except for injuries caused by its own or its servants' négligence. In 
a few jurisdictions, like, for example, New York, its liability even for négli- 
gence may be limited. The gênerai, though net the universal, rule is that 
the liability of a common carrier may be limited only by contract, and the 
question, in cases where limitation of liability is set up as a défense to an ac- 
tion for damages for injury to persons or property, is whether such contract 
has been made. This is usually determined by évidence showing acts of the 
passenger; such as, among other things, accepting a ticket for his passage or 
a check for his baggage, upon which is printed some condition or limitation 
of liability. 

Cases Wheeein the Liability was Held Limited, xn some cases 
the courts hâve had little difflculty in alfirmatively answering the question 
whether a contract limiting liability was assented to. In Shaw v. York <& N. 
M. R. Go.^ it was decided that the shipper of horses is bound by a limitation 
of liability printed on the ticket for their transportation.'^ In Steers v. Liwr- 
pool, etc., Steam-ship Co.^ the court sustained the limitation of liability printed 
upon a ticket issued for a passage across the océan in a steam-ship. The 
court considered the purchase of a steam-ship ticket a matter of more délibér- 
ation and care than the purchase of a ticket for railway transportation, and 
that the passenger buying the steam-ship ticket might be presumed to hâve 
read its conditions, and tohave consented, so as to make them partof the con- 
tract of transportation. From Van Toll v. Soutlieastern S. Co.* it would 
appear that a distinction exists between carriers and warehousemen in regard 
to limiting liabihty by notice on the back of a ticket given for baggage stored 
with them. The plaintiff, a passenger by the Southeastern Railway, on ar- 
riving at the terminus at London bridge, deposited in the cloak-room there a 
bag containing wearing apparel and jewelry to a value considerably exceed- 
ing £10, receiving as a voucher a ticket, on the back of which was printed 
a notice that the company would "not be responsible for any package ex- 
ceeding the value of £10." A similar notice printed in large characters 
was posted in the office, but plaintiff swore that she did not see it. She was 
not asked whether she had seen the notice on the back of the ticket, but she 
produced it when she applied for the bag, which had part of its contents ab- 
stracted while in custody of défendants. It was held that the company hav- 
ing received the deposit, not as carriers, but as ordinary bailees, upon the terms 
contained in the printed notice, (which plaintiff, having the means of ascer- 
taining, must be taken to hâve consented to be bound by,) was not responsi- 
ble for the loss. While a distinction between warehousemen and carriers is 
suggested, the opinions of the judges appear to rest more upon the fact of 
actual knowledge of the notice and assent thereto by plaintiff. In Zunz v 
Southeastern Ry. Co.^ the plaintiff took a ticket of the Southeastern Eail- 
way Company to be con veyed as a passenger from London to Paris, on which 
was printed " The Southeastern Eailway Company is not responsible for 
loss or détention o£ or injury to baggage of the passenger traveling by this 

ï6Ey. Cases, 87. ' »57 N. Y. 1. 

»See, also.Austin V.Manchester ECo. «104 E. C. L. 75, (12C. B. N. S. 75.) 

10 C. B. 454. » L. R. 4 Q. B. 539. 
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through ticket, except wliile the passenger is traveling by the Soutlieastern 
Eailway Company's trains or boats." The plaiutilï did not sign this mémo- 
randum, and his portmanteau was lost between Calais and Paris on a Erench 
rail way. Held, that the corapany was protected by the condition on the ticket. 
CooKBUBN, G. j., said: "However it may appear in practice to hold a man 
liable by the terms and conditions which may be inserted in some small print 
upon the ticket, whicli he only gets at the last moment after he bas paid his 
money, and when, nine times out of ten, he is hustled ont of the place at which 
he stands to get his ticket by the next corner; however hard it may appear 
that a man shall be bound by conditions which be reçoives in such a manner, 
and, moreover, when he believes that he bas made a contract binding upon 
the Company to take him, subject to the ordinary conditions of the gênerai 
contract, to the place to which he desires to be conveyed ; still, we are bound, 
on the authorities, to hold that when a man takes a ticket with conditions 
on it he must be presumed to knowthe contents of it, and must be bound by 
them." But this case appearsto be overruledby a subséquent case, ' wherein 
the lord chancelier declared that he was unable to flnd the authorities relied 
upon by Chief Justice Cookbtjen. 

Passes. The aeceptance of a pass, indorsed, " The person accepting this free 
ticket assumes ail risks, etc., and expressly agrées, etc.," forms a contract 
on the parfof the passenger with the company. "It seems necessary," said 
the court, "that the word 'agrées' means the concurrence of two parties, and 
that the act of aeceptance binds the acceptor as f ully as his hand and seal 
would." 2 "Applying for apass or free ticket, taking it,.and having it in his 
possession some six or eight hours before the starting of the train in which 
he was to go, and having his attention expressly called to its terms, taken in 
connection with the fact found by the jury that he was at the time of the ac- 
cident actually riding on this ticket, if not conclusive as a légal presumption, 
would at least be évidence that he assented to the terms indorsed upon the 
ticket, from which a jury would be authorized to imply such assent." ^ 

Commutation Tickets — Eegulations. The courts hâve also found little 
difflculty in inferring assent to the conditions printed upon the ticket, where 
such conditions were not limitations of liability, but reasonable régulations 
intended to govern the conduct of the passenger, and where the ticket, in- 
stead of being for a single passage, was a season or a commmutation ticket; 
thus a passenger purchased a "season ticket" entithng him to transporta- 
tion for a certain time between two points on the defendant's railroad at 
a considérable réduction from the regular rate of fare. Upon the ticket 
were indorsed the following conditions: "This ticket is not transférable, nor 
will any allowance be made to the within-named in case it may not be used 
for the whole time for which it was issued. It is subject to inspection at any 
time by the conductor; a refusai to comply will necessitate collection of fuU 
fare each time. It is good only for a continuons passage between the points 
named. If lost or mislaid, it will not be replaced by the company. The 
holder will please return when renewing. " Upon the face of the ticket the 
words "for conditions see other side" were printed in small capitals. Plain- 
tifî, having lost his ticket, ref used to pay fare, and was accordingly ejected from 
the train. It was held (1) that plaintifC was bound to know the conditions, 
and the law would présume that he did so. Semble, that he would be bound 
to inform himself of the régulations of the corapany, even if not indorsed on 
the ticket. (2) That even if actual notice to him were necessary, the condi- 
tions in this case were printed in a sufflciently conspicuous manner to bave 

1 Henderson v. Stevenson, L. R. 2 So. & » Perkins v. New York Cent. K. CJo. 24 

Div. 470. N. Y. 202. 

'Wells y. New York Cent. E. Co. 24 N. 
Y. 183. 
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attracted the attention o£ à man of ordinaiy prudence. (3) That the condi- 
tions were lawful, reasonable, and proper régulations, and not an attempt to 
limit the liability of the défendants as common carriers. (4) And that plain- 
tiff was therefore excluded froin the train and cannot recover.i 

A passenger by railway upon a commutation coupon ticliet, conditioned to 
be shown to the conductor on every trip, and to be void if the coupons were 
detached by any other person than the conductor, was proceeding to detach a 
coupon himself , and being warned by the conductor that he would not accept 
the coupon if he did so, persisted, offered the conductor the coupon, refused 
to show the ticket, and profanely dared the conductor to put him ofE. It was 
decided that this justifled the conductor in ejecting liim, and that the passen- 
ger's subséquent tender of the ticket and detached coupon before the éjection 
was complète, but in an insulting, profane, and boisterous manner, would 
not hâve restored the passehger's right to complète the journey.* 

Where a ticket had upon it a condition that it was to be "used on or be- 
fore" the twenty-sixth of September, and was presented and aceepted on that 
day, but after the expiration of the 26th, the journey not being ended, the 
passenger was ejected for not having a proper ticket, it was held that the 
éjection was wrongful. When the ticket was presented on the 26th, it was 
"used," and passenger was entitled to ride to the end of his journey.* As- 
sent has also been inferred f rom acceptance of a receipt given by a mercantile 
agency (or an account presented to them, and left with them for collection.* 
But where a non-transferable ticket contained a condition that, "I failing to 
compïy with this agreement, either of thèse companies may refuse to accept 
this ticket," it was held that this did not givethe conductor the right to talce 
the ticket up, only to refuse to reçoive it for passage.^ 

In ail the foregoing cases the acceptance of a receipt or a ticket was a mat- 
ter of some délibération, wherein the aeceptor had ample time to ascertain 
' the nature of the contract as expressed on the ticket aceepted. 

Cases Wherein the Liability was Held not Limited. The gênerai 
principle of law Is well established that a ticket for passage upon a railroad 
car or a steam-boat does not of itself create a contract between the carrier and 
the passenger. Such tickets are rather tokens or vouchers that passengers 
bave paid their fare, and are entitled to seats in the car or berths in the 
steam-boat. As such they are to be surrendered when the passenger's right to 
the seat or berth is recognized.* In this respect tickets difler from bills of 
lading, whioh are well-recognized commercial contracts, and known to be 
such by ail who receive them. Therefore it is that persons receiving bills of 
lading and other similar commercial instruments are conclusively presumed 
to knowthat theycontain the terms upon which the property is to be carried, 
and to haveassented thereto.' Butthereisnosuch conclusivepresumptionas 
to tickets. The question as to the character in which the paper is recel ved is 
to be determined by ail the surrounding circumstances. It is to be determined 
by the nature of the transaction, and not by the fact that the words "domestic 
bill of lading" or some such phrase may be printed on the ticket.' By thèse 

1 Cresson v. Philadelphia & R. R. Co. H 1883, 15 N. W. Rep. 225; S. C. 9 Amer. & 
Phila. 597 ; S. C. 32 Leg. Int. 363. Eng. K. Cas. S45. 

2 Louisville, N. & G. S. R. Co. v. Harris, 9 « Nevins v. Bay State Steam-boat Co. 4 
Lea, laO; S. C. 42 Amer. Rep. 668. See, Bosw.226; Logan v. Hannibal & St.J.Ry. 
also, Bland v. Southern Pac. R. Co. 55 Cal. Co. 12 Amer. & Eng. R. Cas. 142, (Mo. 
570 ; S. C. 36 Amer. Rep. 50 ; Hoffbauer v. 1882 ;) Quimby v. Vanderbilt, 17 N. Y. 315. 
Delhi & N. W. R. Co. 52 lowa, 342; 8. C. 'Détroit & M. R. Co. v. Fire & Marine 
3 N. W. Rep. 121 ; S. C. 35 Amer. Rep. 278. Bank, 20 Wis. 127 ; Morrjson v. PMUips 

8 Auerbach v. New York Cent. & H. R. & C. Con. Co. 44 Wis. 405 ; Strohn v. De- 

R. Co. 42 Amer. Rep. 290 ; 89 N. Y. 281. troit & M. R. Co. 21 Wis. 561 ; Grâce v. 

* Sanger y. bun, 47 Wis. 615 ; S. C. 3 N. Adams, 100 Mass. 508 ; Kirkland v. Dins- 

W. Rep. 388. more, 62 N. Y. 175. 

5 Fost V. Chicago & N. W. R. Co. (Neb.) « Madan v. Sherrard, 10 Jones & S. 355 ; 
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authorities the distinction drawn by Judge Dter in the principal case be- 
tween tickets and bills of lading, and the presuraptions to be drawn f roin the 
receipt of each, is well sustained. 

The injustice of considering tickets purchased in the usual manner to be 
contracts between the carrier and the passenger, is made clearly apparent 
Irom the remarks of the suprême court of Virginia.' "Usually theticketottice 
is opened but a short time before the train leaves, and the ticket has to beex- 
hibited to the baggage master before he will check for the baggage, so thata 
passenger has scarcely any time to read the ticket before the train leaves. In 
gênerai he only asks for a through ticket to the place of his destination, and 
relies upon tlie agent to give him the proper tickets, and if the passenger had 
time to look at it for an instant in this case, slie would hâve seen that it was 
a ticket issued by the railway from Eichmond to the White Sulphur Springs. 
She would hand it to the porter or a f riend to get checks for her baggage, 
while she would look out for a seat. It is returned with the checks, upon 
which are the letters ' W. S. S.' She feels assured ail is right, and the next 
moment the train is moving. If she reads what is on the ticket at ail, it is 
because she has nothing else to do, or from mère euriosity, and she reads for 
the first time: ' Responsibility for safety of person or baggage, on each por- 
tion of the route, coiiflned to the proprietors of that portion alone.' She 
would say to herself, that was not my understanding when I asked for a 
through ticket, and when I paid for it to the railroad agent, and when they 
gave me a check for my baggage, which by the letters on it indicated that 
they undertook to carry it through to the White Sulphur Springs. But the 
train has been bearing her away from Eichmond with the speed of twenty 
miles an hour, and it is toolate toturn back." 

The discussion in Henderson v. Stevenson^ is also to the point: "Plain- 
tifE purchased at defendant's office in Dublin a ticket from Dublin to White- 
haven on one of defendant's steamers. This ticket had on the face thèse 
w^ords only, "Dublin to "Whitehaven," without referring to the back of the 
ticket, on which was the foUowing indorsement: "This ticket is issued on 
the condition that the company incur no liability whatever in respect of loss, 
inj ury, or delay to the passenger, or to his or her luggage, whether arising from 
the act, neglect, or default of the company, or their servants, or otherwise. 
It is also issued subject to ail the conditions and arrangements published by 
the company." Plaintiff did not read the indorsement, and his attention was 
not directed to it by any one. The steamer was wrecked on the passage, en- 
tirely through the négligence of the captain and crew, and ail of plaintifl's 
luggage lost. He sued in Scotland for its value and obtained judgment, 
which was taken on appeal to the house of lords by the company, which held 
again the plaintifE was not bound by the condition in the ticlïet. Said the 
lord chancellor: "It seems to me that it would be extremely dangerous, not 
merely with regard to contracts of this description, but with regard to ail 
contracts, if it were to be held that a document complète upon the face of it 
can be exhibited as between two contracting parties, and without any knowl- 
edge of anything aside from the mère cireumstance that upon the back of the 
document there is something else printed, which has not actually been brought 
to, and has not come to, the notice of one of the contracting parties, that con- 
tracting party is to be held to hâve assented to that which he has not seen, of 
which he knows nothing, and wliich is not in any way ostensibly connected 
with that which is printed or written upon the face of the contract presented 

Blossom v.Dodd, 43 N. Y.269; Baltimore Prentîcev. Decker, 49 Barb. 21; Limburger 

& O. E. Co. V. Campbell, 36 Ohio St. 647 ; v. Westcott, 49 Barb. 283; Brown v. Eaat- 

S Amer. &, Eng. E. Cas. 246; Wilson v. ern E. Co. 11 Cush. 97. 

Chesapeake & O. E. Co. 21 Grat. 675 ; Sun- » Wilsun v. Chesapeake & 0. E. Co. 21 

derland v. Westcott, 2 Sweeney, 260 ; In- Grat. 674. 

djaiiapolis & C. E. Co. v. Cox, 29 Xnd. 360 ; » L. E. 2 Se. & Div. 470. 
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to Mm. I am glad to flnd that there is no authorîty for such a proposition in 
any of the cases tliat hâve been cited." Lord Chelmsford said: "The lord 
chief justice, in the case of Zunz v. Southeastem Ry. Co. L. R. 4 Q. B. 544, 
which lias been referred to, thought himself bound by the authorities to hold 
that when a man takes a ticket with conditions printed on it he must be pre- 
sumed to know the contents of it and to be bound by them. I was extremely 
iinxious to be referred to the authorities which influence the judgment of the 
lord chief justice, but, although nutnerous authorities were cited by Mr. Miï- 
ward, none of them go to the length of establishing that a presumption of 
assent is sufHcient. Assent îs a question of évidence, and the assent must 
be given before the completion of the contract. The company undertake to 
convey passengers in their vessels fora certain sum.. The moment tlie money 
for the passage is paid and accepted, their obligation to carry and convey 
arises. It does not require the exchange of a ticket for the passage money, 
the ticket being only a voucher that the money bas been paid; or, if a ticket 
is neeessary to bind the company, the moment it is delivered the contract is 
completed, before the passenger has had an opportunity of reading the ticket, 
much less the iudorsement." Lord Hatheely said: '"I agrée with the ob- 
servation that was made by my noble and learned friend, Lord Chelmsford, 
that the money having been paid, and the ticket having been taken up, a 
contract was completed, upon the ordinary terms of conveyance, for himself 
and his luggage, unless it caa be made out that he had entered into any spé- 
cial contract to the contrary. A ticket is in reality in itself nothing more 
than a recept for the money which has been paid. " 

The courts in the folio wing instances refuse to infer assent to a contract 
limiting liability from the receipt of a ticket having such limitation printed 
upon it: 

Where the ticket had printed upon it the following: "Passengers are not 
allowed to carry baggage beyond $100 in value, and that personal, unless no- 
tice is given and an extra amount paid at the rate of a price of a ticket for 
every $500 in value." Ou the journey one of the trunks was lost containing 
wearing apparel and articles of ordinary baggage to the value of $690, and 
other property to the value of $730. Held that, notwithstauding the mémo- 
randum printed ou the ticket, the plaintifE is entitled to recover the value of 
his trunk, and of such portion of the contents as is customarily known and 
earried as travelers' baggage, although worth more than $100, and though 
nothing extra was paid for baggage exceeding that sum in value. ^ 

A passenger bought a ticket to a place, but desired to "stop over" en route 
at an intermediate point. The ticket had printed upon it, "Good for this day 
only," but the ticket agent assured the passenger that the conductor would 
issue a "stop-over check." This the conductor, in obédience to orders from 
his superiors, ref used to do, but lef t the ticket in possession of the passenger, 
who "stopped over," and, proceeding on his journey at a later day, presented 
it to the conductor, who ref used to accept it and demanded fare. This was 
refused, and the passenger was ejected. Held, that the ticket was not the 
sole évidence of the contract to carry the passenger, but that évidence of the 
conversation with the ticket agent might be introduced, under which the pas- 
senger had a right to stop over, and might recover for his expulsion.^ 

Defendant's agent came into a railway car in which plaintiff was traveling, 
and called for baggage. He received the check for plaintiff's trunk, with di- 
rections as to its delivery, and marked on a blank receipt the date, number of 
check, place of delivery, which he handed to plaintiff without anything being 
said as to its contents. The car was dimly lighted, so that plaintiff, where 
he was seated, could not bave read the receipt, and, without looking at it or 

1 Nevins v. Eiy State Steam-boat Co. 4 ' Burnham v. Grand Trunk K. Co. 63 

Bosw. 226. Me. 301. 
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reading it, he put it in his pocket. The receipt was marked upon the mar- 
gin, "Domestic bill of lading," and purported to be a contract relieving de- 
fendant from or limiting its liability in certain specified cases, and, in par- 
ticular, limiting its liability, save in case of a spécial contract, to $100. The 
court ref iised to charge as a matter of law that the delivery of the receipt 
created a coutract for the carriage of the trunk under the terms printed there- 
upon, and litnited defendant's liability to the amount specified, but submitted 
the question to a jury.i 

The plaintifî's daughter, aceompanied by another young girl, delivered a 
check for a trunk to a transfer company in New York, with directions to 
carry it to her home in Brooklyn. She was about to leave the ofBce, when, at 
her companion's suggestion that she ouglit to hâve a receipt, she returned to 
the desk, and demanded one of the clerk, who handed her a receipt, in whiçh 
it was stipulated that the company should not be liable to an amount exceed- 
ing $100, unless a spécial contract was made. The trunk and contents were 
worth $300, but nothing was said as to its value; neither did she read the re- 
ceipt or see its contents until after the loss of the trunk. Held, that the 
notice was inefEectual.^ 

Anotlier case décides that there is no presumption of law that a passenger 
on a railroad has read a notice limiting the liability of the railroad corpora- 
tion for baggage, printed on the back of a passenger check, delivered with his 
ticket, and having on its face the words, "Look on the back," whereon notice 
of such limitation of liability was printed in small type. Nor is there any 
presumption of notice of similar limitations contained in placards posted in 
the cars. But the court expressly ref rained from adjudieating " upon the 
broader question, whether a limitation of the liability of the railroad company 
as to the amount and. value of the baggage of passengers transported on the 
road may not be effectually secured by the delivery of a ticket to the passen- 
ger, so printed in large and fair type, on the face of the ticket, that no one 
could read the pfert of the ticket indicating the place to which it purports to 
entitle him to be conveyed without also having brought to his notice the fact 
of limitation as to liability for his baggage." * 

The agent of an expressman entered a railway coach, took up the checks of 
a passenger desiring his valise delivered, and gave such passenger a receipt 
for tl>e check, having a spécial contract limiting the the expressman's liabil- 
ity printed on one side of such receipt. The spécial contract was printed in 
very small type on the side of the receipt, and the passenger could not read it 
in the dimly-lighted car. Held, that his acceptance of it did not make it a 
contract between himself and the expressman. The court expressly distinr 
guished such a receipt from a bill of lading: "As to bills of lading, and other 
commercial instruments of like character, it has been held that persons re- 
ceiving them are presumed to know, from their uniform character and the 
nature of .the business, that they contain the terms upon which the property 
is to be carried. But checks for baggage are not of that character, nor is 
such a card as was delivered in this instance. It was, at least, equivocal in its 
character. In such a case a person is not presumed to know its contents or to 
assent to them."* 

In another case it was sought to establish a contract limiting a liability by 
delivering a ticket containing a notice of limitation to a German unable to 
read English. "The plaintiff was a German," said the court, "wholly igno- 
rant of the English language. It is therefore the case of a passenger unin- 
formed of the terms and conditions of the notice appended to the ticket, on 
which the défendants rely for protection. * * * It in truth would be ab- 

1 Madan v. Sherard, 73 N. Y. 330. 392. See, also, Vemer v. Sweitzer, 82 Pa. 

» Woodruff V. Sherrard, 9 Hun, 322. St. 213. 

» Malone v. Boston & W. E , Co. 12 Gray, * Blossom v. Dodd, 43 N. Y. 269. 



778 FEDEEAIi BEPOETEB. 

surd to hoI(î, under the circumstances, the Company exempted from their com- 
mon-law fe^ponsibilities on the foot of a spécial or express contract, when he 
was ignorant of the terms of the proposed agreement. Granting that tickets 
in any case, without more, may be considered as évidence of a spécial agree- 
ment, it is surely not exacting too much to require the carrier to hâve his 
tickets printed and his advertisements made in a language which the passen- 
ger can understand, or that he should be required to explain to him the nat- 
ure and effect of the proposed agreeriient. " This case very well illustrâtes 
the disposition of railroad companies to shirk and évade ail the responsibilities 
incident to their duties, while at the saine time grasping every dollar and ad- 
vantage they can claim as compensation for doing those duties. While in 
this case the company took the passenger's money, and assumed the care and 
carriage of his baggage, they tried to rid themselves of responsibility by stip- 
ulating on the ticket that "Ali baggage at the risk of the owner thereof ; the 
proprietors binding themselves to no charge or care of the same whatever," 
This case ia directlyin support of Judge Dyeii's décision in the principal 
case.i 

In ffopMris v. Westoott,^ A., a passenger on a railroad, delivered to an ex- 
pressman a metallic check which he had received for his trunk,a3 baggage, se 
that the expressman might obtain the trunk and deliver it to the résidence of 
A., who received from the expressman at the time a pièce of paper on which 
the number of the check was indorsed, and which contained a printed notice 
that the expressman wpuld "not become liable for merchandise or jewelry 
contained in baggage received upon baggage checks, nor for loss by flre, nor 
for an amount exceeding one hundred dollars upon any article;, unless specially 
agreed for in writing on this check-receipt, and the extra risk paid therefor. 
* * * And the owner hereby agrées that Westeott Express Company shall 
be liable only as above." It was held that A. was chargeable with actual 
notice of the contents of this paper, and bound thereby. But the court evi- 
dently was unwilling toallow this ruling to release the expressman from lia- 
bility for the value of the baggage in excess of $100, for it held that the 
words "any article" did not mean the trunk or pièce of baggage and its entire 
contents in gross, but meant any article contained in the pièce of baggage, 
and there being no single article worth more than $100, judgment was ren- 
dered for the value of ail the articles together, aggregating $700. This case 
was diacussed by Chief Justice Church,^ who said ■ "lin Cer that the learned 
judge who delivered the opinion in [Hopkins v. West<;ott\ intended to décide 
that something short of an express contract will sufflce to screen the carrier 
from his common-law liability, and that a notice personally served, which 
could be read, would hâve that effect. Tlie attention of the court does not 
seem to hâve been directed to the distinction between such a notice and a 
contract. The delivery and acceptance of a paper containing the contract 
may be binding, though not read, provided the business is of such a nature, 
and the delivery is undersueh circumstances, as to raisethe presumption that 
the person receiving it knows that it is a contract containing the terms and 
conditions upon which the property is received to be carried. In such a case 
it is presumed that the person assents to the terms, whatever they may be. 
Tliis 18 the utmost extent.to which the rule can be carried without abandon- 
ing the principle that a contract is indispensable."* 

In the TJnited States courts, the rule has always been very strongly laid 
down. Thus,,in The Pacific,^ it was decided that in the fédéral courts, while 
the rule is that a common carrier may limit his liability, except for négligence, 

1 Camden & A. R. Co. v. Baldauf, 16 Pa. » Blossom v. Dodd, 43 N. Y. 268. 

St. 67 ; but see Fibel v. Livingston 64 Barb. *■ là. 268, 269. 

179. 'Deady, 17. 

'ÔBlatchf. 64. 



MAUBITZ V. NEW TOBK, L. E. 4 W. B. 00. 779 

by express agreement, nothing short of aa express stipulation will constitute 
such an agreement, it must not dépend upon implication or inference or con- 
flicting évidence, and mère notice to the shipper is not sufflcient. Wlieretha 
drayman of the shipper, on the delivery of a package, takes a receipt from the 
f reight clerk of tlie ship for the same, marked, "Hot accountable for contents, " 
this of itself does not constitute an agreement limiting the carrier's liability; 
it is a mère ex parte proposition on the part of the carrier af ter receiving tha 
package, to which there must be direct and unequivocal évidence of theassent 
of the shipper to exonerate the carrier. 

In JSfew Jersey Steam Nav. Co. v. Merchants' Bank,^ speaking of the right 
of the carrier to restrict his obligation by a spécial agreement, the suprême 
court of the United States said: "It by no means follows that this can be done 
by an act of his oven. The carrier is in the exercise of a sort of public oflSce, 
from which he should not be permitted to exonerate himself "without the as- 
sent of the parties concerned; and this is not to beimplied orinferred from a 
gênerai notice to the public limiting his obligation, which may or may not 
be assented to. He is bound to receive and carry ail the goods offered for 
transportation, subject to ail the responsibilities incident to his employment, 
and is liable to an action in case of refusai. If any implication is to be in- 
dulged from the delivery of the goods under the gênerai notice, it is as strong 
that the owner intended to insist upon his rights and theduties of the carrier, 
as it is that he assented to their qualification. The burden of proof lies on the 
carrier, and nothing short of an express stipulation by paroi or in writing 
should be permitted to discharge him from duties which the law has annexed 
to his employment. " 

Commenting upon this case, Mr. Justice Davis said : " Thèse considerationB 
against the relaxation of the common-law responsibility by public advertise- 
ments, apply with equal force to notices having the same object, attached to 
receipts given by carriers on taking the property of those who employ them 
into their possession for transportation. Both are attempts to obtain, by in- 
direction, exemption from burdens imposed in the interests of trade upon thia 
particular business. It is not only against the policy of the law. but a serions 
injury to commerce, to allow the carrier to say that the shipper of merchan- 
dise assents to the terms proposed in a notice, whether it be gênerai to the 
public, or spécial to a particular person, merely because he does not expressly 
dissent from them. If the parties were on an equality in their dealings with 
each other, there might be some show of reason for assuming acquiescenoe 
from silence; but in the nature of the case this equality does not exist, and 
therefore every intendment should be made in favor of the shipper when he 
takes a receipt for his property, with restrictive conditions annexed, and says 
nothing, that he intends to rely upon the law for the security of his rights. 
It can readily be seen, if the carrier can reduce his liability in the way pro- 
posed, he can transact business on any terms he chooses to prescribe. The 
shipper, as a gênerai thing, is not in a condition to eontend with him as to 
terms, nor to wait the resuit of an action at law in case of refusai to carry 
unconditionally. Indeed, such an action is seldom resorted to, on account of 
the inability of the shipper to delay sending his goods forward. The law, in 
conceding to carriers the ability to obtain any reasonable qualification of their 
responsibility by express contract, has gone as far in this direction as public 
policy will allow. To relax still f urther the strict mies of the common law 
applicable to them, by presuming acquiescence in the conditions on which 
they propose to carry f reight, when they hâve no right to impose them, would, 
in our opinion, work great harm to the business community." » 

> 6 How. 'iM, ' Eaihroad Oo. ?. Manuf g Co. 16 W»U 

830. 
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As a resuit of the foregoîng cases, the following conclusions may be stated: 
In making a contract with a passenger for his transportation, a railway Com- 
pany may limitits liability, but, as a gênerai rule, net for its négligence. 
Mère notice that the railway company will not be liable in certain named con- 
'lingencies will not suffice to create a contract of limitation ; there must be a 
clear, unequiyocal assent on the part of the passenger. Such assent may be 
express or implied, but it will not be implied (1) where the notice is obscurely 
printed, or printed in a language which the passenger cannot understand; (2) 
where the nature of the transaction is not such as necessarily to charge the 
passenger or shipper with knowledge that the paper contains a contract; e.g., 
the acceptance of a bill of lading would be a transaction carrying notice of a 
contract printed upon it, but the acceptance of a ticket with conditions printed 
on it would not be such a transaction; nor (3) would a contract be created 
where the cireumstances attending the dellvery of the ticket repel the idea 
that the accepter had knowledge of , or in f act assented to, the contract printed 
thereupon. 

Tested by thèse considérations, the décision of the, principal case upon this 
point àppears tu be unç[ùestlouably sound. Abbleeiix Hâmiliun. 



Laibd V. CiTT OF De Soto.* 

[Circuit Court, E. D. Missouri. May 8, 1888.) 

1. MtJNiorPAi. Corporations — Liabilitt dp Succkssob— Invalid Rbohoaitiza- 

TION. 

An invalid reorganlzation of an incorporated town as a'city cannot affect ita 
corporate existence ; and where the invalid reorganlzation is dissolved hy a de- 
cree in guo warranta prooeedings, and a valid city organization, composed of 
the same people and trustées, is created in the place of the town, the new or- 
ganization becomes liable, as the successor of the town, upon its bonds. 

2. 8amb. 

Where in such a case the city contains a trifle less land within its limita than 
the town, that fact does not affect its liability. 

3. Pbacticb — Motion fob Rbhbaeino. 

Query, whether a motion for a rebearing of a motion for a new trial should 
be entertained. 

Pétition for a Rehearing of a Motion for a New Trial. 

For opinion upon motion for a new trial, see 22 Fkd. Eep. 421. 

Mills é Flitcraft, for plaintifE. 

Joseph A. Williams, for défendant. 

MiLLBB, C. J. This motion for a rehearing of the motion for a new 
trial is a very unusual proceeding, and I hâve great doubt whether it 
ought to be entertained, even if the motion ought originally to hâve 
been granted; but looking over the case again, in the iight of the 
pleas and agreed statement of facts, I am still of opinion that the de- 
fendant, the city of De Soto, is the lawful successor of the town of De 
Soto, which issued the bonds on which the judgment was rendered. 
The fact that the présent city contains 400 acres less laud in its Iim> 
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its than the former town, does not change the liability of the people 
who constitute that town, nor does the change from a town to a city, 
nor does the decree attempting to abrogate the city organized in 1877, 
destroy the obligations of the town of 1872. When thèse people be- 
came organized into a city which is now in existence, that city, as the 
successor of the town of 1872, is liable for the debts of the former. 
The motion for a rehearing is overruled. 



HOLCOMB V. HoLOOMB. 

(Circuit Court, E. D. Miehigan. May 25, 15S5.) 

PbACTICE— RiGHT TO DISCONTINUE ACTION — REFERENCE— SIW-OFF—BtATUTB OF 

Limitations. 

Where défendant pleaded a set-off, and the case was referred, and the référée 
aad reported a balance due to the défendant, and the statute of limitations 
had run against an original suit upoii his claim, hdd, that the plaiutiil had no 
right to discontinue the action. 

Oh motion of défendant to set aside an order of discontinuance, 
and for judgment against the plaintiff on report of référée. Plain- 
tiflf's déclaration was upon the common counts. Défendant pleaded 
the gênerai issue and notice of set-off. The case was referred to a 
référée, and the référée found and reported that the plaintiff was in- 
debted to the défendant in the sum of $26,531.49. Notice of the fil- 
ing of this report was given plaintiff as required by law, and no ob- 
jections were filed, but plaintiff entered an ex parte order discontinu- 
ing the case. 

De Forest Paine, for the motion. 

George S. Hosmer, for plaintiff. 

Brown, J. The right of a plaintiff, in an ordinary action at law, 
to discontinue his suit at any time before verdict, upon the pay- 
ment of costs, is beyond question, and is expressly recognized in the 
praetice of the circuit courts of this state. Circuit court rule 26. 
Whether this right exists in cases where the défendant bas filed a 
set-off, and claims an affirmative judgment in his favor, as by statute 
he is entitled to do, is an open question, and the authorities are in 
hopeless conflict. The principal cases are coUated in Merchants^ Bank 
V. Schulenherg, 19 N. W. Eep. 741, in which the justices of the su- 
prême court of this state were equally divided in opinion. Without 
expressing a decided opinion upon the gênerai subject, it is sufficient 
for the purposes of this case to hold that where a cause is referred to 
a référée, and the référée bas found a balance due to the défendant, 
and the statute of limitations bas run against an original suit upon 
his claim, (as it is conceded to bave done in this case,) the plaintiff 
ought not to be permitted to discontinue without the assent of the de- 
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fendant. Havîng provoked a conflict with défendant, and lulled him 
into the belîef that he was willing to test bis claim by way of set-off 
to his own demand, he should not be allowed, after a virtual defeat, 
to reap the fruits of a victory. The examination before the référée 
is a Bubstantial trial of the action. Edw. Eef, c. 1, § 3. His report 
is équivalent to the verdict of a jury, (chapter 4, §§ 18-28,) and bas 
the same eiïect by way of estoppel npon the parties. Chapter 27, 
§ 10; Bigelow, Estop. c. 18. Now, the right to discontinue termin- 
âtes with a verdict, and we think, by analogy, with the liling of the 
referee's report. 

The motion is therefore granted. 



HiGoiNB and another v. MoGbba. 

{Cireuit Court, N. D. Ohio, E. D. 18SS.) 

Ohicaoo Board of Tbade— BuMi 26, { 6— Ckoss- Action— Coiîthacts. 

The cancellation by a broker of original contracts, without the substitution 
of others, aa provided for by rule 26 of the Chicago board of trade, and with- 
out the previous knowledge or consent, or subséquent ratification, of the party 
forwhom he isacting.willnot bebinding onsuch party, and hewill beentitled 
to recover the " margln " advanced by hitn to the broker on the original con- 
. tracts in a cross-action, in an action by the broker for the amount expended 
by him on such coniracts. 

At Law. 

This case was tried to a jury at the April term, 1885, of above- 
named court, Hon. John Baxtbb, circuit judge, and Hon. Martin Wel- 
KBB, district judge, presiding. 

The plaintiffs claimed that tbey had expended, for and at defend- 
ant's request, $31,644.31, for which they demanded a judgment. The 
évidence adduced in support of this claim showed that the plaintiffs 
were commission merchants and brokers, residing and doing business 
in the city of Chicago, and members of the Chicago board of trade ; 
that the défendant authorized and requested them, in May, 1883, to 
buy large quantities of pork and lard for his account, to be delivered 
during the month of August, 1883. Pursuant to said order of de- 
fendant, the plaintiffs entered into several contracts in their firm name 
with other brokers, and members of said board of trade, for, and on 
defendant's account and risk, for August delivery, 3,000 barrels of 
pork and 2,000 tierces of lard, and duly notified him thereof . Thèse 
contracts were made under the rules prescribed by the said board of 
trade. The évidence tended to show that the défendant was familial 
with thèse rules, and tacitly consented to be bound by them. 

The plaintiffs appeared as witnesses on the trial of the case and 
produced their books and exhibits, and it appeared, by their admis- 
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BÎons as sncli wîtnesses, that soon after tlie conôummation ot said 
contracta — to-wit, in the latter part of May and early in June foUow- 
ing — the plaintifPs, in adjusting profits realized and losses sustained 
in other transactions in which they were personally liable, canceled 
said original contracts of purchase, made for défendant, and released 
the contracting parties from ail further liability thereunder. They 
did this by what they termed "set-oiî" contracts. They claimed the 
right to do this nnder the sixth section of rule 26 of said Chicago 
board of trade, which rule is as foUows : 

"BULE XXVI. 

"Sec. 6. In case any member of the association, acttng as a commission 
mercbant, shall hâve made purchases or sales by order and for account of an- - 
other, whether the party for whom any such purchase or sale was made shall 
be a member of the board of trade or otherwise, and it shall subsequently ap« 
pear that such trades may be offset and settled by other trades made by said 
commission œerchant, he shall be deemed authorized to makesucb offset and 
settlement, and to substitute some other person or persons for the one from 
or to whom he may hâve purchased or sold the property originally: provided, 
that in case of such substitution the member or flrm making the same shall be 
held to guaranty to his or their principal the ultimate f ulflllment of ail con- 
tracts made for account of such principal which hâve beeh so transferred, and 
shall be held liable to said principal for ail damages or loss resulting from such 
substitution." 

On cross-examination the plaintiffs conceded that at the time of 
canceling said contracts they did not then, or at any time thereafter, 
specifically auhstitute any other party or parties in place of the origi- 
nal parties with whom they had contracted for delendant's account ; 
nor did they notify the défendant of said cancellatiou and alleged sub- 
stitution of other parties. And, on being asked who they considered 
bound to the défendant after such cancellations, for the deliveriea con- 
tracted to be made, answered that they (the plaintiffs) only were so 
bound. They claimed, in explanation, that they had contracts for 
August delivery of pork and lard in quantities sufficient to enable 
them to make good the amounts agreed to be delivered to the défend- 
ant, and that they had in fact reeeived from other parties the amount 
of pork and lard bought for defendant's account, and tendered the 
samé to him pursuant to the terms of the original contracts, which he 
declined to receive and pay for. The plaintiffs further conceded that 
their books did not show what contracts took the place of those origi- 
nally made for défendant, and which they afterwarda canceled. The 
défendant had, at plaintiffs' repeated requests, advanced them on thèse 
contracts $19,897 to indemnify them against loss. Thèse advances 
were called "margins." When the défendant declined on August Ist 
to accept and pay for the pork and lard tendered by plaintiffs, they 
Bold the same in the usual way on defendant's account at a loss, in 
excess of the "margins" advanced, of $31,6éé.31, the sum claimed in 
their pétition. 

The défendant pleaded that said contracts were gambling trans- 
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actions, — ^bets on the future priées of pork and lard, — that no actual 
delivery of those articles was contemplated; and that said transac- 
tions were contrary to public policy and illégal under the laws of Illi- 
nois; and again, for a second défense, that plaintiffs canceled said 
original contracts, without specifiically substituting others, and, with- 
out his knowledge or consent, sold and disposed of the property for 
their own use and benefit; and that at no time after June 16, 1883, 
did the plaintiffs hold any contracts whatever for defendant's account. 
Défendant filed a counter-olaim, and asked a judgment for the sums 
advanced by him as margins, viz., $19,897, with interest, etc. 

C. C, Bonney and F. Ji Wing, for plaintiiïs. 
- S. Burke and W. B. Sanders, for défendant. 

The court, through Judge Baxtee, after disposing of the défense 
that said transactions were of a gambling character, in directions as 
to the law, to which no exceptions were taken by either party, pro- 
ceeded to further instruct the jury as to the other défense, substan- 
tially as follows, to-wit : 

"If you shall, under the instructions heretofore given, find that the 
contracts in question were made for legitimate purposes, and were 
therefore valid, you may, for the purposes of this case, assume that 
the the sixth section of the twenty-sixth rule of the Chicago board of 
trade, read in évidence in this case, authorized the plaintiffs to can- 
cel the contracts flrst made for defendant's account, and substitute 
other and like contracts with other parties in lieu thereof, and that 
the défendant understood its force and effect, and consented to be gov- 
erned'thereby in his transactions with plaintiffs; and still the plain- 
tiffs will not be entitled to recover in this action, because they did not, 
in fact, substitute other contracts with other parties, as required by 
the said rule, in sueh manner as that the défendant could enforce 
them, or proceed against the vendors therein for damages in a case 
of a failure to comply therewith. 

"The cancellation of the original contracts in the manner conceded 
in the testimony, that is to say, without the spécifie substitution of 
other contracts, and without the previous knowledge or consent of 
the défendant, or his subséquent ratification, absolves him from ail 
liability thereunder, and entitles him to recover back from the plain- 
tiffs the amounts advanced as 'margins,' with interest thereon from 
the respective payments." 

Under thèse instructions, the jury found in favor of the défendant 
upon the causes of action set forth in plaintiffs' pétition, and against 
the plaintiffs upon the counter-elaim set up in the answer, in the 
sum of $22,062.42. 

A motion for a new trial bas been filed, but bas not yet been dis- 
posed of. 
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McKiNNEY V. EosENBAND and another. 

{Circuit Court, S. D. New Yorh. May 19, 1885.) 

Fhaud on Creditors— Diversioiî of Pabtnbrship Funds. 

Mercantile partners, though knowing that they are in some difflciilty, so 
long as they hâve a reasonahle expectation of extricating themselves, cannot 
be charged with a fraudulent diversion of their property from flrm creditors, 
for simply drawing tnoney upon private account, within small and reasonable 
limits, wiiether for the payaient of their individual expenses, or the payment 
of their honest individual obligations. 

Motion to Vacate Attachaient. 

S. F. Kneeland, for plaintiff, 

Angel de Ward, for défendants. 

Beown, J. The défendants, being in business as copartners under 
the name of J. & B. Eosenband, on the third of January, 1885, made 
a gênerai assignaient for the beneât of their creditors. In this action, 
brought upon partnership daims, the plaintiff, on the twelfth of Feb- 
ruary, 1885, obtained an attachaient in the state court against the 
property of both défendants, on the ground that they had "assigned, 
secreted, and disposed of pi'operty with intent to defraud their credit- 
ors." The suit having been removed into this court, a motion is now 
made to dissolve the attachment. 

The only act proved, alleged to be fraudulent as to creditors, is the 
appropriation by Jacob Eosenband. one of the défendants, of the sum 
of $748.50 from the funds of the firm during the month of December, 
1884, to pay an individual debt of $355, owed by him to one Bluhm- 
berg; $300 to pay a just debt of his to his sister Jennie; and $93.50, 
a part of her wedding expenses. The entire drafts of the défendant 
Jacob Eosenband from the firm during the year, including the three 
items last mentioned, amount to $2,252.94. The other défendant 
during the year drew on individual account $2,321.03, and thèse 
drafts were not unreasonable, considering their business. 

It is urged that the use of firm moneys for the payment of individ- 
ual obligations is a violation of the rights of copartnership creditors 
in the distribution of the joint and separate estâtes, — a right which 
exists upon the équitable marshaling of assets; and that such an ap- 
propriation of the firm moneys is, therefore, legally fraudulent as to 
them. I hâve much doubt whether section 636 of the New York Code, 
bythe words "with intent to defraud his creditors," is designed to in- 
clude any such injury to the mère équitable rights of the firm credit- 
ors prior to a condition of known and acknowledged insolvency, or 
prier to some act, such as an assignment of their property, which in 
itself calls for an équitable marshaling of assets as between the joint 
and individual creditors. Until actual insolvency arises, no such 
right practically exists. In the présent case, it is not so clearly es- 
tablished that the insolvency of the firm, and its inability to continue 
v.23F,no.l5— &0 
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its business, were so far known in December, at the time when tbe 
small payments in question were made, as to justify the application 
of the principle contended for to this case. The mère fact, subse- 
quently proved, that they were at the time insolvent, is not sufficient. 
Merchants, though knowing that they are in some difi&culty, so long 
as they bave a reasonable expectation of extricating themselves, can- 
not be charged with a fraudaient diversion of their property from 
firm creditors, for simply drawing moneys upon private account, within 
small and reasonable limits, whether for the payment of their indi- 
vidual expenses, or the payment of their honest individual obliga- 
tions. 
The attachment in this case should be dissolved. 



Jepfbies V. Laubib.' 
{Œreuit Court, & D. Missouri. May 1, 1885.) 

"L Attornbt and Client— Rétention of Monet Colleotbd— Practicb. 

Where an attorney oollects moncy for his client in a suit instituted hère, and 
keeps it, the court will make an order requiring him to pay it over, and, if he 
failsto obey, will take measures to prevent hiafurtlier practicing before it. 

2. BamB— DlSFUTB AS TO FekS. 

Where, in such a case, the attorney claims that his client is indebted to him 
for his services and expenses in a certain sum less than the amount collected, 
and tlie client dénies that the amount claimed is due, the court will order the 
surplus over what the attorney claims to be paid over. 

3. Bamk— Pautnebship — Parties. 

Where an attorney brought suit for a client while in partnership with another 
attorney, and, after the flrm waa dissolved, collected a large sum and retained 
the whole, and more than flve years after said dissolution said client applied 
for an order to compel his attorney to pay over the amount collected, hdd, that 
the fact that there is an unsettled account l)etween the said partners, involv- 
ing a comparatively small sum, is not a sufficient ground for refusing the order 
against the attorney who made the collection alone. 

Motion for an Order to Compel Joseph S. Laurie to pay over money 
collected for G. S. Jeffries, administrator. 

On March 25, 1885, this matter was called up, and Judge Bebweb 
said: 

"Evidently there has been some misunderstanding between the counsel and 
the court as to the status of this case, and I hâve been waiting for some days 
in the hope that counsel on both aides would be présent, so that I could put 
the thing in proper shape for disposition. I see they are hère this morning, 
in response to the notice that I required to be given'yesterday. 

"The facts in this case, as they are disclosed by the papers hère, are thèse: 

"Jeffries, administrator of Kennedy, deceased, brought an action against 

an insurance company, and recovered judgment hère. The case was taken 

to the suprême court. While the case was pending there, the attorney or 

IReported b; Eenj. F. Bex, £sg., of the St. Louis bar. 
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attorneys for Jeffries compromised that Judgment and receîved payment. 
Jeflries, by his attorney, Mr. Crews, filed a motion, setting up the original 
judgment and payment, and saying tiiat Joseph S. Laurie, counsel for Mr. 
Jefîries, the administrator, received between nine and ten thousand dollars 
in that settlement; that Mr. Laurie is an olficer of this court, an attorney ad- 
mitted to practice hère; that he has failed to pay over the moiiey thus col- 
lected to his client, and asks the order of this court that he be directed to 
pay it over. That pétition waa filed by Mr. Jeffries, through Messrs. Crews 
& Bragg, as attorneys, some time last spring. 

"To the pétition setting forth thèse facts, Mr. Laurie filed an answer set- 
ting forth as one matter that there had been no adjustment of hia fées; that 
the fee was contingent, etc. I think that cuts no figure in the case, even if 
his compensation as counsel was contingent and unsettled An. attorney may 
not withhold the entire proceeds of the collection to enforce an adjustment as 
to the amount of fées which he claims ; he is bound to pay over that about 
which there is no dispute, and then afterwards settle that as to which there 
is a dispute. But beyond that, he says that it would be unjust to proceed in 
this summary way tô compel the payment of the money thus coUected, be- 
cause, as stated, Mr. Crews, the attorney of Mr. Jeffries in this présent mo- 
tion, a son-in-law of Mr. Jeflries, (though I do not think that makes any dif- 
férence,) was a partner of Mr. Laurie when this suit of Jeffries, administrator, 
against the Insurance corapany was commenced; that they were partners in 
business as attorneys; that there were difiiculties which arose between them; 
that there is an unsettled account between them ; that Mr. Crews collected 
a fee of $20,000 belonging to the partnership of Crews & Laurie, which he 
pocketed and refused to account for; and that this proceeding on the part of 
Mr. Jeflries, administrator, is in bad faith, in that it is against Mr. Laurie, one 
of the flrm, and not against Crews & Laurie, the partners; and that the object 
is by a summary order to compel one member of this flrm to pay over moneys 
which had been collected by the firm, leaving that member of the flrm to his 
action for an accounting with his partner, who has, according to the state- 
ment, collected $20,000 — double the amount of this judgment — and pocketed 
it. That, briefly, is an outline of the answer set forth by Mr. Laurie. 

"Last fall, when I was hère, the papers were handed to me, (there was no 
testimony accompanying them, — ^just simply the pétition and answer,) on 
the claim made by Mr. Crews for the petitioner, that, notwitlistanding thèse 
facts set up in this answer of Laurie, tliey were entitled, as of right, to this 
order. Well, I looked it over, and it seemed to me that they were not enti- 
tled to such an order, if the facts were as stated in the answer, and I returned 
the papers, saying that there must be testimony presented to me as to the 
facts in the case. No testimony has yet been taken; no traverse, in any 
shape or form, has been filed to this answer of Mr. Laurie. So it stands to- 
day, upon the statement of Jeflries, administrator, that one of the firm of 
Crews & Laurie has this amount of money which he has failed to pay over, 
and the counter-statement of Mr. Laurie not denying the receipt of that nine 
or ten thousand dollars, but saying that it is a proceeding in bad faith intro- 
duced by his former partner to use the summary processes of this court to 
compel hira to pay over money collected by the flrm, and avoid an adjustment 
of the partnership account between himself and his former partner. 

"Well, we might as well look at thèse questions squarely; there is no use 
of trying to avoid them. If an attorney coUects money and fails to pay it 
over, he is an officer of this court, and it is the duty of this court to make an 
order requiring him to pay over that money, and, if he fail to pay it over, 
then take such measures as will prevent his f urther practicing in this court. 
It is the simple question whether an officer of this court discharges his duty 
by his client. And if this proceeding had corne from an entire stranger to 
this transaction, I should hâve suggested to him to make both members of 
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the firm parties defendanb, — let them both appear, — and if the fault rested 
witli one, why that one alone would be summarily punished. But while 
that is true, and it is equally trae that, independent of any relations between 
the partners, any client may maintain his action against elther one of the 
partners for money coUected by the firm, whether he was the individual that 
received the money or not; yet when it cornes to thèse summary proceedings, 
in which t!ie court does not simply détermine the légal rights, but endeavors 
to préserve the character of the bar, and to see that no wrong is done by one 
of them to a third party, or by one of them to a brother lawyer, tlieu the 
question cornes in a little différent shape. 

"Of course, I know nothing about this case except what appears upon thèse 
statements; and if it be true that Mr. Crews bas collected $20,000 belonging 
to the firm of Crews & Laurie, and that Mr. Laurie bas collected 810,000 of 
a judgment which, less the fées, goes to the petitioner, then I shall say that 
such petitioner must proceed against the flrm of Crews & Laurie, and that 
neither one of them will be released from the obligation to pay by reason of 
any différences between themselves, or absolved from the reach of the order of 
this court directing payment, or any subséquent remédies which are proper 
in the case ; that is, I do not propose in this summary way to use the process 
of the court to perfect or prevent an adjustment of partnership affairs be- 
tween the partners. If it is a mère excuse, a mère sham, a mère prêteuse, 
which Mr. Laurie has put forth to avoid payment, that f act must be developed, 
and when developed it will be disregarded without hésitation. If it is an 
honest claim, — if it is true that Mr. Crews, the son-in-law of the petitioner, 
has in his pocket twenty thousand dollars of fées belonging to the firm of 
Crews & Laurie, — then I would not allow Mr. Crews' father-in-law or any 
friend of his to take a summary order against Laurie alone; I would let him 
hâve an order against Crews & Laurie, and euforce it against both. ïhat 
is the way it impressed me before and still impresses me. So I state to 
them that tliere seems to be a misunderstanding in regard to it, and that I 
shall want testimony to show what the facts are. Of course, there is no dis- 
pute as to what the facts are of record ; but there has been no formai traverse 
filed to this reply of the respondent, Mr. Laurie. Counselare both hère, and 
I wish to put the niatter in such a shupe that there shall be a formai traverse 
making up the issues, so that eaoh party can make his showing of the case. 
So far as this défense is concerned, it is a matter which Mr. Laurie must es- 
tablish if it is traversed. As I said, there has been no traverse, and so the or- 
der will be that the petitioner can traverse within three days, for it requires 
but a little tinie to traverse this return or answer of Mr. Laurie; and that 
within 10 days thereafter Mr. Laurie may, by affldavit or déposition, présent 
bis testimony as to the facts in that answer or return of his; and petitioner 
can hâve ten days tliereafter, in a similar way, to file affldavit or take testi- 
mony by déposition as to his understanding of the facts; and then I will hâve 
tlie matter before me as to whether this return is a mère excuse to avoid an 
obligation a lawyer owed to his client, or whether it isan honest présentation 
of a dispute as between partners. Until Iknow those facts, I do not feel like 
making any peremptory order in the matter. As there seems to hâve been 
some misunderstanding, counsel were notifled to be hère this morning, that 
they might hâve the matter stated when they were both présent." 

The answer having been traversed and affidavits iiled, the following 
opinion was delivered. 

T. B. W. Creives, for plaintiff. 

Joseph S. Laurie, pro se. 

Beewek, J., [orally.) In this case of Jeffries v. Laurie counsel 
are not présent, but as I shall leave the city to-night or in the morn- 
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ing I must dispose oî it. It is one of those cases tbat it îs not very 
pleasant for the court to consider or décide. It is an application by Mr. 
Jeffries, as administrator de bonis non of the estate of Allen A. Ken- 
nedy, for an order on Joseph S. Laurie, who was his attorney in a case 
brought against the Mutual Life Insurance Conipany of New York, to 
pay over moneys collected by him, and belonging to the administra- 
tor. There has been a long and bitter controversy, which it is not 
necessary to enter upon, but it appears that in 1879 Mr. Laurie, as 
the attorney of the administrator, settled the case -which was then 
pending against the insuranee company, and received in cash $9,401. 
None of that money has ever been paid to the administrator. Mr. 
Laurie claims that there was an agreement for a contingent fee for 
one-half the amount collected, and that he went to the expense of two 
trips to New York city, amounting to $130, leaving, according to his 
own statement, $4,635.50 belonging to the administrator, and which, 
on or before the tenth of March, 1880, he stated that he had in his 
hands for the administrator, and which he was ready to pay over upon 
the signing of a receipt by him prepared, and recognizing the correct- 
ness of the contingent fee. The counsel for Mr. Jeffries in this ap- 
plication is Mr. Crews. At the ineeption of the litigation against the 
insuranee company Mr. Crews and Mr. Laurie were partners. That 
partnership was dissolved in 1873 or 1874. There has never been a 
settlement between those gentlemen of their partnership affairs, and 
Mr. Laurie resists this application, on the ground, as alleged in his 
answer, that his partner had collected from Franklin county large 
fées, amounting to $15,000 or $20,000, andfailedto account vrith him, 
and that this proceeding by the administrator, the father-in-law of 
Mr. Crews, was at the instigation of Mr. Crews, and simply an at- 
tempt in this summary way to prevent a settlement of the partnership 
affairs between the two partners; Mr. Crews being, as claimed, finan- 
cially irresponsible. 

This matter has been hère some time, and in the fore part of this 
term I directed both parties to file affidavits within a certain time, 
and make such showing as they saw fit to do with référence to the 
actual affairs, — the underlying facts; and the testimony has been pre- 
sented. I do not think, from that testimony, that Mr. Laurie has 
any interest i^i the Franklin county fées; and, while there is an 
unsettled partnership account between them, the amount involved 
therein is nothing like the $9,000 received and retained by Mr. Lau- 
rie. Of course, in this summary way no partnership affairs can be 
settled ; and, while it would hâve relieved this case of ail embarrass- 
ment if the administrator had filed this application against both 
Messrs. Crews and Laurie, yet I do not think that there is developed 
enough in the testimony to justify Mr. Laurie in retaining this $4,635, 
which unquestionably belongs to the administrator. If there was, 
and there is, an unsettled partnership account between Messrs. 
Crews and Laurie, the matters involved therein were closed more 
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than five years ago, and they ought not now to relieve from the duty 
resting upon a lawyer, holding money which unquestionably belongs 
to his client, to pay that money over. If he had any claim to refcain 
that, or any portion of that amount, as between himself and his part- 
ner in légal business, it was his duty to bave proceeded to an ac- 
counting, and hâve had the matters between himself and his partner 
adjusted long before this. Whatever might hâve been the résulta of 
such an accounting, from the testimony hère it seems very clear to 
my mind that there would not hâve been found due Mr. Laurie, if 
anything, oertainly nothing like the |9,000 by him reoeived. 

The relations between a lawyer and his client are not those merely 
of debtor and créditer. The lawyer collects money of his client, so 
to speak, in trust for him, and it is the duty of the court, in uphold- 
ing the character of the profession, to see that moneys so coUected 
are paid to the client. It would be very hard, indeed it would work 
lasting disgrâce to the profession, if, when a lawyer collects money 
belonging to his client, the only remedy which the client bas is a suit 
at law'^ against the lawyer. There is hère a dispute as to whether 
counsel weré entitled to the contingent fee of half the collection. Be 
it 80. Such dispute the court is not called upon to settle in any sum- 
mary proceeding. But there is no dispute but that $4, 636 — one-half — 
does belong to the estate, — to the administrator ; and there is no ques- 
tion but that the person who received that money — the whole $9,000 — 
is Mr. Laurie. I do not think that it lies in his mouth to say, hav- 
ing received that money — the whole of it, — "I won't pay over the half 
which I admit belongs to the administrator, simply because I bave 
got an unsettled partnership transaction with my former partner in 
the practice." He bas had time enough to settle that. He admits 
the amount of |4,625 is due the administrator; and while Mr. Crews 
may be the son-in-law of the administrator, (and, as is very patent, 
there is a great deal of bitterness of feeling and a good many things 
that do not reflect much crédit on either party,) yet the administra- 
tor stands hère without the money ; Mr. Laurie having received it, 
admitting that some of it is unquestionably due, and disputing only 
as to whether such amount should not be paid by his former partner. 

As I said in référence to this case at the lirst of this term, courts 
will not attempt to settle partnership affairs between members of the 
bar by any summary proceedings of this nature; but it is also true that 
they will not permit a failure of such partners to make a settlement, 
especially when that failure is prolonged for many years, to become 
an excuse to either partner for holding moneys concededly belonging 
to the client. 

[ think justice requires that an order should be made — a summary 
order — ^for the payment of this undisputed amount into court for the 
oenefit of the administrator; and the order will be that Mr. Laurie, 
within 90 days, pay to the clerk of this court the sum of $4,635.50. 
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In re Ziebold.' 

(Oireuit Court, D. Kanaas. May 14, 1885.) 

CoNSTiTUTioNAL Law — " DuE PiiooBSS oF Law" — Kansas Act of March 7, 
1885— Habkab Corpus. 

A person imprisoned for ref using to appear or testify before a county attorney 
in a proceeding under the eighlh section of the act of the législature of Kan- 
sas, approved March 7, 1885, being an act amendatory of the act prohibiting 
the manufacture and sale of intoxicating liquor, is restraiaed of his liberty 
wiihout "due process of law," within the meaning of the fourteenth amend- 
ment to the constitution of the United States, and entitled to be released on 
habeas corpus issued by the United Siaies circuit court. 

The petitioner was committed to jail for refusing to tostify before 
the county attorney, and sued out a writ of habeas corpus. F urther 
facts appear in the opinion, 

B. P. Waggener and Thomas P. Fenlon, for petitioner. 

W. D. Gilbert, Co. Atty., for the State. 

FosTEE, J. The petitioner in this case allèges that he is impris- 
oned and deprived of his liberty, in violation of the provisions of the 
fonrteenth amendaient to the constitution of the United States. That 
amendment pro vides, among other things, that no s'tate shall deprive 
any person of life, liberty, or property without "due process of law." 

The fédéral courts and judges are authorized, among other causes, 
to issue the writ of habeas corpus for a person in custody and impris- 
oned in violation of the constitution, or of a law or treaty of the 
United States. Eev. St. § 753. Tbe jurisdiction of this court to is- 
sue the writ and hear the case dépends upon the truth of the aver- 
ments in the pétition, and therefore the jurisdiction of this courtaud 
the main question are so inseparably connected together that the dé- 
termination of one must détermine the other. It appears from the 
pétition and the return to the writ that the petitioner is held in cus- 
tody and imprisoned by the sherifî of Atchison county by virtue of a 
commitment issued to him by the county attorney, committing the 
petitioner to the county jail for refusing to obey a subpœna issued by 
said attorney, and refusing to be sworn and give testimony before 
him in proceedings under the eighth section of the act of the législa- 
ture of Kansas, approved March 7, 1885, being an act amendatory to 
the act prohibiting the manufacture and sale of intoxicating liquors, 
etc. It is admitted that the county attorney acted and proceeded in 
accordanpe with the provisions of the law ; and the question is fairly 
presented whether a person imprisoned for refusing to appear or tes- 
tify before the county attorney in such proceedings is restrained of 
his liberty without "due process of law," within the meaning of the 
constitution of the United States. 

The first matter of inquiry is the meaning of the term "due process 
of law." If it bas no broader meaning than process prescribed by 
act of the législature, it is the end of the case. Bat such a construc- 

1 Reported by Robertson Howard, Esq., of the 8t. Paul bar. 
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tion would render the constitutional guaranty mère nonsense, for it 
would then mean no state shall deprive a person of life, liberty, or 
property, unless the state shall chose to do so. It has repeatedly 
and uniformly been adjndicated that the terms "due process of law" 
and "law of the land" hâve a broad and comprehensive meaning, and 
originated in that great bill of rights, Magna Charta, and operate as 
a restriction on each branch of civil government. Murray's Lessee v. 
Hobokew Land Co. 18 How. 272; Davidson v. New Orléans, 2Q U. S. 
107; Ex parte Virginia, 100 U. S. 346. In the last-cited case the 
court, speaking of thèse words in the constitution, says : 

"Tliey hâve référence to the actions of a political body denominated a state, 
by whatever instruments or in whatever modes that action may be taken. 
A state acts by its législative, its executive, or its judicial authorities. It cao 
act in no other way. The constitutional provisions, therefore, must mean 
that no agency of a state, or of the ofBcers or agents by whom its powers are 
executed, shall deny to any person within its jurisdiction the equal protection 
of the laws. Whoever by virtue of a public position under a state govern- 
ment deprives another of property, life, or liberty, without due process of law, 
violâtes * * * the constitutional inhibition, and, as he acts in the name 
of and for the state, and is clothed with the state's power, his act is that of 
the state. This mdst be so, or the constitutional provision has no meaning." 

Thèse words in the constitution hâve been defined in varions terms 
by différent courts, but ail the définitions tend to the same gênerai 
idea. Mr. Justice Edwaeds has said in one case : 

"Due process of law undoubtedly means in the due course of légal proceed- 
ings, according to those rules and forma whieh hâve been established for the 
protection of private rights." Westenelt v. Qregg, 12 K. Y. 209. 

Mr. Justice Johnson, of the suprême court of the United States, 
says: 

"As to the words from Magna Charta, incorporated in the constitution of 
Maryland, after volumes spoken and written with a view to their exposition, 
the good sensé of mankind has at last settled down to this: That tliey were 
intended to secure the individual from the arbitrary exercise of the power of 
government, unrestrained by the established principles of private rights and 
distributive justice." Banh of Columbia v. Okély, 4 Wheat. 235. 

This définition has been several times approved by that court. TJ. 
S. T. Cruikshank, 92 U. S. 65é; Hurtado v. Cali/ornia, 110 U. S. 527; 
S. G. 4 Sup. et. Eep. 111. 

Judge CooLEY says : 

"Due process of law in each particular case means such an exertion of the 
powers of government as the settled maximsof law permit and sanction, and 
under such safeguards for the protection of individual rights as those maxims 
prescribe for the class of cases to which the one in question belongs. " Cooley, 
Const. Lim. 356; Wynehamer v. People, 13 N. Y. 432; Taylor v. Porter, 4 
Hill, 145. 

With this gênerai principle established, and the meaning of those 
words defined, the diffieulty remains of applying the principle to any 
particular case. In the case of Hurtado v. Cali/ornia, supra, Mr. 
Justice Matthews, in a very learned and exhaustive opinion, speak- 
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ing for the court, (Mr. Justice Harlan dissenting,) held that the 
words "due procesa of law," in this amendment, do not necessarily 
require an indictment by a grand jury in a prosecution by a state for 
murder ; and in Munn v. Illinois, 94 U. S. 115, the chief justice says : 

"A person has no property, no vested interest, in any rule of the common 
law. That is only one of the forms of the municipal law, and is no more 
sacred than any other. * * The law itself , as a rule of conduct, may 

be changed at the will or jven the mère whim of the législature, unless pre- 
veuted by constitutional limitations." 

And in Walker v. Sauvinet, 92 U. S. 90, the court held that this 
amendment did not guaranty the right of trial by jury in ail cases in 
the state courts. Thèse cases tend to establish the doctrine that the 
rules and forms known to the common law, in judicial proceedings 
not afîecting the ultimate rights of the party, are not necessarily 
guarantied to a person under the constitution, and it has long beeu 
established that the remédiai process of the law may be altered at the 
will of the législature, so it does not impair a vested right, or eut off 
the remedy altogether. The words "due process of law," then, must 
be directed at something deeper than the mère rules and forms by 
which courts administer the law. They evidently were intended to 
guaranty and protect some real and substantial right to life, liberty, 
and property as the ultimate resuit, and probably to prohibit any ar- 
bitrary and oppressive proceedings by which the individual is deprived 
of either. There are certain things that are manifestly obnoxious to 
this provision. For instance, the property of one person cannot be 
taken from him for private use and given to another, even though he 
is compensated for it, and is given every opportunity to be heard 
through ail the forms and solemnity of judicial proceedings. Taylor 
V. Porter, i Hill, 149; Cooley, Const. Lim. 357. Nor can a person 
be condemned without an opportunity to be heard and make bis de- 
f 3nse, although he may be guilty, When we go beyond a few well-de- 
fined landmarks in this direction, we are upon a broad sea of uncer- 
tainty. In any case, we have to inquire if the person is imprisoned 
in violation of a due course of légal proceedings, according to those 
settled maxims, rules, and forms established for the protection of pri- 
vate rights against the arbitrary exercise of power, unrestricted by 
established principles applicable to such rights, and to the adminis- 
tration of justice. 

By section 1, art. 3, of the constitution of Kansas, the judicial 
power of the state shall be vested in certain courts therein named, 
and such other courts, inferior to the suprême court, as may be pro- 
vided by law. Undoubtedly the législature has the constitutional 
right to establish inferior courts, and define and limit their jurisdic- 
tion, powers, and proceedings. Judicial powers may be conferred 
without expressly naming the tribunal a court, and thèse powers may 
be confined to one or more subjects of adjudication, They may be 
very limited or very extensive in their scope, and I am not prepared 
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to say that a naînisterial officer may not be selected to perfonn thèse 
judicial functions. The coroner of a county has both ministerial 
and judicial duties to perform. County commissioners hâve to some 
extent both duties imposed on them, and probably the same is true of 
a sheriff of a county. That the duties imposed on the county attor- 
ney under the eighth section of the act in controversy are judicial 
powers muBt be admitted. He is to hear and détermine, compel the 
attendance of witnesses by subpœna and attachment, and to punish 
them for disobedience to his writs. The power of courts acting within 
their jurisdiction to punish witnesses for contempt is a necessary and 
admitted power. It goes with tiie judicial attribute, and without it a 
court is powerless to enforce its orders or protect its dignity. The 
serions objection urged to the law under considération is that the 
county attorney is the public prosecutor for the state. He is the in- 
former against offenders, and on his information parties charged with 
crime are put upon trial. The judicial powers conferred on him by 
this law are not to hear and détermine matters in which he stands 
indiffèrent between the parties, but are given to aid and assist him in 
the performance of his ministerial dutiea, and hâve no other purpose, 
making the judicial powers auxiliary and subordinate to the minis- 
terial duties, and are given to him as a means by whieh he can more 
Buccessf ully procure évidence to institute and carry on proseeutions ; 
and in this respect the powers given him are very great, and in the 
hands of an unscrupulous man, stimulated by animosity or avarice, 
could be used as an instrument of sore oppression. 

On the mère unsworn statement of any person, and without any 
case pending before him, it is màde his duty, under severe penalties, 
to set this judicial machinery in motion, with no restriction as to 
whom he shall summon before him to testify, and no limitation but 
his own good will as to the scope of his investigation; fortified by a 
power to exact answers to any questions he sees proper to ask, al- 
most despotic in its severity. The witness must answer the ques- 
tions, or go to jail for contempt. It may be answered that such is the 
case in ail trials, but there is this wide différence : In trials in open 
court on issues made up between the parties, the relevancy and com- 
petency of the question is submitted to the court, and argument of 
?ounsel is heard; the rights of the witness, as well as the party, are 
îiscussed, considered, and decided. And what makes the power given 
by this law still more dangerous and objectionable, is that the law 
makes it to the interest of the judge (county attorney) to'find évi- 
dence of an offense eommitted. He is offered a reward to excite his 
vigilance and cupidity, and threatened with severe punishment if he 
f ails or neglects to f aithfuUy perform thèse duties. In some respects 
thèse duties are similar to those of a grand jury and court combined. 
The proceedings are preliminary, to ascertain if there is probable 
cause to charge the party with the offense. But a grand juror may 
be challcnged on the ground that he is prosecutor or complainant or 
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a witness upon a charge coming before him for investigation. St. 
1879, p. 842, § 79. Nor can a grand jury issue a subpœna for a wit- 
ness, or décide the competency of a question asked, or punish for 
contempt. Thèse matters rest with the court. Sections 85-88. This 
provision of the aet of March 7, 1885, is a strange combination of 
judicial and ministerial duties, aided with rewards and penalties, and, 
so far as I bave been able to ascertain, is an anomaly to ail the ju- 
dicial proceedings known to the land. It attempts to unité the ju- 
dicial with the executive branch of civil government; and when the 
law-making power and the power which déclares and applies, as well 
as that which exécutes and administers the law, are united and vested 
in one person or body, it becomes a despotic and not a constitutional 
government. 

Are thèse objections sulEcient to justify a court in the conclusion 
that a person restricted of his liberty under thèse proceedings is de- 
prived of his liberty without "due process of law?" I am compelled 
to answer in the affirmative. I believe no précèdent can be found 
for the application and use of judicial power in the manner and for 
the purpose contemplated by this act, and that it is a dangerous in- 
novation on the fixed maxims and rules in the administration of jus- 
tice, established for the protection of private rights. In this conclu- 
sion I am also sustained by a récent décision of Judge Crozieb, of 
the First judicial district of this state. In re Bélier, 1 Kan. Law J. 
229. 

It is therefore ordered that the petitioner be discharged from cus- 
tody. 



State dp Tennessee v. Hibdom. 

{Circuit Court, M. D. Tennessee. April Term, 1885.) 

Court-Martial — Thial of Soldibu for Murdeb — Jurisdictioiî op Btatb 
CocBT— Act of Makch 3, 1863. 

A State court in Tennessee lias no jurisdiction to try a party for a murder 
alleged to hâve been committed on February 22, 1865, while the accused was a 
soldier in the United States army, as such olïense is triable under the act of 
çongress of March 3, 1863, by court-martial. 

Halfeas Corpus. 

Andrew McClain, U. S. Dist. Atty., and W. B. Stohes, for peti- 
tioner. 

J. A. Jones, for the State. 

Key, J. The petitioner, who is the défendant in this case, is under 
indictment, in the circuit court of Cannon county, Tennessee, for the 
murder of James Gibson. He bas been arrested and imprisoned in 
the jail of Cannon county under the charge. He insists that he is 
not subject to the jurisdiction of the state court, because, at the time 
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the murder îs alleged to hâve been committed, he was a soldier in 
the fédéral service, and that a court-martial had the sole and exclu- 
sive jurisdiction of his case. 

The thirteenth section of the act of congress of March 3, 1863, to 
énroll and call eut the national forces, enacts "that in time of war, 
insurrection, or rébellion, murder, assault and battery with an intent 
to kill, manslaughter, mayhem, wounding by shooting or stabbing 
with an intent to commit râpe, and larceny, shall be punishable by 
the sentence of a gênerai court-martial or military commission, when 
committed by persons who are in the military service of the United 
States and subject to the articles of war; and the punishment for 
such offenses shall never be less than those inflicted by the laws of 
the state, territory, or district in which they may hâve been commit- 
ted." 12 St. 736. 

In the case of Coleman v. Tennessee, 97 U. S. 510-520, Justice 
FiELD, delivering the opinion of the court, says this section "does not 
make the jurisdiction of military tribunals exclusive of the state 
courts. It does not déclare that soldiers committing the offenses 
named shall not be amenable to punishment by the state courts. It 
simply déclares that the offenses shall be 'punishable,' not that they 
shall be punished by the military courts; and this is merely saying 
that they may be thus punished." 97 U. S. 513, 514. But, notwith- 
standing the prineiple thus enunciated, the court goes on to say ; 

"In denying to the military tribunals exclusive jurisdiction, under the sec- 
tion in question, over the offenses mentioned, when committed by persons 
in the military service of the United States, and subject to the articles of war, 
we hâve référence to them when they were held in states occupying, as mem- 
bers of the Union, their normal and eonstitutional relations to the fédéral gov- 
ernment, in which the supremacy of that government was recognized, and 
the civil courts were open and in the undisturbed exercise of their jurisdic- 
tion. When the armies of the United States were in the territory of insur- 
gent states banded together in hostility to the national government, and 
making war against it, — in otlier words, when the armies of the United States 
were in the enemy's country, — the military tribunals mentioned, had, under 
the laws of war, and the authority conferred by the section named, exclusive 
juris<iiction to try and punish offenses of every grade, committed by persons 
in the military service. OfBcers and soldiers of the armies of the Union wer»> 
not subject, during the war, to the laws of the enemy, or amenable to his tri- 
bunals for offenses committed by them. They were answerable only to their 
own government, and only by its laws, as enforced by its armies, could they 
be punished." 97 U. S. 515. 

But it is insisted on behalf of the state that the state of Tennessee 
had been restored to its normal condition in the Union at the time 
the offense is charged to hâve been committed; that a military gov- 
ernor had been appointed by the président of the United States, and 
the machinery of the state government was friendly to and acknowl- 
edged the fédéral government and constitution as paramount to its 
authority. The case of Coleman v. Tennessee décides this point also. 
The murder in Coleman' s Case was alleged to hâve been committed 
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Mareh 7, 1865. 97 U. S. 610. The murder with whieh the peti- 
tioner is charged, is alleged to hâve been committed on the twenty- 
second day of February, 1865. The suprême court of the United 
States say, in the Coleman Case: 

"The fact that when the offense was committed for which the défendant 
was indicted, the state of Tennessee was in the military occupation of the 
United States, with a military governor at its head appointed by the Président, 
cannot alter this conclusion. (That is that the state courts had no jurisdic- 
tion.) Tennessee was one of the insurgent states forming the organizatioa 
known as the confédérale states, against which the war was waged. Her ter- 
ritory was enemy's country, and its character in this respect was not changed 
until long afterwards." 

I think the Coleman Case is décisive of ail the points made in the 
one under considération, and hâve corne to the conclusion that the 
motion made on behalf of the state of Tennessee to quash or dismiss 
the writ of habeas corpus, because the facts stated in the pétition are 
not sufficient to authorize its issuance, must be overruled. 



N"OTE. — Upon the hearing of the pétition upon its merits, it appeared that 
the pétition er was a fédéral soldier at the date of the alleged murder. The 
judge thereupon ordered that he be released from his imprisonment, and the 
order was earried into exécution. 



WooNsocKET EuBBBR Co. V. Candee aud others. 

[Circuit Court, B. Conneetieut. May 19, 1885.) 

Patents for Inventions— Tap fob Kttbber Boots— Novelty. 

Patent No. 103,594, granted May 31, 1870, to Francis Flynn, for an improved 
tap for rubber boots, held void for want of patenlable novelty. 

In Equity. 

B. F. Thurston, Causten Browne, and Chas. E. Mitchell, for com- 
plainant. 

J. S. Beach and G. R. Ingersoll, for défendant. 

Wallace, J. The complainant's bill in this suit allèges înfringe- 
ment of the patent granted May 31, 1870, to Francis Flynn, assigner 
of complainant, for an improved tap for rubber boots. The answer 
sets up that the alleged invention was known to and used by others 
in this country prior to the invention of Flynn, and that there was 
no invention in the improvement in view of the prior state of the art. 

The patentée states in his spécification that the improvement "con- 
sists in the construction of the double sole or tap, " which on the rub- 
ber boots and shoes theretofore made "terminated abruptly where the 
ehank begins, which is objectionable, because in walking the greatest 
Btrain cornes directly across this point, so that after a few months' 
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wear thë tap becomes started from the sole, making the boot useless." 
He proceeds : 

"It is my object to remove this objectionable feature, which I, accomplish 
by extending the tap, B, under the shank of the boot, A, and instead of nar- 
rowing the tap abruptly at the points, 6, 6, rounding gradually, narrowing it 
down to the point, 6*, as clearly shown in figure 2 of the drawing. The 
tap and main sole of the boot and shoe are united while in a plastic state, and 
then vulcanized together. By constructing the tap in this manner the straiu 
brought upon it at the points, 6, will be partly taken up by the extension and 
relieved to such an extent that it will be impossible to start ofl the tap; be- 
sides, it will make the boot just as serviceable as one with an eatire double 
sole, though it can be made at less cost." 

The claim is : 

"A rubber tap sole forrubber boots, formed with a long and pointed shank, 
extending under the shank of the boot or shoe, said tap sole being fastened 
to the main sole by vulcanization, substantially as and for the purpose de- 
scribed." 

If the invention thus claimed is an extra rubber sole of the form 
and fastened to the main sole as deseribed, without regard to the 
thickness of the extra sole, want of novelty is established by the proofs. 
Soles of this form, and fastened to the main sole in the manner de- 
seribed in the spécification, were made by the Hayward Eubber Com- 
pany at Colchester, Connecticut, in 1865, and by the New Brunswick 
Eubber Company at New Brunswick, New Jersey, in 1866. 

The faet is not disputed that shoes like the Exhibit Hayward Ger- 
man Shoe were made by the Hayward Eubber Company, in 1865, and 
the proofs show satisfactorily that shoes like the exhibits "New Bruns- 
wick, 1866," and "New Brunswick, 1860 to 1870," were made by the 
New Brunswick Eubber Company in 1866 and subsequently. The 
extra sole on the shoes of the first two of thèse exhibits is of the spécifie 
form of the tap sole of the patent, and that in the shoes of the last ex- 
hibit, although round ed under the shank instead of being brought to a 
sharp point as in the patent, is sufficiently pointed to perform the.func- 
tions of the patented tap, and, for ail practical purposes, is of the re- 
quired form. The complainant insista, however, that thèse taps are 
not anticipations of the patented taps, becauae they are not of requisite 
thickness, and that nothing is a tap sole, within the meaning of the 
patent, which is not an extra sole having a definite degree of thick- 
ness, relatively, to the main sole. In the language of the complain- 
ant's counsel, "nothing is a tap sole, within the meaning of this pat- 
ent, except an extra sole, which is so heavy or stiff, relatively, to the 
weight or stiffness of the main sole, that, if it terminate abruptly at or 
about the place where the shank begins, the bending strain produced 
by walking will be localized there by reason of the diiïerence of pli- 
ability between the part coverëd by the extra sole and the shank of 
the boot or shoe." In the language of complainant's expert : " When- 
ever in a rubber boot a différence in the thickness of the sole is such 
as to tend to separate the tap or break the sole, then the extension of 
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the snperimposed thickness on the sole to a point of rest under the 
shankis the invention of Plynn and covered by his patent." 

There is nothing in the spécification which, in terma or by infer- 
ence, makes the thickness of the tap sole a constituent of the inven- 
tion. It is there suggested that a tap is started from the main sole 
by the strain in walking, which cornes aerosa the place where the 
main sole joins the shank, and that one of the advantages of the im- 
provement is that the tap will make the boot as serviceable as one 
■with an entire double sole. As the strain in walking may be affected 
by the thickness of the main sole, as well as by that of the tap sole, 
and as, in any event, the thickness of the tap will only effect a dif- 
férence in degree, the first of thèse suggestions throws no light upon 
the point. The other is equally indecisive, because a double sole is 
only an extra sole, and if it gives- additional wearing capacity to the 
boot, may be of any degree of thickness. 

The essence of the invention is in the form or shape of the tap 
sole, by which the objections to the old tap sole are obviated. When 
it is ascertained what is meant by a tap sole, as that term is ad- 
dressed to those skilled in the art to which the invention appertains, 
it only remains to consider whether, in other respects in form and 
mode of fastening, the anticipating article négatives the novelty of 
the invention. The expert for the complainant has given a satisfac- 
tory définition of the term "tap sole," and one which is supported by 
the testimony of other witnesses. He states, in substance, that while 
there are variations in thickness, absolutely or relatively to the main 
sole, the tap sole must always hâve "sufficient thickness to form a 
practieal additional thickness to the main sole, which will endure 
practical wear and service," and "add to the wearing capacity of the 
main sole." 

Applying this test to the exhibits introduced by the défendant, 
which hâve been referred to, they embody the tap sole of the patent. 
They are quite distinguishable from the "rough soles" cemented to 
the main sole, such as are shown by the exhibits known as "Carew's 
World's Fair." They are extra soles of sufficient thickness to im- 
part a very sensible degree of stability to the main sole and add to 
the wearing capacity of the shoe. While thèse soles were adapted 
only to prevent slipping, that circumstance is not material, except to 
Buggest a doser scrutiny of the articles in order to see if they really 
hâve features which were not designedly adopted. The exhibit "New 
Brunswick, 1860 to 1870," shows very clearly a practical extra sole of 
requisite thickness. The extra soles of the New Brunswick Eubber 
Company are as thick, absolutely and relatively to the main sole, as 
those shown in some of the boots of the complainant's manufacture, 
which are stamped by complainant as patented under the patent in 
suit. This circumstance is not controliing, but it is significant as 
tending to show the construction which the complainant, by its offi- 
cers, has sometimes placed upon its own patent, and that the thin- 
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ness of the extra sole bas not always been regarded by them as ma- 
terial. 

As bas been stated, there ia nothing in the spécification to indicate 
that the invention is for anything but a tap sole, without regard to 
thickness, absolutely or relatively, to the main sole. But the proofs 
show that the very thing the patentée designed to remedy — the tend- 
ency of the tap to start at the place where it joins the shank — was a 
defect in thin soles as well as in thick, and existed in the thin extra 
soles which were in use, before the date of Flynn's improvement. 
Thèse extra soles were no thicker than those of the "Hayward Ger- 
man Shoe" and the "New Brunswick, 1866," according to the testi- 
mony of complainant's witness Mr. Jaquith. Some were probably 
thinner. The invention was as applicable to those thin soles as to 
thick ones, though doubtless the defect to be remedied was more seri- 
0U8 when thick soles were used. 

Eeferring again to the statement of the complainant's expert that 
the invention is found "whenever the thickness of the sole is such as 
to tend to separate the tap or break the sole," (the form of the patent 
being adopted,) it follows that it is antieipated by the thin extra soles 
of the form and fastened to the main sole, as shown in the exhibits 
mentioned. 

Pinally, it may be said that, although Flynn's form is more advan- 
tageous when used in a thick extra sole than when it is used in a thin 
one, his improvement is one of degree only; and, in view of the faot 
that this form, as applied to thin extra soles, was old, the improve- 
ment is destitute of patentable novelty. 

A decree is ordered for the défendant. 



Lalanoe & Gbosjean Manuf'g Co. v. United States Stamping Co. 

(Circuit Court, D. Oonnectieut. May 19, 188ô.^ 

Patents for Invehtions — Noveitt — Biscuit-Pans. 

Patent No. 96,605, for "an iraproved mode of uniting small bîscuit-pans to- 
gether in cliisters, consisting in providing the panswitJi horizontal flauges and 
riveting thetn," held void for want of novelty. 

In Equity. 

Charles E. Mitchell, for complainant. 

Charles B. Ingersoll, for défendant. 

Wallace, J. The invention covered by the claim of the patent in 
suit as described in the spécification "relates to animproved mode of 
uniting small biscuit pans together in clusters, and consists in pro- 
viding the pans with horizontal flanges around the tops, and joining 
them together by lapping the flanges and riveting them." Biscuit 
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pans assembled and united in clusters were old when the patentée 
first made them. Several modes had been adopted for uniting them. 
One was by assembling the pans on a sheet of tin in the desired con- 
tiguity, each pan being riveted through the bottom to a sheet. An- 
other mode was byriveting the pano to a strip or bar of métal instead 
of a sheet, and uniting the several strips or bars. In other instances 
the sheet and bar were dispensed with, and the pans were united 
by rivets through their sides near the rim; and in others still, the 
edge of one pan was lapped and seamed over the edge of the adjacant 
pans. 

It is testified to, and seems probable, that single flat-flanged biscuit 
pans, made of tin, were old. The patent contemplâtes pans of sheet- 
metal. But if flanged pans were new when made of tin or sheet- 
metal they were old when made of cast-iron. As shown in the patent 
to Waterman, granted April 5, 1859, pans of cast-iron were united 
in clusters by a cast connection, which was substantially a flange 
around the rim of each pan, extending from the rim of each pan to 
the flange upon the rim of the adjacent pan. This being the prior 
state of the art, the défense of want of novelty is fatal to the patent. 
The ordinary skill and judgment of the mechanic, with the prior struct- 
ures before him, would suggest that such pans could be made with 
flanges and united by rivets through the flanges, if he desired to avoid 
inserting a rivet through the body of the pans. The Waterman struct- 
ure alone would suggest the mode of the patent. As the flanges of 
that structure were united in the process of casting and could not be 
so united when sheet-metal was to be used, the obvious way to unité 
them in sheet-metal would be by lapping and riveting or soldering 
the flanges. 

The bill is dismissed. 



Pattee Plow Co. V, KiNGMAN and others.* 

{Circuit Court, E. D. Missouri. March 3, 1885.) 

1. Patents— KovBLTY. 

Letters patent No. 187,899, issued to J. H. Pattee, Pebruary 27, 1877, for an 
improvement in cultivators' axles, are void for want of novelty. 

2. Same— Undue Expansion op Oiîiginal Claim. 

The second claim of J. H. Pattee's reisaued patent No. 6,080, for an improve- 
ment in cultivators, expands tlie original patent beyond légal limita, and ia 
void. 

3. Same— Infeingbmbnt. 

Letters patent No. 174,684, issued to T. W. Kendall, March 14, 1876, for a piv- 
oted runner attached to a cultivator, is not infringed by a jointed ninner wliich 
cannot be kept out of contact with the ground by the draught of the team. 

IReported by Benj. F. Hex, Esq., of the St. Louis bar. 

v.2SF,no.l5— 51 
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In Equity. 

This is a suit for the alleged înfringement of four patenta owned 
by the complainants, viz. : Letters patent No. 138,148, issued to J. 
H. Pattee, January 21, 1873 ; reissue No. 6,080, dated October 6, 1874, 
and being a reissue of original patent No. 124,218, issued to J. H. 
Pattee, Mareh 5, 1872; original patent No. 174,684, issued to T. W. 
Kendall, March 14, 1876 ; and original patent No. 187,899, issued to J, 
H. Pattee, February 27, 1877, — ail for improvements iu cultivators. 
Patent No. 135,148 was left out in making up the proofs, so that the 
case stood for hearing on the other three. 

Eeissue No. 6,080 is for an improvement in tongueless cultivators. 
The second claim, which is the only one hère in question, is as fol- 
lows : 

"The axle. A, hinged to the wheel spincUe or draught plate, B, B, so that the 
wheels are retained in the hne of progression by the draught of the animais, 
when one is in advance of the otlier, substantiahy as described, and for the 
purpose specifled." 

Complainant's counsel urged that this second claim is the same 
as the first claim of the original patent, which is as follows : 

"The axle. A, having plates, B, hinged to the wheel spindle plates, C, so 
that the wheels are retained in the Une of progression when one is in advance 
of the other, as set forth." 

On the part of the défense it was insisted that this second claim 
had been enlarged by the omission of the plates, B, so as to make 
the peculiar axle, any axle, and that the opération stated in the claim 
was changed, if not defeated, by the insertion in the reissue spécifi- 
cation of the words, "The draught animais may be attaehed direct or 
by any suitable device," the direct hitch leaving either or both wheels 
to get out of the Une of progression. In complainant's machine the 
beams are attaehed to the draught-plates, C, of the original patent, 
which became the draught-plates, B, of the reissue. The defendant's 
machine had the direct hitch, with the draught-plates at the extrême 
sides of the machine, and the plow-beams attaehed to the horizontal 
portions of the axle. The description in the reissue was more in ac- 
cordance with the construction of the machine shown in the 1873 
patent, which was dropped out, than it was in accordance with the 
original, so far as the devices of this claim are concerned, thus leav- 
ing, as was contended, the claim enlarged by omissions from the orig- 
inal claim, and by additions to the spécification. 

Infringement was also claimed as to the first and second claims of 
the Kendall patent, which were for runners pivoted to the wheel 
spindles or axle, so as to be held out of contact with the ground by 
the draught of the team when the machine was used for field opéra- 
tions, and to be held in contact with the ground when th« plows were 
suspended from the axle for transportation. The defendant's ma- 
chine was provided with hinged runners, which were folded up by 



THE PROFESSOE MORSE. 803 

hand for field opérations, and folded down and locked for transpor- 
tation. 

The Pattee patent, No. 187,899, is for a method of constructing 
the arch in parts, which construction was shown to be old in coup- 
ling-yokes for cultivator beams, in trusses, and various other devices. 

John R. Bennett and George Harding, for complainant. 

West é Bond, for défendants. 

Treat, J. Reissued patent 6,080 of 1874, second claim of wbich 
is under considération, bas, as to that claim, expanded the original 
beyond légal limits. Therefore said reissued patent is void to the 
extent elaimed, wherein the défendant is alleged to hâve infringed. 

2, As to Kendall patent No. 174,684 there is no infringement. 

3. As to Pattee patent of 1877, No. 187,899, said patent is void, 
there being no novelty of invention therein that is patentable. 

Bill dismissed, with costs. 



The Pbofessoe Morse, 
{District Govrt, D. New Jersey. May 8, 1885.) 

1. Admfealtt Jorisdiction— Localitï as Test. 

In ail cases of maritime torts the locality of tlie act is the test of admiralty 
cognizance; and whether the court has jurisdictipn in any case dépends upoa 
whether the wrong and injury complained of was committed on the hlgh seas, 
or navigable walers. 

2. Same — iNjauY TO Marinb Bail-wat — LiBKi, Dismissed. 

The marine railway elaimed to hâve beea in jurud in this case, as described in 
the libel, was not at the time of the injury a floating structure, and within the 
admiralty jurisdiction. The Plymouth, 3 Wall. 20, foUowed, and The Arkanaa», 
17 Fbd. Kep. 383, distinguished. 

In Admiralty, 

Bedle, Mairheid d McGee, for libelants. 

Goodrich, Deady é Platt, for respondents, 

Nixon, J. This is a proceeding in rem. The défendant steamer 
has been' libeled for an alleged maritime tort, to the damage of the 
libelants' marine railway. On the return of the monition the re- 
spondents appeared and took three exceptions to the libel filed in 
the case : (1) Beeause it did not state facts sufficient to eonstitute a 
maritime claim or lien against the vessel; (2) beeause the court has 
no jarisdiction to proceed against the vessel in the manner in which 
the same is sought to be proceeded against by libel; (3) beeause the 
alleged injury done to the marine railway and cradie, and the al- 
leged damages resulting to the libelants by reason thereof, were not 
done, caused, or suffered upon the water and within the ebb and flow 
of the tide, but were alleged to be done upoa the land; and that the 
court had no jarisdiction in the case. 
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The libel was filed by the owners of a marine railway at Clifton, 
Staten island, and state of New York, agaiust the steam-ship Professor 
Morse, to recover damages sustained in a collision; it being alleged 
that the railway was injured by reason of the vessel dragging an an- 
chor across the ground-ways thereof, to which anchor she had been 
fastened against the remonstrances of the libelants. The exceptions, 
reduced to their ultimate analysis, présent simply the question of 
jurisdiction. 

In ail cases of maritime torts, the locality of the act is the test of 
admiralty cognizanee, and whether the court has jurisdiction, in any 
case, dépends upon whether the wrong and injury complained of was 
committed upon the high seas, or navigable waters. It was held by 
the suprême court in The Plymouth, 3 Wall. 20, that in ascertaining 
whether a tort was maritime or not, it was of no importance that it 
was committed by a vessel; the locality, and not the character of the 
instrument which perpetrated the wrongful act, determined the ques- 
tion of admiralty cognizanee. Following this case, Judge Blatchfokd, 
in The Maud Webster, 8 Ben. 547, held that, in applyingthis criterion 
of jurisdiction, to-wit, the locality of the tort, we must ascertain the 
locality of the thing injured, and not of the agent by which the in- 
jury is done. 

The thing injured, in the présent case, was a marine railway. If 
the offense was committed and consummated on the water, a mari- 
time lien is held to exist, and can be enforced in the admiralty against 
the vessel; but if upon the land, the only remedy is a common-law 
action for the tort against the owners. The Neil Cochran, 1 Brown, 
Adm. 162; The Ottawa, Id. 356; The Rock Island Bridge Case, 6 
Wall. 213. 

It is therefore necessary to inquire whether the marîne railway 
(the property of the libelants) was, in fact or in law, at the time of 
the injury, a floating structure, or a part of the land. The libel al- 
lèges that it was a marine craft or vessel, and that it was altogether 
within and under the water of the bay of New York, and within the 
ebb and flow of the tide. Are there any other allégations which con- 
tradict this ? 

It is then stated that the railway consists of ground-ways laid on 
piles and loaded with ballasts, but not fastened by any f astening to the 
piles, and running from the engine-house of said marine railway down 
to and under the waters of the bay of New York, and out towards the 
channel of said bay and to the bottom thereof, to a distance of about 
700 feet; that said ground-ways are about 13 feet and 6 inches 
wide, — the flooring thereof resting on the piles and construoted of 
heavy oak plank ; that the track is made of Georgia pine, and runs the 
whole length of the ways, each track being about 14 inches wide and 
12 inches high from the floor; that there are two iron plates on the 
top of each track, running its whole length, five inches wide and three- 
quarters of an inch thick, and four inches apart, — making a groove 
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for the shoulder of each roUer to fit in ; that on thèse tracts are a 
séries of roUers set in a roller-box each one being 19 inches long, and 
so eut as to bave a journal 2 inches long at each end, which is set 
in holes in the roller-boxes; that on the roller-boxes rests a cradle, 
with heel-blocks and bilge-blocks, capable of removal and substitu- 
tion at pleasure, on which a ship can be conducted from the water 
to the shore; that a sheave is fastened to the flooring of the ground- 
ways under water near the lower end; that an iron cable is attached 
at pleasure to the in-shore end of the cradle and carried up to a puUey 
on the shore, and then passed back around the pulley, uhder the wa- 
ter, to the said sheave on thefloor of the groiind-ways; that said cra- 
dle sits Lipon the roUers by its own weight, and can be moved back and 
forth at the will of the engineer; that the roller-boxes with the rollera 
rest upon the ground-ways by their own weight, and move backwards 
and forwards with the cradle, but at a rate of only one-half as fast; 
that the ground-ways, with the exception of one end, are under tide- 
water, and the cradle, roller-boxes, and rollers traverse and move from 
the extrême lower end of the ground-ways up through the water until 
they reach- the shore, and that the whole railway is so arranged that 
the roller-boxes, with the rollers and cradle thereon, can be let down 
into and under the water in the bed of the bay, and while there a 
vessel can be floated on the cradle, and placed in position, by means 
of the keel and bilge-blocks, and pulled to the shore by the chain cable 
above referred to. 

After such description of the railway mechanism, the libel proceeds 
to state the tort for which the suit is brought, as follows : ïhat on the 
evening of July 22, 1884, the steam-ship Prof. Morse came to the dock 
of the libelants for the purpose of being hauled out on said railway 
to be repaired, and lay along-side of a pier on the north side of the 
ways, between the ways and the pier, and was made fast by Unes in 
the foUowing manner: one line from her bow to a pile; another line 
from the foremost chains to another pile, and a spring line from the 
after-part of the vessel to a pier. That in the water, at some dis- 
tance north of the steam-ship, was a buoy attached to an anehor, which 
was used bythe libelants to mark a distance from the location of the 
ways, and to this anehor she made fast another line from the aft- 
erpart of the vessel; that this was done between 6 and 7 o'clock 
in the evening, when the libel ant John J. Lawler and his brother 
James were there, who at once remonstrated with the captain against 
making fast to said buoy or anehor, and told him that the anehor 
was not put there for any such purpose, but merely for marking an 
adjusting point for a vessel on the ways, and that if any of his lines 
parted, the steamer would drift and drag said anehor attached to the 
buoy down to and under the ways, and destroy them. That notwith- 
standing this protestation the captain persisted in making fast to said 
buoy. That at half-past 11 o'clock the same night libelants again 
went to the steam-ship, and urged the master to remove the line from 
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the buoy, offered to furnish him with a hawser, and showed liim hovr 
he could fasten to the pier in such a waj as to be safe ; but the mas- 
ter declined to accept the hawser, and refused to remove the Une 
from the buoy, or to make fast in any other way. That libelants 
went there the next morning, and found that the vessei had drifted 
considerably to the south, and was lying in a quartering position, with 
hèr stern over the water, under which the ground-ways were located, 
and the buoy was on the south side of the vessei, over the ground- 
ways. That bef ore libelants undertook to haul out the steam-ship, they 
inquired of the master whether the anehor of the buoy had dragged 
to the ground-ways, and stated that if it had, it would be unsafe 
to haul out the vessei, as the ground-ways were probably injured by 
the dragging of the anehor, and that the captain assured the libelants 
that the anehor had not touched or injured the ground-ways. That 
thereupon the cradle and roUer-boxes were put in position under the 
vessei, which was floated upon them ; the keel-blocks and bilge-blocks 
arranged, the engine started, and the cradle and roUers, with the ves- 
sei thereon, began the journey towards the shore; that when her 
prow was six or seven feet out of the water, and the stem. was draw- 
ing about"three feet of water, the vessei suddenly keeled over at the 
prow towards the north, and carried away the roller-boxes, and the 
tracks of the ground-ways, and bent the same out of plumb, bo that it 
was impossible to move the rollers, cradle, or vessei either towards 
the shore or the water, and the whole usefulness of the machine was 
destroyed. That it required lp;rge expense, and 18 days of hard labor, 
to get the steam-ship off the railway. That the rail way was damaged 
to the amount of- $6,500; that the costs of removing the vessei ex- 
ceeded |2,000; that libelants should be paid demurrage at the rate 
of $30 a day for at least 120 days; and that ail of said damage was 
caused by the perverseness, négligence, and want of skill and good 
management of the captain and crew of the said steam-ship, and not 
from any want of care and diligence on the part of the libelants. 

From this description of the structure it can hardly be doubted 
that it was not, in any proper sensé, a craft or vessei intended to float 
on the water. The upper end was securely fastened to the land, — 
as much so as a wharf built out into the stream, — and its character 
is not changed because the ways ran down below the ebb and flow of 
the tide, to fâeilitate the transfer of vessels from the water to the 
shore. The Maud Webster, 8 Ben. 547, was a stronger case for the 
libelants; but in that case Judge Bla.tohfoed, after argument and 
reargument, dismissed the libel for the want of jurisdiction. The 
libel was there filed against a sehooner for injuries to a derrick and 
tackle which libelant had ereoted in Long Island sound, to be used 
in the construction of a pier for a government light-house. He had 
built a circle of rip-rap about 70 feet in diameter. The interior was 
open down through the water to the soil at the bottom of the sea, ex- 
cept where a ring of stone was built up to a Une above the surface of 
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the water. At low water men could stand on the bottom inside of 
the ring. A temporary derrick was erected, consisting of an upright, 
the lower extremity of which rested on the soil inside of the rip-rap, 
and the upright rose through the water and was steadied above by four 
wire guys, which were extended to a distance, and were anchored to 
the soil at the bottom of the water outside of the rip-rap. The injury 
was caused by the schooner striking one of thèse guys. It was urged 
that the place where the accident occurred was on the high seas, and 
not within the limits of any state, and was therefore not on the land; 
that as it occurred in the midst of the water, it should be considered 
as having happened upon the water; that the derrick was only there 
temporarily, and was resting on the bottom of the high seas ; ■ that 
such bottom was not land; and that the property injured should be 
regarded as personal property upon the water. Judge Blatchford, 
in bis second opinion, after the reargument, said, page 555 : 

"I cannot regard the injury to the libelant's property as having occurred 
on the water in the sensé of the décisions above cited, although, in one sensé, 
it occurred in the water, because it occurred at a place in the midst of or sur- 
rounded by the waters. The property was not in use for purposes of navi- 
gation, and was none of it afloat, and was ail of it supported by direct press- 
ure on the soil of the earth." 

The only case which seems to confliet with this viewis the able and 
discriminating opinion of Judge Love in The Arkansas, 17 Fbd. Eep. 
383. Although not necessaryfor the décision of the case before him, 
be distinctly bolds that where a structure, whether solid or iioating, 
is lawfuUy erected in the navigable bed of a river, and is injured by 
a collision caused by the négligent management of a vessel, the owner 
of such structure may proceed in an admiralty court by action in 
personam against the owner of the vessel, or in rem against the vessel 
itself. However much I might be inclined, if the question were an 
open one, to follow this obiter dictum of the learned judge, I am con- 
strained, by the authority of The Plymouth, 3 Wall. 20, to hold, in the 
présent case, that the libelants bave mistaken thoir court, and that 
the remedy for the injury complained of is to be found only in the 
courts of common law. The libel must be dismissed. 



The Albbeta. 

(Dislriet Court, E. D. MicMgan. February 23, 1885.) 

Collision — Neoltgbnob — Evidence. 

In attempting to gather the actual facta of a collision from tlie cor.tradictory 
testimony of witnesses, the following rulea of construction should 6e borne in 
mind: (1) The testimony of the orew of each vessel, with regard to her course, 
and the varions orders given to and executed by the wheelsman and éngineer, 
should be credlted in préférence to the testimony of an equal number of wit- 
nesses upon an other vessel relutingto lier movomentsas they appeared to tliem; 
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(2) the piobability that a vessel, bound from one headland to another, will take 
the usual and direct course between them is so stroag that a déviation from 
sucli course, wiihout adéquate cause, ouglit to be established by tlie clearest pré- 
pondérance ôf évidence. 

2. Samh— Steamers' Sigkals— Mutuai, Fault. 

Where two steamers were navigatingthemost frequented waters of Lake Su- 
penor by night and in a dense fog, — one runningat the rate of 10 miles, and the 
otberat tlierate of 6 miles, per hour, — and each heard several signais from the 
other, indicating that theywereapproaching eacliotherupon opposite orcross- 
ing courses, and a collision occurred between them, Jield, that both were in 
faull for excessive speod. 

3. Samb— DuTY TO Stop. 

Quœre, whetherit was not theduty of both steamers, under the oircnmstances, 
to stop their engines until their relative positions were clearly ascertained. If 
not bound to stop, it was at leaat incumbent upon them to proceed at the low- 
est rate of speed compatible with the maintenance of steerage-way. 

In Admiralty. 

On libel and cross-libel for a collision between the steam-barge John 
M. Osborn and the Canadian steam-ship Alberta, which occurred 
about half past 9 o'clock in the evening of July 27, 1884, from eight 
to ten miles to the northward of Whitefish Point light, in Lake Supe- 
rior. The Osborn was bound on à trip from Marquette, in the state 
of Michigan, to Ashtabula, in the state of Ohio, laden with a cargo of 
1,120 tons of iron ore, and had in tow, with the usual length of tow- 
line, the schooners Thomas Gawn and George W. Davis, in the order 
named, both laden with iron ore. 

The libel averred that about 9 o'clock in the evening, while a dense 
îog was prevailing, and the Osborn was proceeding at a low rate of 
épeed, blowing her steam-whistle, at intervais not exceeding one min- 
ute, and observing ail proper précautions, a fog-signal was heard from 
a steamer, which proved to be the Alberta, about two points ofE the Os- 
born's starboard bow; "that immediately the fog-signal was sounded 
by the Osborn, and she continued her course, repeating her fog-signal 
at proper intervais; that while thus proceeding, and several minutes 
after the first, the Osborn heard a second fog-signal from the Alberta, 
which seemed to corne from a point still broader off the starboard bow 
of the Osborn, whereupon the Osborn starboarded one point, and 
sounded a distinct signal of two blasts of her whistle to indicate her 
course to those in charge of the Alberta, and continued thereafter to 
repeat the fog-signal ; that no response was made by the Alberta to 
said signal of two blasts, nor did the Alberta sound her fog-signal ex- 
cept at long and unusual intervais ; that the Alberta's fog-signal was 
thereafter sounded, and seemed to corne from a point still more ofE 
the starboard side of the Osborn, and the latter gave a distinct signal 
of two blast of her whistle, and continued her fog-signals as before; 
that no response was made by the Alberta, but the Alberta, having 
proceeded to a point well off on the Osborn's starboard beam, gave 
an imperfect, mulHed sound of her whistle, and suddenly appeared 
through the fog close at hand ; that she was then rapidly swinging to 
starboard acrossthe course of the Osborn, coming ata very high rate 
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of speed; and, although the Osborn sounded again the signal of two 
blasts of her whistle, and ordered her wheel hard-a-starboard, to lessen, 
if possible, the efïects of the collision wbich was then inévitable," 
before she had commenced to swing, the Alberta struck her with great 
force on the starboard side, just abaft themizzen rigging, cuttinghalf 
way through her, so that, in conséquence of her injuries, the Osborn 
sank in about five minutes, with her cargo, and with threeof hercrew 
and a passenger of the Alberta, who was then on the Osborn, ail of 
whom lost their lives, 

ïhe Alberta was bound on a voyage from Owen sound, on Georgian 
bay, to Port Arthur, on the north shore of Lake Superior, laden with 
passengers and a cargo of gênerai merchandise. The case on her 
behalf, as set forth in the cross-libel, was that when some five or six 
miles to the northward and eastward of Whitefish point, and while 
she was proceeding slowly, and at about the hour of 10 : 15 p. m., there 
being a fog upon the water, and while she was sounding her proper 
fog-signals, the fog-whistle of another vessel was heard well ofî the 
port bow, and apparently at some distance; that in some four or five 
minutes afterwards the whistles were again heard, and also other 
whistles were heard apparently from another vessel. Both whistles 
were from vessels ahead, and apparently well oiï to port; that the 
Alberta was then, and for some time previously had been, running 
under a cbeck in conséquence of the fog', but on hearing the said 
whistles she immediately slowed down to not more than half speed, 
and was kept steadily and carefully on her course, her fog-signals 
continually sounding, and while she was so running the fog-signals 
were again heard, and broader off the port bow. Again, in three or 
four minutes, the whistles were heard, and almost instantly there- 
after the head-light and the starboard side-light of a vessel, which 
proved to bo the barge Osborn, were made near by, heading across 
the bows of the Alberta to starboard; that the engine of the Alberta 
was immediately reversed at full speed, but so short was the time and 
distance that the collision with the barge was then inévitable, and 
80on afterwards occurred, the Alberta striking the Osborn on her star- 
board side, well aft by the mizzen rigging, at something less than a 
right angle, etc. 

H. H. Swan and R. D. Goulder, for libelant. 

W. A. Moore and F. H. Ganfield â Cramer, for cross-libelant. 

Bbown, J. This collision was evidently caused by a misapprehen- 
sion upon the part of the ofiBcers of each vessel with regard to the 
course of the other. The ofîScers of the Osborn, as well as those of 
her schooners in tow, and the officers of the steam-barge Hecla, which 
was following behind her, heard, or thought they heard, the first whistle 
of the Alberta, from one to two points off their starboard bow, the 
second and third whistles still broader off, and the last one, an im- 
perfect, muffled sound, well upon the Osborn's starboard beam. Thèse 
signais indicated to them that the Alberta was on a substantially par- 
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allel and opposite course, and would pass safely up tlie lake on their 
starboard hand. This theory, however, cannot be true, unless we 
reject entirely the testimony of the ofïïoers and wheelsman of the Al- 
berta, and believe that she was at least three points off her proper 
course, and bound to some port on the south shore of the lake instead 
of to Port Arthur, upon the north shore. Upon the other hand, the 
oiScers of the Alberta heard the whistles of the Osborn apparently off 
their port bow, and were so fully satisfied that each successive whistle 
was broader off the port side, that, as Capt. Anderson expressed it, 
"he expected to hear the next whistle abaft bis beam." Yet the fact 
is not disputed that the Osborn was actually crossing his bow, but it 
was learned too late to avoid the disaster. Without expressing a de- 
cided opinion upon the trustworthiness of the expert testimony, whioh 
tended to show that a practiced ear can détermine within a point the 
bearing of a whistle in a fog, the facts of this case demonstrate that 
ihis is a very unoertain method of ascertaining the course of an ap- 
proaching vessel, when the hearer is himself upon another vessel mov- 
ing rapidly in a différent direction. 

In attempting to gather the actual. facts of a collision from the con- 
tradictory testimony of witnesses it should be borne in mind : (1) 
That the testimony of the crew of each vessel, with regard to her 
course and the varions orders given to and executed by the wheels- 
man and engineer, should be credited in préférence to the testimony 
of an equal number of witnesses upon another vessel relating to her 
movements, as they appeared to them. (2) That the probability that 
a vessel, bound from one headland to another, will take the usual and 
direct course between them is so strong that a déviation from siich a 
course, without adéquate cause, ought to be established by the clear- 
est prépondérance of testimony. Gauged by thèse rules, the angle 
at which thèse vessels approached each other is readily ascertained. 
The proper course from Marquette to Whitefish point is E. ^ N., but 
on account of the fog that evening, and to give the headland a wider 
berth, the Osborn deviated half a point to the northward, making her 
actual course, as sworn to by her of&cers and wheelsman, E. by N. 
Upon the other hand, the compass course from Whitefish point to 
Port Arthur is N. W. by W. ^ W., but to keep clear of vessels com- 
ing down the lake, Capt. Anderson ordered his wheelsman to pursue 
a course N. W. ^ W. for one hour after passing Whitefish Point light. 
I bave no doubt the collision occurred ator very near the intersection 
of thèse courses. As the two steamers were meeting at an angle of 
only four and a half points, and the Alberta struck the Osborn at an 
angle of one point greater or less than a right angle, (and whetber it 
was greater or less, the évidence is conflicting,) there is a différence 
of from three and a half to five and a half points to be aecounted for. 
That the Osborn starboarded one point just before the collision is 
averred in her libel, and proved by her testimony; and I hâve a strong 
impression that. the Alberta, at about the same time, ported her wheel 



THE ALBEKTA. 811 

two or three points to give the Osborn a wider berth. It is true, her 
officers made no mention of this, but it is indicated by the angle at 
which the vessels came in contact, and also by the testimony of the 
Osborn's crew that the Alberta seemed to be approaching them npon 
a swing to starboard. The testimony of the Osborn's crew, the shape 
of the eut, the appearance of the Alberta's bow as she lay in the dry- 
dock after the collision, and the fact that the Osborn's line was snapped 
by the collision, ail indicate that the blow was delivered from behind 
rather thau from forward, and such I am inclined to think was the 
fact, although there is considérable testimony to the contrary. 

If the Alberta did port in ignorance of the actual position and course 
of the Osborn, it was a fault for which she ought to be condemned. 
It is one of the elementary rules of navigation that a vessel ought 
never to alter her helm in ignorance of the position and course of an 
approaching vessel. It is true that by such change she may escape 
a collision, but the chances are equal that she will bring it about. 
Instead of experimenting, it is her duty to stop, and sometimes to re- 
verse'. The James Watt, 2 W. Eob. 270, 277; The Bougainville, L. 
R. 5 P. G. 316; The Franconia, é Ben. 181, 185; The Shakespeare, 
é Ben. 128; The Lorne, 2 Stuart, Vice Adm. 177; The Scotia, 5 
Blatchf. 227. I do not find it necessary, however, to express a de- 
cided opinion as to the guilt of the Alberta in this particular, since 
she was so clearly at fault for maintaining an excessive speed that 
her case is hardly susceptible of argument. She was navigating the 
most frequented waters of Lake Superior. Almost the entire com- 
merce of the lake takes its course to or from Wbitefish Point light. 
It was night, and there was a fog prevailing so dense that the head- 
light of a vessel could be but dimly seen at a distance of 600 feet. 
The fog-signals of at least two steamers were in plain hearing, and 
bearing somewhat ahead. Thèse signais indicated, in language well 
understood on the lake, that both steamers were incumbered by tows. 
AU her surroundings called for the utmost caution ; yet she was pro- 
ceeding at such a speed that the force of the collision drove her stem 
about half way through the Osborn, making a wedge-shaped hole 16 
feet in depth, by 12 feet in width. Under thèse circumstances it is 
useless to argue that the testimony of the master and engineerof the 
Alberta shows that she was proceeding under a slow check. The wound 
itself is the one fact which outweighs ail the other évidence. It can- 
not be argued or explained away. I am satisfied from the testimony 
of the experts as to the weight and momentum of the respective ves- 
sels that she must hâve been proceeding at a speed of at least 10 
miles an hour. It is hardly necessary to say that this is not the mod- 
erate rate of speed which the rule requires. 

There was an equal obligation on the part of the Osborn to maintain 
a moderate rate of speed. She was not only encompassed by similar 
périls, and warned by like signais of the approach of another steamer, 
but thèse signais indicated that the Alberta was upon her starboard 
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bow, and hence that if the two steamers should tnrn ont to he upon 
Crossing courses, it would be incumbent upon her, under the nine- 
teeth rule, to avoid tbe Alberta from the moment she became visible, 
except, perhaps, so far as this obligation might be modified by the 
fact that the Osborn had two vessels in tow. It is true that she as- 
sumed that the Alberta was upon a course substantially parallel to 
her own, but she had no right to act upon such an assumption in dis- 
regard of^. the settled rules of navigation, or to the extent she might 
bave done had the Alberta been visible and exhibiting her green light. 
Her running time from Marquette shows her gênerai speed that day 
to bave been about seven miles per hour. No order was given to run 
under a obeck when the fog arose or when the signais were first 
beard; and the only évidence that she was not proceeding at her 
usual rate is contained in the statements of the master and engineer, 
that the latter was instructed to let bis fires run down a little, as they 
would necessarily be delayed until dayiight in Waiska bay. This 
probably reduced her speed from one to two miles an hour, so that 
we are safe in assuming that she must bave been running at from five 
to six miles per hour. A like rate of speed was condemned in the case 
of The Colorado, 91 D. S. 692, in which the suprême court adopted 
tbe language used by the privy council in the case of The Batavier, 
.9 Moore, P. C. 286. Indeed, the law seems to be now well settled 
that that is only a moderate rate of speed which will enable a steamer 
to be kept under ready control, and to be stopped in time to prevent 
a collisiqn witli other vessels, provided such vessels themselves make 
use of proper signais to notify other vessels of their proximity. The 
Western Metropolis, 7 Blatchf. 214; The D.S. Gregory, 2 Ben. 166; 
The Limisiana, 2 Ben. 371 ; The Monticello, 1 Holmes, 7. At first 
blush, I had some doubt whether the fault of the Osborn in this par- 
ticular could be said to bave contributed to tbe collision. The pre- 
sumption is that it did. It is true that tbe blow was delivered by 
the Alberta, but this was a mère accident. If both were running at 
an excessive speed, the speed of both must hâve contributed to the 
jCoUision, since if eitber had been proceeding at a lower rate the col- 
lision in ail probability would not bave occurred. While I should be 
unwilling to say that rule 21 absolutely demands a modération of 
speed at ail times and under ail circumstances whenever a fog arises, 
the obligation unquestionably attaches whenever the signais of an ap- 
proaching vessel are heard from a point where, whatever the course 
of such vessel may be, there is any risk of collision. It is possible 
that the fact that the Osborn bad two vessels in tow might bave re- 
lieved her of tbe duty of giving way to the Alberta, but it certainly 
did not relieve her of the necessity of so moderating her speed as to 
,keep herself under complète control. I think she must be adjudged 
guilty of contributory négligence in this particular. 

Indeed, I am strongly inclined to think that both thèse vessels were 
in fault for not stopping altogetber and drifting until their respect- 



THE ALBEBTA. 813 

ive signais indicated clearly that they had passed each other. In 
the récent case of The John Mcintyre, 5 Asp. Mar. L. C. 278, it was 
held by the English court of appeal that where the officers of a steam- 
ship, in a dense fog, hear the whistles of another vessel more than 
once on either bow, and in the vicinity, from such a direction as to 
indicate that the other vessel is nearing them, it is their duty at once 
to stop and reverse her engines, so as tobring their vessel to a stand- 
still in the water. This was a collision between the steam-ships 
Monica and John Mcintyre, in the North sea. The Monica was con- 
ceded to hâve been in fault. It was alleged on behalf of the Mcintyre 
that the whistle of the Monica was heard about four points on the 
port bow, and then heard twice again, and thereupon the engines of 
the Mcintyre were reversed full speed astern. The court found that 
this was not done with sufficient promptness, and that, from the char- 
acter of the blow delivered by her, the Mcintyre must hâve been going 
at a considérable rate of speed at the moment of collision. The court 
held it to hâve been the duty of the Mcintyre, under the circum- 
stances, not merely to slacken her speed, but also to stop and reverse. 
In delivering the judgment of the court, the master of the roUs ob- 
served : 

"If a steamer in a thick fog — so tliick that she can hardly see before her — 
hears another vessel in her neighborhood on either bow, not being able tosee 
her, and she herself not going at her slowest pace, the question is whether, 
under those circumstances, the offlcer in charge of the steamer ought not to 
conclude that it is necessary, in order to avoid risk of collision, that he should 
stop and reverse? I do not hesitate to lay down the rule, not strictly as a 
matter of law, but as a mattér of conduct, that the moment such circum- 
stances as thèse happen, it is necessary, under the article, to stop and reverse. 
* * * However difflcult it may be for persons in command of steamers to 
do what the law directs, in my opinion, we must hold strictly that in a dense 
fog the moment another vessel is found on the bow, or in near vicinity on 
either bow, and she herself is going at any speed, it has then become neces- 
sary, under the eighteenth rule, not merely to slacken speed, but instantly to 
stop and reverse." 

In this case the court appears to hâve taken a decided step in ad- 
vance of prior décisions, and I am not prepared to say that the rule 
therein laid down, in so far as it demands not only a stoppage, but 
a reversai of the engines, should be rigidly applied to every case of 
steamers meeting under the circumstances stated. At the same time, 
it seems to me entirely proper and reasonable to hold that when 
steamers are approaching each other in a fog so dense that a vessel 
can be seen only a few hundred feet, there is a "risk of collision" 
which makes its obligatory upon both to stop their engines and drif t, 
until such risk is determined. 

The case of The Mcintyre differsfrom theone under considération, 
if at ail, only in the fact that the ofQcers of the Osborn thought, from 
the signais of the Alberta, that she was upon an opposite and paral- 
lel course and would pass in safety. This, however, was a mère con- 
jecture. The officers of each vessel must hâve known that the other 
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was upon an opposite or upon a crosaing course, and that there was 
risk of collision, until they were fally assured by the signais that 
each was astern of the other. So long as there was any doubt upon 
this subject ; so long as the whistles of the other continued to be heard 
forward of the beam, it was their duty to act upon the supposition 
that there was still risk of collision, under the twenty-first rule. The 
following comments of the court in the Mcintyre Case are pertinent 
in this' connection : 

"It was the whistle o£ the otlier vessel which told him, not exactly where 
she was, but about where she was, and thut she was in a position in which 
lie could npt consider her an absolutely safe vessel in regard to him; i. e., he 
could not consider that he had passed her or that she had passed him either 
ahead or astern. While he waa not at once bound the moment he heard the 
whistle, wherever it might be, to stop and reverse his engine; but having 
heard the flrst whistle, which was about four points on the port bow, he hears 
another and another whistle; and I cannot help thinking that the évidence 
shows that it was something like three or four whistles that he heard." 

Now, without expressing a decided opinion in this case, whether, 
under the circumstances, it was the duty of thèse vessels to stop and 
reverse, I am clearly of the opinion that it was incumbent upon them 
either to stop, or to proceed at the lowest rate of speed compatible 
with the maintenance of steerage-way. 

Neither of thèse steamers was provided with such a lookout as the 
exigencies of the case required. Both of them were under charge of 
the master and second mate, who stood together, on the bridge in the 
one case, and in front of the pilot-house in the other, Neither vessel 
had a lookout forward or aloft, or in other position where his oppor- 
tunities of observation were better than those of the oiEcer of the 
deck. It was held in the case of The Colorado, above cited, that 
steamers, while navigating in dense fogs, should carry at least two 
lookouts, and if there had been any évidence that a want of this pré- 
caution had contributed to this collision, I should hâve felt bound 
to condemn the steamers for this omission. But as each appears to 
hâve discovered the other as soon as it was possible to do so, I am not 
prepared to say that either should be condemned on that account. 

A decree will be entered adjudging both vessels in fault for excess- 
ive speed, dividing the damages, and referring the case to a commis- 
sioner to assess and report the same. 
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Thb Alpin. (Nine Cases,) 
[District Court, E. D. New York. December 30, 1884. ) 

1. StHANDINQ OF VESSBL— NON-PnOBOCTION OF WlTNESSES — Presumption. 

The steam-ship A,, while on a voyage from Inagua, Bahama islands, to New 
York, was stranded on the coast of Maryland. In actions brought on hei' bills of 
lading to i ecover for the loss and damage to cargo resulting, held, that the nou- 
production, without sufficient excuse, of any one of the numerous persons who 
were on board as crew and passengers at the time of the stranding, as witnesses, 
to explain the ciroumstances ot the stranding, except the chief engineer, who 
was below at the time, warrants a presumption that, if they had been pniduced, 
they would liave shown the stranding to hâve been the résuit of négligence in 
the navigation of the ship. 

2. Same — Nbgligbnt NAViGATrou — ^Patt.tjrb to Botjnd. 

That when it appeared that on January 19th the master supposed himself to 
be in latitude 36 dug. 40 min., longitude 74 deg. 10 min. , and the next day, at 
1:26 A. M., was on a bar four miles uorth of Green Run inlet, the weather be- 
ing thick, and no exphination was given of the vessel's course meantime, held, 
that if her course was directly hetween those two points, it was clearly négli- 
gence; and that if the master supposed himself on the 19th to be in that lati- 
tude and longitude, it was his duty to verify his supposition by sounding ; and 
that the f allure of the ship to deliver her cargo was caused by this négligence. 

3. Lbx Loci Contiîactus. 

Where tlie lex loci eontra,etua Is neither pleaded nor proven, it is presumed to 
be the same as the law of the United States. 

4. Atbrage Adjustmbnt — Arbitkation. 

The making of an average stateinent by average adjusters is not an award 
by arbitrators. 

In Admiralty. 

Scudder é Carter (Lewis Cass Ledyard) and Sidney Chuhh, for libel- 
ants. 

Wheeler dt Souther, (Everett P. Wheeler,) for claimants. 

Bbnediot, J. Thèse actions, tried together, are broLight upou bills 
of lading to recover damages for the faillira to deliver, in like good 
order, at the port of New York, cargo, in the bills of lading mentioned, 
shipped on board the steam-ship Alpin. On January 15, 1S83, the 
steamer above mentioned, bound for New York, left the port of Ina- 
gua, having on board a cargo of assorted merchandise, consisting in 
large part of eoffee and hides. On the morning of January 20, 1883, 
a few minutes after 1 o'clock, she stranded some four miles north of 
Green Eun inlet, on the coast of Maryland, upon a bar running along 
about 300 yards from the beaeh. As soon as the vessel struck, some 
cargo was thrown overboard, and an effort to work the vessel off the 
bar by running her enginesfuU speed astem having failed, ail on board 
left her and went on shore. The following night the steamer came 
in over the bar, and on Sunday morning was lying in an easy posi- 
tion, so high up on the beaeh that her officers walked to her, and her 
mails were landed from her into an ox-cart backed up to her side for 
that purpose. On Monday an agent of the owners arrived and took 

1 Reported by R. D. & Wyllys Benediot, Esqs., of the New York bar. 
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charge of tlie steamer and her cargo. The sea qontinuîng smooth, 
under his direction ail the cargo, except about 150 tons, was put over 
the side and carted up on the beach, and on the 2ë:th the steamer 
was hauled off the beach by tugs and proceeded to New York. The 
loss and damage to the cargo amounted to $82,000. The value of 
the steamer was $48,000. 

To recover for the loss and damage to the portion of the cargo owned 
by the above-named libelants thèse actions are brought upon their 
several bills of lading, similar in légal efïect. They claim to recover 
upon two grounds : F'irst, that the stranding of the steamer was caused 
by négligence on the part of those engaged in her navigation ; second, 
that after the stranding, unnecessary loss and damage to their mer- 
chandise was caused by the negleot and wrongful conduct of the agent 
of the owners, under whose directions the cargo was taken out of the 
vessel, after she had grounded on the beach. 

By far the greater part of the testimony is directed to the action of 
this agent in respect to the cargo, and this testimony certainly pré- 
sents some remarkable facts. But I find it unnecessary to consider 
that branch of the case to which the testimony referred to applies, 
for the reason that I am satisfied that it is my duty to hold the vessel 
liable for the loss and damage sustained by the cargo in question 
upon the ground that the stranding of the steamer was caused by the 
négligence of those at the time in control of her navigation. 

The condition of the testimony upon this branch of the case is ex- 
traordinary. On the voyage in question, and at the time of the strand- 
ing, there were on board the steamer, olficers and crew, 29 persons, 
besides two passengers. Of thèse, the chief engineer, who was below 
when the vessel stranded, isthe only witness called by the claimants; 
and this, notwithstanding it appears that the captain and the chief 
officer of the steamer hâve been in New York, and in communication 
with the owners since the commencement of thèse actions. The only 
excuse offered for this important omission to eall thèse officers to ex- 
plain their navigation of the steamer is that the libels do not charge 
that the stranding was caused by négligence, and the claimants were 
therefore justified in assuming that the circumstances attending the 
stranding would not be the subject of inquiry, and so allowed the mas- 
ter and crew to départ withoUt taking their testimony. But the claim- 
ants knew that the stranding of their vessel was to be their défense; 
and their course in relying for proof of the stranding upon the admis- 
sions in the libels and the testimony of witnesses who, while know- 
ing of the stranding, could not know how it was caused, when the 
testimony of those who would be the natural witnesses to prove such 
a défense was at command, indicates the existence of a reason other 
than that of surprise for the non-production of thèse witnesses, and 
warrants a presumption that if the ofScers of the steamer had been 
called, they would bave shown the stranding to hâve been the resuit 
of négligence in the navigation of the ship. 
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It is to be also noticed that some of the libels do not admit the 
stranding, and that the libels in which a stranding is admitted couple 
the admission with the statement that it arose "from causes to your 
libelant at présent unknown," while the answers deny négligence. 
Moreover, after the libelants' testimony showing négligence was put 
in, no application was ever made for time to procure the testimony 
of the officers of the steamer. Little room is therefore left to contend 
that the failure to produce any of the crew of the steamer is to be 
excused on the ground of surprise. 

The inquiry in regard to the cause of the stranding opens, there- 
fore, with the presumption that the testimony of the officers of the 
steamer would show that the stranding was caused by their négli- 
gence, in addition to which there are facts proved from which négli- 
gence must be inferred without the aid of this presumption. The 
captain's protest is put in évidence by tha libelants, and manifestly 
contains the entries in the steamer's log-book for several days prior 
and up to the stranding. The log-book itself, although ealled for by 
the libelants, is not produced, but it was conceded that the protest 
showed the entries in the log on the days mentioned. 

From this protest it appears that for several days prior to the 
stranding the vessel had been run by dead reckoning; that the weather 
had been thick, and, for some hours before the stranding, so thick that 
the engines were slowed and the whistles blown; and that at no time 
was the lead thrown. It is true, the protest does not say that the 
lead was not thrown, but it omits to state that it was thrown, and 
this omission, under the circumstances, compels the inference that 
it was not thrown; and this inference is confirmed by the fact that 
the chief engineer does not state that bis engino was stopped at any 
time until the stranding. 

The protest also shows that on the nineteenth of January the master 
supposed his position to be, latitude 36 deg. 40 min.; longitude 74 
deg. 10 min. It is also évident that some time before the stranding 
the vessel had passed out of the Gulf Stream. In regard to the course 
upon which the vessel was sailing when she stranded, or indeed at 
any other time, there is no testimony. No courses whatever are 
given by the protest, or stated by the chief engineer. According to 
the protest, however, on January 19th, the vessel was in latitude 36 
deg. 40 min., longitude 74 deg. 10 min,, and on thenext day at 1 : 25 
A. M. she was on a bar four miles north of Green Eun inlet. If a 
line between thèse two points shows the course of the steamer at the 
time she ran ashore, a clear case of négligence is made out; for such 
a course was directly on the land, and to hold such a course in thick 
weather, without sounding, until the vessel struck, would be gross 
négligence. 

If, then, the inquiry were rested at this point, I know not that the 
claimant would hâve cause to complain ; for, according to the protest, 
such was the vessel's course, and noofficer of the steamer is ealled to 
•v.23F,no.l5— 52 
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say that the steamer was upon a différent course, or that she -was 
Bupposed to be upon a différent course, or to say that the loca- 
tion of the vessel on January 19th, as given by the log, is an estimated 
position, arrived at by dead reckoning, and not the actual position of 
the vessel on that day. 

But, giving to the claimant the benefit of a presumption that the 
master would not knowingly put his vessel upon such a course, and 
considering the statements of the protest in regard to the weather, 
coupled with the évidence as to where the steamer actually struck the 
shore, to be sufBcient to warrant a conclusion that the vessel was sail- 
ing by dead reckoning, and that the location of the vessel on the 19th, 
as given by the log, represents no more than a mistaken conclusion 
of the master that such was his position, when, in fact, he was close 
in upon the coast; still it must be held that the cause of the strand- 
ing was the omission to throw the lead, and that such an omission, 
under the circumstances, was négligence. For if the master, on the 
19th, supposed himself to be in the locality stated in his protest, and 
knew, as he must be presumed to bave known, that he had already 
crossed the Gulf Stream, when on the afternoon of the 19th the weather 
grew so thick as to make it prudent to slow the engines and blow his 
whistle, it became the duty of the master to verify his supposition as 
to his location by sounding. He knew land was under his lee. He 
knew that the wind, as it was, would carry him towards the land. 
He also knew, or ought to hâve known, that he might be under the 
influence of a current running towards the land. Moreover, the 
weather was thiek, and he knew that he did not know his position, 
and that an approach to the land would be indicated by the sound- 
ings. Under such circumstances common prudence required him to 
Sound. Had he observed this common and, under the circumstances, 
necessary précaution, the lead would hâve informed him that he had 
been mistaken as to his position, and was sailing close to the lee 
si sre; and with this knowledge he could hâve prevented the accident 
that shortly ocoiirred. 

It is said that the master was not bound to sound because he had 
passed Hatteras 50 miles off, and on that course soundings would be 
useless. If it be conceded ihat the steamer in fact passed Hatteras 
.50 miles off, it is not seen how the vessel could hâve stranded where 
she did without a négligent change of course. But the truth is that the 
steamer did not pass Hatteras at a distance of 50 miles, and instead 
of being well off shore was sailing so close that the wind and sea ear- 
ried her sufîieietitly to leeward to bring her on the bar, the ques- 
tion, therefore, is not whether the master supposed, from his dead 
reckoning, that he was at a safe distance from the land, but whether 
he was justiiied in proceeding, in thick weather, upon that supposi- 
tion alone, with meansat hand to test the accuracy of his supposition. 
I think he was not justified, and was guilty of négligence in so doing. 

It is suggested that the master may hâve been misled in regard 
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to bis position by a déviation of his compass. There is proof that no 
ordinary déviation of the compass will account for the stranding, and 
there is no évidence of any déviation whatever. If there was a dévi- 
ation of the compass, it would hâve been easy to prove it; and if the 
master's reliance upon his compass was the cause of the stranding, 
that too might bave been easily proved. Surely such tbings cannot 
be presumed in the absence of the master's testimony. 

The conclusion I hâve now stated is supported by the opinion of 
several master marinera of large expérience on this coast, who concur 
in saying that it vras négligence in this master not to use his lead un- 
(ler the circumstances stated in his protest. My détermination upon 
this branch of the case, therefore, is that the failure of the claimants 
to deliver the libelants' gooda was caused by négligence on the part of 
those navigating the steamer. 

I pass now to consider the position taken by the claimants that the 
libelants cannot recover the damage resulting from this négligence, 
because liability arising from the négligence of the captain, or the 
agent of the owner, is excepted by the terms of the bill of lading, and 
that this exception is valid according to the law of the place where 
the contracts were made. The answer to this position, sufficient for 
this case, is that the lex loci contmctus is neither pleaded nor proven; 
and the presumption is that it is the same as the law of the United 
States, which is adverse to the validity of such an exception in bilis 
of lading. 

Lastly is to be notieed the contention of the claimants that the 
action of the average adjusters in makiug up an average statement, 
pursuant to average bonds esecuted by the libelants, was an award 
made upon a submission to arbitrators, and finally determined the 
présent controversy. This contention is based upon what appears 
to me to be a novel idea respeeting the eSect of an average bond. 
No case is cited where an average bond bas been treated as a sub- 
mission to arbitration, and the adjustment as the award of arbi- 
trators; noram I able to discover any reason for giving such an effect 
to thèse commercial acts. Average bonds and average adjustments 
are not new, and it is late now to discover that the adjustment by aver- 
age adjusters is an award by arbitrators pursuant to a submission 
to arbitrators, and conclusive as such ûpon ail who hâve signed the 
average bond. In my opinion, such a view of the transaction is 
wholly untenable. It would seem to be contrary to the décision of 
the suprême court in the case of The Niagara, 21 How. 9, in which 
the answer set up "an agreemeut not only to share the damage, but 
that the goods should be charged with, and pay their proportion of, 
a gênerai average of the losses thus occasioned." 

The views I bave already expressed render it unnecessary to con- 
sider the interesting question whether the method pursued in lighten- 
ing this vessel when on the beaoh, resulting, as it did, in a loss of 
cargo nearly double the total value of the vessel, was justified by the 
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surrounding cîrcumstances. Upon that question, therefore, I întimate 
no opinion, but rest my détermination upon the ground that the 
stranding of the vessel was caused by négligence on the part of those 
in charge of the vessel at the time. 

Let decrees be entered in favor of the various libelants, with an 
order of référence to ascertain the amount. 



The Persian Monaroh.* 

GOLDSMITH V. NORTH GbRMAN LlOTD, etO.* 

[District Gourt, E. B. New York. September 17, 1884.) 

Salvage— OwNER OF Cabgo ON Salving Vbsskl and Caee-Takers of Cargo 
NOT Entitlbd to Salvagb ob Damages— Public Pouct. 

The owner of cargo shipped on board a vessel which, by reason of rendering 
a salvage service to anotlier vessel on the voyage, is delayed, and whose cargo 
is thereby damaged and deteriorated, is not by that mère fact made entitled to 
a salvage rémunération from the vessel to which the service was rendered. 
Such an allowance would be against public policy. Nor is he entitled to re- 
cover damages from the salved vessel, either for a tort or for a breach of con- 
tract. Men employed by the shipper as care-takers of such cargo (which con- 
sisted in this case of live-stock) are not entitled to a salvage award, when they 
took no part in the actual salvage service, but merely were compelled to per- 
form the duties for which they had been hired during the time the voyage was 
delayed. 

In Admiralty. 

Butler, Stillman é Ilubbard, for libelants. 

Shipman, Barlow, La^ocque é Choate, for défendant. 

Benediot, J. This action is brought by Meyer Goldsmith, the 
owner, and Dan Kalahr, Eugène' Kalahr, and John H. Topham, the 
care-takers of certain cattle and sheep shipped by Goldsmith on board 
the steam-ship Persian Monaroh, to be transported therein from New 
York to London. The défendant is the owner of the steam-ship Han- 
nover, which vessel, when disabled at sea, was fallen in with by the 
Persian Monaroh during the voyage aforesaid, and by her towed into 
a port of safety. 

The libel sets forth the bill of lading under which the cattle and 
sheep were shipped, containing the foUowing clause : 

"The steamer has liberty to sail with or without pilots, to make déviation, 
to call at any port or ports for any purpose, and to tow and assist vessels in 
ail situations." 

It then describes the services rendered the Hannover, and avers that 
the rendition of those services necessarily put in péril the sheep and 
cattle shipped, and subjected their owner to expense in maintaining 

ï Reported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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them for a longer period than otherwise woiild hâve been required, 
and to loss by reason of the death of some, and the dépréciation in 
value of the remainder, owing partly to their being kept for so long a 
time in confined space, and partly to their being fed reduced rations, 
as well as to loss by reason of losing a market by the delay. 

The libel also avers that Dan Kalahr and Eugène Kalahr were em- 
ployed by Goldsmith to take care of the said sheep and cattle during 
the voyage, and by reason of the rendition of the salvage services 
aforesaid, they were compelled to give the cattle and sheep greater 
care and attention than otherwise would hâve been required of them. 
John H. Topham.sets forth the same by way of pétition to be made a 
co-libelant. The prayer of the libel is that the court would "decree to 
the libelant Meyer Goldsmith the sum of $15,000, or such other sum 
as this court deems proper and reasonable, and to the libelants Dan 
Kalahr and Eugène Kalahr such sum as is proper and reasonable in 
the promises," and for such other relief, etc. 

The view I take of the case renders it nnnecessary to say more in 
regard to the proofs offered in support of the libel than that they 
show that while performing the voyage in the libelants' bill of lad- 
ing described, the Persian Monarch fell in with the steam-ship Han- 
nover disabled at sea, and at her request took her in tow and brought 
her in safety to the port of Falmouth, whence the Persian Monarch 
proceeded to London, where she arrived some ûve days later than she 
would if the voyage had been performed in the ordinary time of a voy- 
age from New York to London. The length of the voyage caused a 
détérioration of the sheep and cattle, owing to a lack of full rations 
of food, and to a crowding of the cattle and sheep, rendered neces- 
sary in order to make room to attend to the cables by which the Han- 
nover was towed, and 15 of the sheep died. The libelants Dan Ka- 
lahr and Eugène Kalahr and the petitioner, John H. Topham, were 
3 of 15 men put on board the Persian Monarch by the shipper of the 
cattle and sheep to feed and care for them during the voyage. Thèse 
men were hired by the run, and the length of the voyage entailed 
upon them additional labor in caring for and feeding the cattle and 
sheep. The libelant Goldsmith was not on board the Persian Mon- 
arch, and had nothing personally to do with the towing of the Han- 
nover. His cattle and sheep in no way contributed to the suceessful 
performance of the services rendered the Hannover. On the contra ry, 
they were, if anything, a hindrance. 

Thèse facts show that beyond ail question a salvage service of im- 
portance was rendered by the Persian Monarch to ,the Hannover on the 
occasion referred to, and the first question to be considered is whether 
the shipper and owner of the cattle and sheep on board the Persian 
Monarch was one of the salvors on that occasion, and as such en- 
titled to recover of the owner of the Hannover a salvage reward. 

In behalf of the shipper, it bas not been contended that the bare 
fact of ownership on board a salving ship gives a right to share in 
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salvage when awarded, but it is contended tliat the owner of cargo 
on a salving ship, who consents to the rendition of the salvage service, 
is entitled to share in the salvage, when he, by consenting, assumes a 
risk which, in the absence of his consent, would be borne by the salv- 
ing ship; and, it is claimed in the libelant's behalf that the clause 
already quoted from the bill of lading given for the cattle and sheep 
was a consent by him that the Persian Monarch should tow the 
Hannover as she did, and that sueh consent put the sheep and cattle 
at the shipper's risk, and so entitlea the shipper to recover salvage. 
In support of this position two décisions are cited. They are the case 
of The Blaireau, 2 Cranch, 240, decided by the suprême court, and 
the case of The Colon and her Cargo, 10 Ben. 60, decided by the dis- 
trict court of the southern district of New York. Référence is also 
made to the case of The Nathaniel Hooper, 3 Sum. 542. 

The case of The Blaireau was a case where the owner of a cargo 
of sait on the salving vessel, the Firm, was allowed to share in the 
salvage awarded. This allowance Judge Peters {The Ship Cato, 1 
Pet. Adm. 67) speaks of as "a rémunération not common, if ever made 
before;" and whether the décision was "for gênerai direction or only 
as it respects that particular case," he considers open for détermina- 
tion. The case of The Blaireau had this peculiar feature that one 
of the owners of the cargo, whose acts were held to bind the other 
owner of the cargo, was on board the Firm at the time she savedthe 
Blaireau, and this owner not only took an active part in the labor 
attendant upon the service, but, as the opinion indicates, was called 
on to consider, and did consider, and assent to, the measures taken by 
the master of the Firm to effect the salvage. Moreover, I gather from 
the case that the salvage service would not bave been undertaken by 
the master of the Firm if the owner of the cargo on board had not 
approved the measures intended to be adopted to save the Blaireau. 
This act on the part of the owner of the cargo was something more 
than a mère waiver of any right of action against the Firm becaiise 
of a déviation. It was an express assent to measures intended to be 
taken to save the Blaireau, given under circumstances that reudered 
the assent an essential prerequisite to the service. Such I uuder- 
stand the case of The Blaireau to bave been, and so understood, it 
furnishes no authority for the décision of this case. Neither can 
authority for the décision in this case be found in the opinion deliv- 
ered by Judge Story in the case of The Nathaniel Hooper. In that 
case it was found that no consent was given by the owner of the cargo. 
The nature of a consent which would, in the opinion of that learned 
judge, afford ground for the owner of the cargo to share in salvage 
was not determined, except that the consent must be an express con- 
sent to the déviation made, and a conséquent release of the ship- 
owner from his responsibility therefor. 

If, in the case at bar, there had been an express consent by the 
shipper of the cattle and sheep thac the master of the Persian Mon- 
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arcb do what be did to gave the Hannover, the remarks of Judge Stoky 
in the case of The Nathaniel Hooper would hâve been more in point. 
The décision in the case of The Nathaniel Hooper does, however, point 
ont that the mère fact of owning property put at risk is not sufficient 
to confer the rigHt to sharo in salvage, and shows that the owner of 
the ship is allowed to share in the salvage upon grounds of public 
policy, as well as upon the ground that the cargo bas been put at 
his risk. Another ground is stated by Judge Betts, (The Waterloo, 
Blatchf. & H. 114,) namely, that the property of the ship-owner is the 
instrumentality by which the salvage is effected. None of thèse aux- 
iliary grounds for an award esist in the libelant's case. The libelant 
was not on board the Persian Monarch, kuew nothing of the Hanno- 
ver's application for assistance, and was not impelled by her distress 
to relinquish any right or to assume any additional risk. The form 
of his bill of lading is not shown to hâve been known by the master of 
the Persian Monarch, nor did it in any way conduce to his détermi- 
nation to assist the Hannover. The master, as it must be presumed, 
arrived at the détermination to assist the Hannover from a sensé of 
the duty owing by him to the distressed vessel, — a duty created by 
the circumstances, and which would hâve been the same if the libel- 
ant's bill of lading had contained an agreement on the part of the 
ship never to render assistance to a vessel in distress. 

The consent given in the case of The Blaireau, as well as the con- 
sent referred to in the case of The Nathaniel Hooper, is, in my opinion, 
to be considered as a consent given at the time of the rendition of the 
salvage service, and under circumstances showing that without such 
consent the salvage service would not hâve been undertaken. The 
case at bar diseloses no such consent. 

As to the other décision relied ou by the libelant, (the case of The 
Colon,) that is a décision directly adverse to the libelant's claim, con- 
sidered as a claim for salvage, for although there was in that case a 
bill of lading containing a clause similar to that in the libelant's bill 
of lading, the claim for salvage was rejected. In that case the clause 
in the bill of lading was held to bave no effect upon the shipper's 
right to salvage, because the bill ot lading was a contract between the 
shipper and his ship alone. To this extent 1 agrée with the décision 
in the case of The Colon. The libelant's bill of lading is, as I con- 
eeive, nothing more than his contract with the owner of the Persian 
Monarch. In it he gave to the Persian Monarch liberty to assist any 
vessel in distress, and for this waiver he reeeived a considération in 
the rate of freight paid by him. It is a mère waiver, and nothing 
more- 
If, then, the form of the libelant's contract with the Persian Mon- 
arch bas no effect upon the liability of the owner of the Hannover, the 
libelant's claim for salvage is left to rest upon the bare fact that the 
rendition of the salvage service to the Hannover increased the libel- 
ant's risk in the cattle and sheep on board the Persian Monarch. 
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Such a fact standing alone bas néver, bo far as I know, been held to 
be foundation for a claim for salvage, and, indeed, bas not been bere 
claimed to be sufEcient, 

A second ground upon which salvage bas been claimed in behalf of 
the libelant is the co-operation in the salvage service ôf the cattle-men 
employed by him to take care of tbe cattle and sheep during the voy- 
age. But the salvage service consisted in the towing of the steam- 
ship Hannover by the steam-ship Persian Monarch. The libel does 
not aver that tbe cattle-men took part in that service. Thèse men 
took care of tbe cattle and sheep as they had agreed witb the sbipper 
to do. The rendition of tbe salvage service by the Persian Monarch 
did not entitle them to demand extra wages of the libelant, and, so far 
as appears, they bave asked no extra compensation of him. In fact 
they are bere claiming on their own behalf as salvors compensation 
for their services in caring for the cattle and sheep. Their labors 
performed under sucb circumstances can hâve no effect upon bis right 
to claim salvage of tbe Hannover. 

In wbat bas been said the effort has been to show a distinction in 
principle between the shipper's consent, proved in the case of The 
Blaireau, and alluded to in the case of l'he Nathaniel Hooper, and 
the waiver embodied in the libelant's bill of lading. But if tbere is 
no distinction in principle between the case of The Blaireau and the 
case at bar, tben a distinction must be made upon tbe ground of 
public policy. Public policy, whicb is the sole and the good ground 
upon whicb salvage is awarded in any case, requires that salvage 
should not be awarded in a case like tbis, for tbe reason that to award 
it is to sow tbe seed of death to tbe law. It would open a door for 
every shipper of cargo, and every passenger as well, to claim a share 
in any salvage award that might be earned by their ship. If, in 
former times, when ships were suiall and cargoes of little value, it 
was possible to allow shippers of cargo to share in tbe division of 
salvage, such allowance is no longer possible. The vast steamers of 
the présent day carry cargoes valued by millions, and their passengers 
are numbered by thousands. If ail thèse are to share in the dis- 
tribution of salvage, the amount eoming to the master, jvbo alone dé- 
cides whether a salvage service is to be rendered, and to the mariners, 
whose Personal exertions are in gênerai necessary to success in any 
salvage adventure, will be so small as to furnish no inducement to 
undertake the service, and so the reason for awarding salvage will 
fail. The same considérations of public policy which impel to the 
allowance of salvage therefore require that in the distribution of sal- 
vage neither shippers of cargo, nor passengers on board the salving 
ship, can be allowéd to participate. 

Thus far this case bas been treated as a cause of salvage, civil and 
maritime. But the averments of tbe libel perhaps require that the 
cause be only considered as not one of salvage, but an action for dam- 
ages. The décision in tbe case of The Colon, already referred to, is in 
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favor of such an action, but I am by no means able to foUow tbat 
décision. If the shipper of thèse cattle and sheep bas a right of ac- 
tion against the owner of the Hannover to recover damages for the 
détention of his property, such right must arise eut of a tort or the 
violation of an agreement. Surely the owner of the disabled Han- 
nover committed no tort when he accepted the services of the Persian 
Monarch to bring him to a place of safety. And what contract did 
he make with the libelant when he accepted those services ? It is said 
that a contract between the libelant and défendant to pay the result- 
ing damages is to be implied from the détention of the libelant's cat- 
tle and sheep in their voyage. But the défendant knew nothing of 
the libelant, or that he had cattle and sheep on board the Persian 
Monarch. He knew the Persian Monarch earried cattle and sheep, 
but, for aught that he knew, they were the property of the master 
with whom he was dealing. It was the master of the Persian Mon- 
arch who detained the Persian Monarch and her cargo in the voyage, 
not an agent of the owner of the Hannover, nor yet the mère bailee of 
the libelant's property, but the master of the ship; "not an ordinary 
agent, but one oî a spécial kind — sui generis," {The Thetis, 22 Law 
T. Rep. 276;) "a known and publie officer," (2 Pet. Adm. appen- 
dix, 75,) charjed with important duties, not the least important of 
which are those attaching upon the meeting a vessel in distress at sea. 
He it was who delayed his ship in order to resoue the Hannover, and 
he must answer to the libelant if he invaded any right of the libelant 
by so doing. His answer bas been made easy by the form of the 
libelant's bill of lading, but it is not easier than the answer of the 
owner of the Hannover, who can truly say to the libelant : "I had no 
control over the Persian Monarch or her voyage. I never dealt with 
you nor with your property." 

The décision in the case of The Colon bas sometimes been treated 
as if in that case salvage had been awarded under the name of dam- 
ages. But the law is not evaded by a change in name, nor was there 
an attempt in the case of The Colon to évade it in that way. The 
décision was that salvage could not be recovered, but there could be 
a recovery of damages for the violation of an implied promise to pay 
the owner of the cargo of the sailing vessel the damages resulting from 
their détention. I am unable to agrée to such a conclusion. It 
seems to me that it is adding a new horror to shipwreck to hold that 
when the master of a vessel in distress accepts the services of another 
vessel for his rescue, be binds his owners to the ownera of the cargo 
of such other vessel, — and not only to the owners of the cargo, but to 
the passengers as well, — by a contract to pay them ail damages result- 
ing from the rendition of the salvage service. Such cannot be the 
law. 

I hâve now stated reasons which, to my mind, are sufBcient to com- 
pel a dismissal of the claim of the libelant Goldsmith, and it is there- 
fore unnecessary to consider the other and weighty matters sel ap in 
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défense. " What bas been said in regard to the claim of the owner of 
the sheep and cattie refers with equal force to the men employed by 
him to care for bis cattie during the voyage. Tbese men bired out to 
the shipper by the run, taking the risk of the master of the Persiau 
Monarch^s determining to run his vessel slow or fast during tbe voy- 
age. The fact that the Persian Monarch ran slow during part of the 
voyage, in order to assist the Hannover, gives to tbese men no right to 
claim of tbe owner of tbe Hannover compensation for a service in 
whicb they do not claim in tbeir libel to bave taken any part. 
The libel is dismissed, and with costs. 



The Gity of Alexandria.' 

{District Court, S. D. New York. Mardi 20, 1885.) 

Damage to Cabgo on Lioutkk— Nbghqbnce— Custom in Stowagb— Péril of 
THK Sea. 

A lighter was loaded at Havaua with baies of tobacco, to be taken to a 
steamer lying out in the harbor. The baies were pilcd Ihree higli above the 
gunwale, and were not secured in any manner. On the way a sudden gust of 
wind caused tlie lighter to cnreen, and some of the baies fell into the sea. 
Tbough damaged by water, thoj' were afterwards received on board the ship, 
and a clean hill of lading gi?en for them, reciling them to hâve been received 
in good order and condition, hoth parties having knowledge of the facta. On 
the arrivai of the ship in the port of New York, suit was brought against her 
for the damage to the baies, tldd, that assuming, but without deciding. that the 
goods taken by the lighter were in tlie possession of the ship, it was inourabent 
on tho libulants, under the exception of "périls of the sea " in the bill of lad- 
ing, to show négligence on the part of the lighter ; that tlie évidence sliowed 
that the cargo wasstowod in conforraity with tbe established usage of the port, 
and that the baies slid ofl' in conséquence of a sudden gust of wind, which was 
extremely rare; and that, therefore, the luss was by a péril of the sea, and no 
négligence upon the évidence could be imputed to the lighter, and conse- 
quently none to the steamer, eveu though the lighter were in the steamer's 
employ, and the loss must be set down to the exceptions in the bill of lading. 

In Admiralty. 

Butler, Stillman dcHuhhard and Stillman de Mynderse, for libelants. 

A. 0. Salter é R. D. Benedict, for claimants. 

JBfiowN, J. The libel, in tbis case, was filed to recover $5,120.47 
damages for the non-delivery in good order and condition of 399 baies 
of tobacco, brought from Havana to New York, by the steamer City of 
Alexandria, in March, 1883. Eighty-six of the baies were damaged 
by falling into tbe water, wbile in course of transportation on a lighter 
from tbe pier iii Havana to the steamer, about half a mile distant. 
The baies weighed about 100 pounds each, and were tbree feet square. 
Tbe lighter was without deck. There were tbree tiers piled below 
the gunwale, and tbree above. Wbile the lighter was crossing to the 

1 Reported by R. D. and Edward Benedict, Esqs., of the New York bar. 
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steamer, a strong gust of wind from the hills, aceording to the testi- 
mony, caused the lighter to careen, so that some of the upper baies, 
which were very dry and slippery and not seoured, slid off into the 
water. They were picked up and put on board the steamer the fol- 
lowing day, and a clean bill of lading given for thetn by the agents of 
the ship, reciting them to hâve been ail received on board ship in good 
order, both parties having knowledge of the facts. 

To entitle the libelants to recover, inasmuch as the damage to the 
tobacco was not done after it was received on the ship's deck, and as 
the bill of lading also excepta périls of the seas, it is incumbent on 
the libelants to show that the injury arose from négligence of the 
lighter, and also that the possession of the lighter was the construet- 
ive possession of the steamer; in other words, that the transporta- 
tion by the steamer in légal eiïect commenced at the wharf. 

In most of its features the case of Bulkley v. Naumkeag Steam Cot- 
ton Co. 24 How. 386, is very similar to the présent. There the vessel 
was held liable for injurj' to cotton while on board the lighter. In 
that case the lighter was unquestionably employed by the master of 
the ship, and at the ship's expense. The court say : 

"Botli parties understood that the cotton was to be delivered to the carrier 
for shipment at the wharf in Mobile, and to be transported tlience to the port 
of discharge. After the delivery and aceeptance at the place of shipment the 
shipper had no longer any control over the property, except as subject to the 
stipulated freight. " 

The court, accordingly, held "that the vessel was bound from the 
time of the delivery to the captain by the shipper at the city of Mo- 
bile and its aceeptance by the master; and that the delivery to the 
lighterman was a delivery to the master, and that the transportation 
by the lighter to the vessel was the commencement of the voyage, the 
same, in judgment of law, as if the hundred baies had been plâced 
on board of the vessel at the cityinstead of the lighter; and that the 
lighter was simply a substitute for the bark for this portion of the 
service." Page 391. 

In the présent case the questions chiefly litigated were, who em- 
ployed the lighter, and in whose légal possession was the tobacco when 
on board the lighter? On the part of the ship, it is contended that 
the lighter was not employed by the steamer, her master, or agents ; 
and that the tobacco was not in the possession or control of the ship, 
actual or constructive, until actually delivered on board by the lighter. 

There is no direct évidence as to what was the actual arrangement 
or understanding, between this steam-ship Une and the lighterers in 
Havana. The lighterage was a separate charge of six cents per baie, 
and entered in the margin of the bill of lading as a distinct charge, 
to be collected in addition to the freight eo nomine. But it is clear 
that there must hâve been some understanding, or arrangement, be- 
tween the owriers of the steam-ship line and the lighterers, from the 
fact, which olearly appeared in proof, that, by the well-estabUshed 
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usage and understanding at the pier, ail light cargo, such as this, des- 
tined for the line to which this steamer belonged, was to be lightered 
at certain established tariff rates by the lighters of Mendez & Co., to 
whom this lighter belonged, unless the shipper arrangea specially for 
lighterage in a différent manner; which, it is said, he had the option 
to do, although that option appears not to hâve been generally under- 
stood. 

The évidence taken at the trial is, in the main, circumstantial év- 
idence bearing upon the question whether the lighter was to be deemed 
employed by the ship, or by the shipper. I shall not pursue this part 
of the case further, because the other question of négligence on the 
part of the lighter lies at the threshold of the libelants' case ; and 
upon this question, as the évidence stands, I do not feel warranted in 
decreeing for the libelants. Prima facie it would seem to be négli- 
gence, and gross négligence, that baies, verydry and slippery, should 
be piled three tiers high above the gunwale, and hâve no protection 
by lashing, when they are liable to slide oiï into the water if the lighter 
is tipped a little by a gust of wind. But the testimony on the part 
of the lightermen is explicit that thèse goods were lightered in the 
usual way ; that the cargo was of the customary amount; that it is not 
usual in Havana to lash or secure the baies; that the baies were no 
more slippery than usual; and that such accidents were extremely 
rare, as he had only known three or four such in a long expérience. 

I confess, indeed, to rauch doubt of the entire accuracy of this tes- 
timony. A custom not to secure slippery baies piled above the gun- 
wale would seem to be merely customary négligence. But how can 
this court, at this distance, and without further proof of the circum- 
stances, and in the absence of any contradiction of the respondents' 
testimony, affirm that such an «stablished custom is ipso facto nég- 
ligence, and therefore void as a défense? The harbor, except in 
extremely rare instances, may be smooth and quiet ; the lighters may 
be built 80 stiff as to hâve very great stability in the water; and the 
amount of saii used may be so slight, as possibly to make reasonable 
and justifiable the alleged usage of dispensing with any lashing or 
fastening of baies piled a certain distance above the gunwale. The 
reasonable sufficiency of the alleged customary mode of loading must 
therefore dépend upon the circumstances of the port and the country, 
of which this court certainly has no judicial knowledge, and which 
the évidence does not disclose. If, as appears from the respondents' 
évidence, the lighter was in this case loaded in the usual manner, 
and none of the customary précautions were omitted on their part for 
the safe lightering of the tobacco, and the baies under such circum- 
stances slid off in conséquence of a sudden gust of wind, which was 
extremely rare, (see Wardsworth v. Pacific Ins. Co. 4 Wend. 33, 38,) 
then the loss was by a péril of the seas, and no négligence can be 
imputed to the lighter, and eonsequently none to the àteamer, even 
though the lighter were in the steamer's employ ; and the loss must 
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be set down to the exceptions in the bill of lading. It îs sufficient to 
jTebut the charge of négligence to show that the stowing was in con- 
formity with the established usage of the port. Shear. Neg. § 6; 
Baxter v. Leland, 1 Blatchf. 526 ; Lamb v. Parkman, 1 Spr. 343, 351 ; 
The Titania, 19 Fbd. Eep. 101, 107, 108; The Geo. Heaton, 20 Fed. 
Eep. 323; The Chasca, ante, 156. 

If I were to hold the steamer in this case, she ought to hâve a rem- 
edy over against the lighter in Havana. It would be unjust to charge 
the steamer upon évidence that would exempt the lighter in a suit 
there. Muoh as I may doubt the accuracy of the évidence given con- 
cerning the alleged custom of Havana, or, if some such custom ex- 
ista, whether thia lighter was loaded in conformity with it, I cannot 
feel warranted in disregarding the positive évidence given, in the ab- 
sence of ail other proof to the contrary. I am reluctantly constrained, 
therefore, to dismiss the libel, leaving the libelants to their remedy 
against the lightermen in Havana, or to such further proof as they 
may make upou appeal in the circuit. 



The Maey E. McKiiiLOP.* 
(Bistrîd Court, E. D. New York. October 3, 1884.) 

TowAGE — Négligence — Brbach of Coutract — Déviation. 

A caaal-boat sprang a leak while in tow of a tug, and thereafter sank. HdA 
that, although tlie leak was probably caused by the boat's coming into contact 
with a floating pièce of ioe, still, as tlie proofs did net sliow a failure on the part 
of the tug to use due care and skill, the tug could not be held hable for the 
boat's sinking. It was not a breach of the towing oontract for the tug to take 
another barge in tow, and land her at another place, during the same voyage, 
since it appeared from the circumstances that this was in accordance with the 
parties' understanding of the contract, and was, therefore, not a déviation. 
The libel against the tug for the sinking of the boat was therefore dismissed. 

In Admiralty. 

C arpenter & Mosher, for libelant. 

Hyland & Zabriskie, for claimant. 

Benbdict, J. The master of the canal-boat Eobert Henry agreed 
with the master of the tug Mary E. McKillop to be towed by the tug 
from Newtown creek to Hoboken. The towage was agreed to be 
seven dollars, because of ice in the rivers. The tug took the canal- 
boat along-side, and afterwards took a barge astern, to be landed at 
the Cunard wharf in the North river, and also a lighter to be landed 
in the North river. Âfter the lighter had been landed in the North 
river, and when proceeding in the East river, ice was met. The tug 
proceeded up in the clearest part of the river until she approached 

iReported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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the Cunard dock. Tlien she hauled in towards tlie New York piers, 
and on reaching the Cunard dock landed the barge. Thence she pro-; 
ceeded to Hoboken with the libelant's canal-boat. 

Before the landing of the barge at the Cunard dock the libelant's 
canal-boat sprang a leak, from what her master supposed, and no 
doubt correctly, to hâve been contact with a pièce of ice. The leak 
increased, and finally after the boat had been landed at Hoboken she 
sank. 

Assuming that the cause of the boat's sinking was eoming in con- 
tact with ice while the tug was hauling towards the New York docks 
in order to land the barge, it is still necessary, in order to charge the 
tug with the sinking of the boat, that it be proved that the canal- 
boat was brought in contact with the cake of ice by some négligence 
on the part of the tug. The proofs show no such négligence. There 
is no évidence of any failure on the part of the tug to exercise due 
care and skill throughout the voyage. If, then, any liability on the 
part of the tug exists, it must arise from a breach of the towing con- 
tract. The libelant contends that the towing contract was for a voy- 
age from Ne wtown creek to Hoboken direct ; that the tug de viated from 
this voyage to land the barge at the Cunard wharf; and that the sink- 
ing of the boat was owing to injuries received by her in the course of 
this déviation, for which the tug is consequently responsible. But I 
am unable to hold that to take the barge in tow and land her at the 
Cunard wharf was a breach of the towing contract made with the 
libelant. When the contract to tow the canal-boat to Hoboken was 
made, nothing was said about going direct, nor about taking other 
boats in tow at the same time, and although the barge, as well as a 
lighter, were taken on immediately after the canal-boat was along- 
side, no objection was made by the captain of the canal-boat to the 
taking of thèse boats. From thèse circumstances I infer that the 
taking of the barge in tow was in aceordance with the parties' under- 
standing of the contract made to tow the libelant's boat, and if so, 
it was not a déviation to land the barge at the Cunard dock. 

The libel must therefore be dismissed, and with costs. 
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The Wisconsin.* 

(District Oourt, S. D. New York. January 6, 1888.) 

Collision— Steasiee and Bark— Mibtakb as ïo Lights— Flabk-up— Blub Light 
— PiLOT Signal. 

Where a steamer was approaching a bark in the night, and the bark exhibited 
a flare-up light, wliicli was seen on tlie steamer, and those on the steamer sup- 
posée the otiier vessel to be a pilot-boat desiring to put a pilot on board, and 
the steamer showcd a blue light, to which the bark replied by a flare-up, and 
the steamer did not discover her mistake until too late to avoid a collision, 
held, that, hesides the fact that the green light of the bark was proved to be so 
dim as to render it invisible to the sleamer at a distance sufflcient to enable her 
to avoid the bark, whioh of itself was sufflcient to prevent a recovery by the 
bark, it was also a fault on the part of the bark to exhibit the flare-up after the 
steamer had burned the blue light ; and as there was no fault proved on the 
part of the steamer, the bark's libel against the steamer was dismissed. 

In Admiralty. 

Scudder é Carter and Oicen & Gray, for libelants. 

Beebe é Wilcox, for claimants. 

Bbnbdict, J. The cause of the collision which gave rise to thèse 
actions was the opinion formed by those in command of the steamer 
that the lights exhibited by the bark were the lights of a pilot-boat 
desiring to put a pilot on board the steamer, when in fact the lights 
were those of a bark holding her course. The night was dark, but 
good for seeing lights. The bark exhibited a flare-up light, which was 
seen by those in charge of the steamer in abundant time to avoid 
the bark, and from that time the lights of the bark were watehed with 
the aid of glasses as well as with the naked eye by several compétent 
persons on board the steamer, including the master, and ail supposed 
the light to be the flare-up of a pilot-boat until the bark was too near 
to enable the steamer to avoid the collision. 

The case is not one of an inattentive lookout on the steamer, but 
one where the lookout saw the light, and was misled by it; and the 
question of the case is whether the opinion that the approaching ves- 
sel was a pilot-boat, which was formed and acted upon by those in 
charge of the steam-ship, was justified by the circumstances. If so, 
the steam-ship cannot be held in fault. 

In addition to the flare-up light shown, the bark carried a green 
side light, This light was seen by those on board the steamer, but 
not until it was too late to correct their mistake in regard to the char- 
aoter of the approaching vessel, and when collision was inévitable. 
The testimony in regard to the green light of the bark, in connection 
with évidence of the lantern itself, warrants the conclusion that the 
light was so dim as to render it invisible to the steamer at a distance 
sufficient to enable the steamer to avoid the bark. This condition of 
the bark's green light is of itself sufficient to prevent a recovery by 
the bark. 

1 Beported by R. D. & Wyllys Benedict, Esqs. , of the New York bar. 
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But another fault on the part of the bark also appears. It is proved, 
and not disputed, that wlien the bark displayed her flare-up light to 
the steamer, the steamer burned a blue light. ïhis blue light was 
seen on board,the bark, and replied to by a flare-up. It was not a 
fault in the bark to display the flare-up that was displayed before the 
blue light was burned, but it was fault to display a flare-up after 
the blue light of the steamer was seen, for the blue light was notice 
to the bark that her flare-up had been taken by the steam-ship to be 
the flare-up of a pilot. It was also notice to the bark that she was 
seen by the steamer. There was no need, therefore, for the bark ex- 
hibiting the flare-up a second time, and the action of the bark in an- 
swering the steamer 's blue light with a flare-up was, under the cir- 
cumstances, équivalent to notice from the bark to the steam-ship that 
the approaching vessel was a pilot-boat, intending to put a pilot on 
board the steamer. In this way the mistaken opinion of those on 
board the steam-ship was confirmed by the bark, when, as I cannot 
doubt, the absence of a reply to the steamer's blue light would hâve 
correeted the mistake and prevented the collision. 

It is said that the steam-ship, even if she supposed the approaching 
vessel to be a pilot-boat, had no right to run her down; but, the steam- 
ship, led by the bark to believe that she was a pilot-boat desiring to 
put a pilot on board, had the right to corne close to the supposed pi- 
lot-boat, and to believe that the pilot-boat would also draw near to 
her, and to assume that any one of that active class of vessels would 
co-operate with her in the effort to bring the vessels close to each 
other in safety. When, therefore, the steam-ship burned a blue light 
and slowed down, and changed her course nearer to the supposed pi- 
lot-boat, and stopped her engines and baeked on discovering her mis- 
take, she did ail that it was possible for her to do under the circum- 
stances to avoid rûnning down the bark, and was guilty of no fault. 

My conclusion therefore is that the collision in question was caused 
by fault on the part of the bark, and not by fault on the part of the 
steamer. 

Let the libels be dismissed, and with costs. 
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FuLLER, Assignée, etc., v. Wright. 

{Circuit Court, W. D. Pennsylvanîa. May 20, 1885.) 
Removal op Cause — AssrGNMBNT for Benefit op Crkditors — Fbioned Isscte 

TO TrY VaLIDITT op JUDGMBNÏ— PkNNSYLVANIA STATUTB — ClTJZBNSHllr. 

A feigned issue granted at the instance of an assignée forthe benefit of cred- 
itors in Fennsylvania to try the validity of a judgment recovered by a créditer, 
which it is clairaed was fraudaient as to the other creditors, is removable into 
the circuit court when such judgment creditor is a citizen of auother state. 

On Motion to Eemand Cause to Common Pleas of McKean County. 

Before Beadley, Justice, and MoKennan, J. 

Bradley, Justice. This is a feigned issue, granted at the instance 
of an assignée for the benefit of creditors of J. W. Humphrey and J. 
W. Humphrey & Co., to try the validity of a judgment recovered by 
Wright, the défendant in the issue, against the assigner, J. W. 
Humphrey. We bave before us only the award of the feigned issue 
and the proceedings thereon and the docket entries relat'ng thereto. 
The record of the proceedings under the assignment by virtue of vehich 
FuUer, as assignée, acquired a status in the case, and his pétition for 
a feigned issue, hâve not been certified to this court. Without thèse 
proceedings we caiinot see his authority to represent the creditors, 
and to apply for the feigned issue. Sufficient appears, however, by 
implication in the record before us to show that such previous pro- 
ceedings were had; and if upon this hypothesis it appears that the 
défendant, Wright, would be entitled to remove the cause arising on 
the feigned issue, we should not be disposed to turn him out of 
court for a defective record, but would allow him to supply the defect 
by a supplemental return. 

Looking at the case, then, as we suppose it to be, the question 
presented to us is whether it is one which, in its nature, is remova- 
ble into the United States court. This is the only question before us 
at présent. The objection as to the time of the application has been 
waived, inasmuch as the ground assigned for removal was local préj- 
udice, on which a removal may be applied for at any time before 
the trial or final hearing of the suit. It is objected, however, that a 
feigned issue, in such a case as this, is not a distinct controversy of 
such a character as to be removable from the state to the fédéral 
court ; but that it is a proceeding merely incidental to the principal 
proceeding under the assignment in the state court, instituted to in- 
form the conscience of the court, and to enable it to administer the 
property of the insolvent assignera. But we are of opinion that this 
objection cannot be sustained. Creditors whose rights are infringed 
by a fraudulent judgment against their debtor hâve always had re- 
lief in the courts of Fennsylvania. Troub. & H. Pr. §§ 803-805. It 
is obtained in one of two ways : they may move to open the judgment 
and may be let in to make défense by showing the fact that it was 
T.2SF,no.l6— 53 
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collusively obtained, or entered with intent to defraud them ; or tliey 
may apply for a feigned issue for the purpose of determining the 
question of fraud or collusion. The latter prcceeding is the more 
usual one, and is équivalent to a bill in equity to set aside a frauda- 
ient judgment and to restrain its exécution. It is, in effect, a regular 
suit in equity, involving a distinct controversy, whichmay well be re- 
moved to the United States court if a good ground f or removal exists. 
The décision of the jury is binding and final, unless the verdict be 
set aside for irregularity, or reversed on writ of error. It is not like 
an issue framed by a court of equity for the purpose of informing 
the conscience of the court, which may be disregarded; but is more 
like the suit in equity itself, in which the décision bas the force and 
effect of a judgment or decree as between the parties. The issue 
referred to in Wible v.Wihle, 1 Grant, 406, was of the former kind, 
like an issue framed by a court of chancery, to inform the conscience 
of the court. There an issue had been framed by the orphans' court 
of Westmoreland county, in a case of partition, to détermine whether 
the entire land had been given to one of the parties. This was held 
to be an issue to inform the conscience of the court, and the verdict 
was held to be not binding. The reason is not given, but isobvious. 
Partition could not be made unless the land was held in common, or 
jointly; and whether it was so or not was one of the questions to 
be determined by the orphans' court. If the court wished to hâve 
the advice of a jury on tbat point, it might frame an issue, and in 
such case the verdict would be, as the suprême court said, merely for 
the purpose of informing the conscience of the court, and would not 
be conclusive. But when ereditors apply for and obtain an issue to 
détermine whether a judgment against their debtors is or is not 
fraudaient as against them, it is a new and original proceeding in- 
stituted as of right, and the décision of the issue is binding upon the 
court; and the party in whose favor it is made bas a vested interest 
in it, the same as in a judgment or decree. 

Thèse views are décisive of this case. Hère the assignée, Fuller, 
the plaintiff in the feigned issue, represents ereditors of Humphrey, 
the judgment debtor, who complain that the judgment recovered by 
Wright, the défendant in the feigned issue, was fraudulent as against 
them, or that it was part and parcel of the assignment for benefit of 
ereditors, operating as a préférence, and therefore void by the laws of 
Pennsylvania. The case, therefore, is precisely one of the kind re- 
ferred to, in which ereditors seek, by means of a feigned issue, to set 
aside a judgment fraudulent as against them. 

The motion to remand the case is denied, and the défendant in the 
feigned issue is allowed to supply the defect in the record by filing an 
exemplification of the proceedings under the assignment, ineluiding the 
pétition upon which the feigned issue was granted. No costs are al- 
lowed against the assignée on this motion. 
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Hartog V. Memory, 

(Gireuit Court, N. D. Illinois. May 11, 1885.) 

Circuit Cooet — Jukisdiction— Act of Mabch 3, 1875, Ch. 137, } 5— Dismissa^l 
OF Suit. 

When, during the trial of a case in the circuit court, it appears from the tes- 
timony that the controversy in tlic suit is not one betweea a citizen of a state 
of the United States and a citizen of a foreign state, as alleged in the déclara- 
tion, but one ))etween two aliens, and no question arising under the constitu- 
tion or laws of the United States is involved, a motion, afier verdict, to dismiss 
for want of jurisdiction wiU be granted. 

Motion to.Dismias. 

Rosenthal é Pence, for plaintiff. 

Austin Bierbower and W. P. Black, for défendant. 

BuNN, J. This action was brought by the plaintiff, a citizen of 
Eotterdam, Holland, against the défendant, upon a contract for the 
delivery of pork, made at Eotterdam, In the déclaration it is alleged 
that the défendant is a citizen of the state of Illinois, The défend- 
ant pleaded the gênerai issue, and the case was tried, and a verdict 
rendered for the plaintiff for $2,497, Upon the trial, the défendant, 
at the close of his testimony, testified that he had, for eight or teu 
yeara, resided, and been doing business, at Chicago; but was not a 
citizen of the United States, but was a citizen of Great Britain; from 
which testimony it appeared, for the first time to the court, near the 
close of the trial, that the controversy in the suit was not one between 
a citizen of a state of the United States and a citizen of a foreign 
state, but was one between two aliens, of which this court bas no 
jurisdiction, under the laws and constitution of the United States. 
After verdict, the défendant moved to dismisB the suit for want of 
jurisdiction, 

It seems clearto me, under the act of Marcb 3, 1875, that the mo- 
tion must prevail. Under the practice as it stood before the passage 
of that act, if the défendant did not plead specially to the want of 
jurisdiction, and there were proper allégations in the déclaration show- 
ing the jurisdiction, or it otherwise appeared of record in the case, the 
défendant could not take advantage of any defect in the jurisdiction, 
appearing upon the trial or during the progress of the cause. The mat- 
ter of jurisdiction, to a certain extent, was made a question of pleading. 
If the requisite diverse citizenship appeared of record, the défendant, 
if he wished to dispute it, must do so by spécial plea in abatement, 
the purpose of which rule was to keep the issue upon jurisdiction 
and the issue upon the merits separate and distinct. And the order 
of pleading was that pleas to the jurisdiction should be put in and 
tried first. And if there was a pleà to the merits, the right to plead 
to the jurisdiction was waived, although the court might allow the de- 
fendant to withdraw his plea to the merits for the purpose of plead- 
ing to the jurisdiction. This was the natural and proper order of 
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pleading. But the reault was that the court frequently found itself 
engaged in the hearing of controversies which it was never intended 
should be litigated in the fédéral courts, and over which it had in fact 
no jurisdiction under the constitution. 

AU that was necessary to bring about this state of things was to 
hâve a collusive understanding between the parties, whereby the ques- 
tion of diverse citizenship should net be raised. In that way, by put- 
ting the proper allégations into the record, which it was not necessary 
should be sworn to, and the défendant failing to plead to the jurisdic- 
tion, any controversy between two aliens, or between two citizens of 
the same state, might be litigated in the fédéral courts. The court, 
by its own rules and décisions, was powerless to remedy the evil, and 
it was not remedied until by the act of March 3, 1875. Section 5 of 
that act provides — 

"ïhafc if, in any suit commenced in a circuit court, or removed from a state 
court to a circuit court of the United States, it shall appear to the satisfaction 
of said circuit court, at any time after such suit has been brought or removed 
thereto, that such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said circuit court, or that the 
parties to said suit hâve been improperly or collusively made or joined, either 
as plaintiffs or défendants, for the purpose 6î creating a case cognizable or 
removable under this act, the said circuit court shall proceed no f urther therein, 
but shall disraiss the suit, or remand it to the court from which it was re- 
moved, as justice may require. * * *" 

This provision wholly changes the rule that, in order to take ad- 
vantage of the want of jurisdiction, the matter must be specially 
pleaded. It makes it the duty of the court at any stage of the pro- 
ceedings to dismiss the case when this want appears. And this isas 
it should be. The court ought not to hâve its hands tied, and be re- 
quired to hear and détermine controversies over which the constitu- 
tion gives it no jurisdiction, simply because one party has made false 
allégations of citizenship, and the other bas failed purposely or other- 
wise to plead the facts within its own knowledge to show the want of 
jurisdiction. 

But it is contended by plaintiff's counsel that the above provision 
applies only to two classes of cases, namely : First, where jurisdiction 
is sought to be maintained on account of the controversy being one 
arising under the constitution and laws of the United States; and, 
second, where the parties hâve been collusively made or joined for the 
purpose of creating a case cognizable under the act; and that it has 
no application to a case where the want of jurisdiction comes from 
the lack of the proper diverse citizenship of the parties, when that 
fact is relied upon ; and that in this last case the old rule still holds 
that such want of citizenship must be pleaded specially, or the court 
cannot take notice of it. But such an interprétation seems too nar- 
row, and I think is not warranted either from a considération of the 
language employed or the mischief intended to be remedied. A very 
large majority of the cases, perhaps more thanfour-fifthsof the cases 



HABTOQ V. MBMOBT. 837 

brought in the circuit courts of the United States, are cases at com- 
mon law or in equity between citizens of différent states or citizena 
of a state and aliens, and where the sole ground of jurisdiction is such 
diverse citizenship of the parties. 

It would hâve been hardly expected that congress should hâve un- 
dertaken to provide for the small number of cases where jurisdiction 
cornes from the fact that there is a controversy arising under the 
laws or constitution of the United States, and leave unprovided for 
that much larger class where jurisdiction cornes from citizenship. 
Besides, there was no need to provide for the former class as it was 
always the rule in a suit between citizens of the same state claiming 
under grants from différent states, or where the controversy was al- 
leged to be one arising under the laws of the United States, that if it 
appeared upon the trial or hearing that the court had not jurisdiction 
of the subject-matter of the controversy, it should dismiss the cause. 

In my judgment the first clause of section 5, "that such suit does 
not really and substantially involve a dispute or controversy properly 
within the jurisdiction of said circuit court," covers ail classes of 
cases, whatever the claimed source, or ground of jurisdiction may be. 
It is said that this clause is only intended to apply to cases where the 
court gets jurisdiction by virtue of the subject-matter, and that thèse 
are only cases arising under the constitution or laws of the United 
States. But ail questions of jurisdiction, as a ground of jurisdiction 
in the fédéral courts, are questions of jurisdiction of the subject-mat- 
ter. The circuit court bas not jurisdiction of the subject-matter of 
controversies at common law or in equity, unless the proper diverse 
citizenship exists. If it were merely a question of jurisdiction of the 
person, as in case of defective service, a gênerai appearance would 
waive it. But it is well settled that neither a gênerai appearance nor 
express consent can confer jurisdiction upon the circuit court of an 
ordinary controversy at common law or in equity between citizens of 
the same state. The parties must be citizens of différent states, to 
give the court jurisdiction of the dispute or controversy. If, in the 
course of the proceedings, it shall appear that the case is one of 
which the court bas not jurisdiction, as that it involves a dispute or 
controversy at common law between citizens of the same state, or be- 
tween aliens, it becomes the duty of the court to dismiss the case. 
The cases of Williams v. Nottawa, 104 U. S. 209, and Fannington v. 
Pillsbury, 114 U. S. 138, S. C. 6 Sup. Ct. Eep. 807, arising under 
this section, were both cases where parties had been collusively made 
or joined ; but the language and décisions of the court cover every 
case where it appears to the satisfaction of the court that it is one 
where it bas no jurisdiction, and, in my judgment, should rule the 
case at bar. In the latter case, on page 144, the court, speaking by 
Chief Justice Waitb, say : 

"The old rulo, established by the décisions which required ail objections to 
the citizenship of the parties, unless shown on the face of the record, to be 
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take» by plea in abatement, before pleadîng to the merits, was changed, and 
thé courts were given full authority to protect themselves against the false 
pretenses Of apparent parties. This is a statutory provision which ought not 
to be negleeted. It was intended to promote the ends of justice, and is équiv- 
alent to an express enactinent by congress tbat the circuit court shall not 
hâve jurisdiction of suits which do not reallyand substantially involve a dis- 
pute or controversy of which they hâve cognizance, nor of suits in which par- 
ties hâve been improperly or collusively made or joined for the purpose of 
creating a case cognizable under the act. " 

8ee, also, Rae v. Grand Trunk Ry. Go, 14 Fed. Rep. éOl, which waa 
a case, like this, between two aliéna, and Ryan v. Young, 9 Biss. 63, 
by Mr. Justice Hablas. Both thèse cases, I think, are authority foi 
thfl ruling hère. 

The case wili be dismissed for waut of jurisdiction. 



Boston Eleotrio Co. v. Eleoteio Gas Lightinô Co. 
Samb v. New England Electbio Manuf'g Co. 

(Circuit Court, D. Massachusetts. May 20, 1885.) 

Jurisdiction of Citîcuit Cooet — Foubion Corpokations — Attachmknt — Pub. 
8t, Mass. Ch. 105, ^ 28. 

Défendant corporations, organized under the laws of Maine, but having theii 
principal place of business in Massachusetts, where a majority of their ofiioers 
and directors resided, were sued in the circuit court for the district of Massa- 
chusetts ; the wrils being served by attachment of corporate property witbin 
the latter state, and by service on the corporate offlcers. UM, on pleas to Ha» 
Jurisdiction, that the court had no jurisdictiun. 

Plea to Jurisdiction. 

J. E. Abbott, for plaintiffs. 

E. P. Paysan and A. Eastman, for défendants. 

CoLT, J. The défendants' pleas, in both thèse cases, raîse a ques- 
tion of jurisdiction. The défendant corporations, organized under 
. the laws of Maine, bave been sued in the circuit court for the district 
of Massachusetts. The writs were served by attachmenta of cor- 
porate property witbin this state, and by service upon the proper of- 
àcers hère, if such service could be legally made. It is agreed that 
the défendant corporations hâve a usual and principal place of busi- 
ness in Boston; that the président, treasurer, and a majority of the 
directors of each corporation réside in the state; and that the in- 
fringements for which thèse actions are brought were committed hère. 

The act of 1875, (18 St. 470,) following the eleventh section of the 
judiciary act of 1789, provides that no civil suit shall be brought 
against any person in any other district than that whereof he is an 
inhabitant, or shall be found at the time of serving the writ. Courts 
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of the United States cannot acquire jurisdiction by an attachmeat of 
property merely, but there must be a personal service of the writ or 
prooess upon the défendant, or a voluntary appearance. Pennoyer v. 
Neff, 95 U. S. 714; Ex parte Bailway Co. 103 D. S. 794; Nazro v. 
Cragin, 3 Dill. 474; Parsons v. Howard, 2 Woods, 1; Ânderson v. 
Shaffer, 10 Fed. Eep. 2G6 ; Mohr é Mohr Distilling Co. v. Insurance 
Co. 12 Fed. Eep. 474 ; Saddler v. Hudson, 2 Curt. 7. It is évident, 
therefore, that the court could not acquire juriadiction simply by the 
attachment of the property of the défendant corporations under the 
provisions of the Massachusetts statute. Pub. St. c. 105, § 28. 

ïhe gênerai rule is that a corporation cannot migrate beyond the 
state by whoae laws it is created. Day v. India Rubber Co. 1 Blatchf. 
628. But this rule bas been modified, and it is now held that a cor- 
poration may hefound in a foreign state, within the meaning of tho 
fédéral law, when it exercises its powers by express consent of the 
législature of such state, {Hailroad Co. v. Harris, 12 Wall. 65;) or 
when it is required by a gênerai law of the state to appoint an agent 
for the service of process, as a condition to the transaction of busi- 
ness within the state, {Lafayette Ins. Co. v. French, 18 How. 404; 
Ex parte Sckollenberger, 96 U. S. 369;) or when, under a gênerai law 
of the state, foreign corporations are made liable to suit without the 
appointment of an agent for that particular purpose. Williams v. 
Empire Transp. Co. 14 0. G. 523; Wihon Packing Co. v, Hunter, 7 
Reporter, 455; St. Clair v. Cox, 106 U. S- 350; S. G. 1 Sup. Ct. 
Eep. 354. 

A corporation of one state cannot do business in another state 
without the latter's consent, express or implied; and that consent 
may be accompanied with such conditions as it may think proper to 
impose. St. Clair v. Cox, svpra. When the state, by local law, pro- 
vides that foreign corporations doing business in the state shall be 
amenable to suit, such foreign corporations thereafter carrying ou 
business in the state are liable to suit. But clearly, by the great 
weight of authority, this rule bas not been extended so as to permit a 
corporation to be sued in a foreign state because it carries on busi- 
ness there, in the absence of a state law authorizing such suit. The 
suprême court say, in Lafayette Ins. Co. v. French: 

" We lirait our décision to the case of a corporation acting in a state foreign 
to its existence under a law of tluit state, which recognized its existence for 
the piirposes of making contracts, and being^ued on them through notice to 
its coiitracting agents." 

In Railroad Co. v. Harris, the court said : 

"It [tlie corporation] cannot migrate, but may exercise its authority in a 
foreign territory upon such conditions as may be prescribed by the law of the 
place. One of thèse conditions may be that it shall consent to be sued there. 
If it do business there, it will be presumed to hâve assented." 

Chief Justice Waite thus deûnes the rule in Railroad Co. v. Koonte, 
104U. S. 5: 
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"It is well settled that a corporation of one state doingbiisineasin another 
is suable wLere its business is done, if the laws make provision to that efEect. " 

Perhaps the latest expression of the suprême court on this subject 
is in New England Mut. L. Ins. Oo. v. Woodworth, 111 U. S. 138, S. 
C. 4 Sup. et. Eep. 364, wliere Mr. Justice Blatchfoed says: 

"In the courts of the United States, it is held that a corporation of one state, 
doing business in another, is suable in the courts of the United States estab- 
lislied in tlie latter state, if the laws of that state so provide, and in the man- 
ner provided by thoae laws. " 

See, also, Eaton v. St. Louis Shakspear Min. é S. Co, 7 Fed. Eep. 
139 ; West v. Home Ins. Co. 18 Fed. Eep. 622. At the time thèse suits 
were brought, Massachusetts had no local law making foreign corpo- 
rations doing business in the state amenable to suits, 'except foreign 
insurance companies, and except the provisions in relation to attach- 
ment, •which, under a well-settled rule, could not give this court juris- 
diction. Eecently, however, feeling the neoessity for such a law, a 
statute bas been passed requiring ail foreign corporations doing busi- 
ness in the state to appoint an agent, upon whom service can be 
made. Acts 1884, c. 330. 

The plaintiffs rely upon the case of Hayden v. Androscoggin Mills, 
1 Fed. Eep. 93. A similar question of jurisdiction there arose on a 
motion to dismiss, and the décision was based primarily on the im- 
propriety of the motion. Judge Lowell, however, goes on to discuss 
the merits of the question, and while he intimâtes, at the close, that 
if the question was brought up in some new form, his décision might 
be différent, yet he gives it as his opinion that a foreign trading cor- 
poration doing business in the state of Massachusetts may be sued in 
the circuit court, by summons duly served upon an officer of the Com- 
pany, the fact of attachment being immaterial. We cannot adopt 
this view in the light of what we believe to be the great weight of 
authority on this question. Tho pleas to the jurisdiction of the court 
are sustaiued. 



NoETON, Chief Supervisor, v. Brewster, State Superviser of Begîs- 

tration.* 

[Circuit Court, E. D, Louiùana. November 1, 1884.) 

1. Fbdbtial Elections— Jubisdiction. 

The jurisdiction of the United States courts must appear of record, and be 
derived from congressional enactments. 
i Bame— Rev. St. Tit. 26. 

Under title 26 of the Revised Statutes of the United States the circuit court 
U given jurisdiction at certain élections to appoint supervisors to scrutinize 
the élection, and under title 70, Crimes, to try crimiual violations of the lawa 

lR«ported bf Joseph P. Horuor, £sq., of the New Orléans bar. 
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of the United States relatiiig to the élections of members of conïroi;?!, but it 
- nowhere apijears that congress has adopted the eiectiou and registration laws 
of any state. 

On twenty-seventh October, 1884, the plaintiffs presented to the 
court a pétition, in which they represent themselves to be the chief su- 
pervisor of élections for this district, appointed by this court under title 
26 of the Eevised Statutes of the United States; several of the ward 
supervisors of élection in the city of New Orléans, appointed at the re- 
quest of the Démocratie party; and a number of canvassers appointed 
by the Démocratie party, — for that part of the parish of Orléans within 
the First congressional district of the state of Louisiana. They allège 
that a gênerai élection is pending, and to take place on fourth îs^'ovem- 
ber, 1884, for the offices of président and vice-président of the United 
States, and for members of congress, underthe laws of the United States 
and of the state of Louisiana ; that part of the city of New Orléans is in 
said First congressional district by the laws of Louisiana ; that the féd- 
éral government, through its proper officers, has ail of the right of con- 
trol, inspection, and direction'set forth in title 26 of the Eevised Statutes 
of the United States; that under said statutes thelaw relating to the 
registration of the voters of Louisiana became and is a part of the law of 
the United States relating to the registration of voters for said élection ; 
that the act No. 123 of the législature of Louisiana, of 1880, is the said 
registration law, which provides for the appointment of a superviser of 
élection for the parish of Orléans, (the parish of Orléans and city of 
New Orléans bave the same geographical boundaries,) and defines his 
duties, among which he is required to register such persons as are enti- 
tled to vote, and to expunge from the list of registered voters ail persons 
who bave been committed to prisons as convicts, who bave died subsé- 
quent to registration, who bave departed the state or district, or who 
bave become insane ; that he is also required, upon the affidavit of any 
two honafide citizens who bave been appointed by any political party 
and hâve been duly sworn to perform their duty as canvassers, and who 
présent to him an affidavit that certain names are fraudulently and 
illegally registered and should be erased, to investigate the same, and 
after due proceedings, cause said names to be erased from^the registra- 
tion ; that said act further pro vides that, in case of the failure of the su- 
per visor to so investigate and erase, an appeal may be made to any 
court of compétent jurisdiction, to be tried in the most summary way, 
etc. ; that the circuit court of the United States for the Eastern district 
of Louisiana, now sitting in spécial session, is the only court of compé- 
tent jurisdiction in session within said First congressional district ; 
that Eobert Brewster is now the supervisor under the said act, and that 
the plaintiffs' bave, under oath, as such officers and canvassers as 
aforesaid, caused to be made an exact canvass of ail that part of the 
city of New Orléans within the First congressional district, and ail the 
inhabitants thereof, and bave ascertained that ail of the persons 
named in the lists herewith presented and filed are contained and exist 
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«pon the books of registration in said parish of Orléans wrongfuily 
and fraudulently, and that said persons Imve no right to vote; and that 
thèse plaintiffs hâve caused the said lists of names, with the requisite 
affidavits concerning each name made and sworn to by two olficers, 
and hâve in ail things done every act and given every notice and proof 
required bylawto eompel said Brewster to strike said names from the 
books and lists of registration, but said Brewster refuses to take any 
steps or proceedings to erase said na.mes, and will, in no manner, in- 
vestigate the truth of the matter so presented to him; wherefore plain- 
tiffs pray that said Brewster be ordered to show cause why he should 
not erase the said names from the books of registration. 

The court granted a motion on the same day ordering Eobert Brew- 
ster to show cause, on thirty-first October, 1884, why the relief prayed 
for should not be granted. On the thirty-first October, 1884, the cause 
was heard, défendant having filed an exception, on the grounds (1) 
that the court had no jurisdiction in the premises, as there is no délé- 
gation of authority by congressional enactment ; (2) that the court had 
no jurisdiction to proceed by rule, or in a summary rnanner ; (3) that 
the proceeding discloses no cause of action. 

James R. Beckwith, for plaintiffs. 

M. J. Cunningham, Atty. Gen., James B. Eustis and L. O'Don- 
nell, for défendants. 

Pardee, J. The jurisdiction of this court must appear of record, 
and be derived from congressional enactraents. There is no statute 
conferring jurisdiction in a matter or controversy of the kind now be- 
fore me. Under title 26, Eev. St., relating to the élective franchise, 
the circuit court is given jurisdiction in certain élections to appoint 
supervisors to scrutinize the élection, Under the title of "Crimes" the 
circuit court is given jurisdiction to try criminal violations of the laws 
of the United States relating to the élections of members of congress. 
Further than as given by thèse two titles, the circuit court has no 
jurisdiction in the matter of élections. 

A plausible argument in favor of the jurisdiction might perhaps be 
made if congress had adopted the state statutes in relation to élec- 
tions, and then a controversy involving over $500 as to private rights 
appeared, arising undeir the state law, and inferentially under the 
laws of the United States. In such a case the act of March 3, 1875, 
giving original jurisdiction to the circuit courts of the United States 
of ail suits of a civil nature at common law or in equity where the 
matter in dispute exceeds the sum or value of |500, and arising under 
the constitution or laws of the United States, etc., might, perhaps, be 
suecessI'uUJ invoked. But we hâve no such case hère ; for it nowhere 
appears that congress has adopted the élection and registration laws 
of any state, and in the présent case no sum or value is suggested. 

It is clear that the court is without jurisdiction, and the pétition 
for Telief is therefore refused and dismissed. 
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The Liberty Bell.* 
Bayle and others v. City of New Orléans.* 

{Circuit Court, E. D. Louisiana. June 4, 1S85.) 

1. Municipal Law — Misappiîopriatioîi op Fonds. 

An ordinance œaking an appropriation of the funds of a city, derived from 
taxation, for puiposea wholly beyond the purview of municipal governraent, is 
a wrongf ul appropriation of the funds held in trust for the tax-payers and peu- 
ple to pay the alimony and legilimate expenses of the city, and is, in slîort, 
ultra vires, illégal, nuU, and void. 

2. JnBISDICTION — Injunction. 

Résident tax-payers hâve the right to invoke the interposition of a court of 
equity to prevent an illégal disposition of the moneys of a municipal corpora- 
tion or the illégal création of a debt which they, in common with other prop- 
erty holders, raay otheiwise be compelled to pay. Grampton v. Zabriahie, 101 U. 
S. 609. 

In Chancery. Eule for an injunction. 

Edgar H. Farrar, E. B. Kouttschnitt, Charles B. Singleton, Rich- 
ard H.Browne, Benj. F. Choate, Edward D. White, Eugène D. Saun- 
ders, John H. Kennard, W. W. Howe, S. S. Preniiss, and Charles E. 
Schmidt, for complainants. 

Walter H. Rogers, City Atty., for défendants. 

Pardee, J. An injunction, peiidente lite, ia asked on the following 
biU : 

"Joseph Bayle, a résident of the city of New Orléans and state of Louis- 
iana, and a citizen of the French Republic, brings this bill of complaint against 
the city of New Orléans, a municipal corporation organized under the laws 
of the state of Louisiana, and as such a résident of said state, and against 
Isaac W. Patton, treasurer, and John N. Hardy, comptroUer, of the city of 
New Orléans, both citizens of the state of Louisiana, and residing in this 
district. 

"And thereupon your orator complains and says: ïhat your orator is a 
résident tax-payer of the city of New Orléans, who pays annually into the 
city treasury municipal taxes exceeding S500 in amouni; that some time in 
theyear 1884, the city of Philadelphia was applied to by the World's Indus- 
trial and Cotton Centennial Exposition to allow a certain bell, well known 
as the ' Liberty Bell,' to be sent to New Orléans and put upon exhibition on 
the grounds of the said exposition company; that the said bell was transmit- 
ted to New Orléans by the city of Philadelphia, and placed upon exhibition 
in the exposition grounds, with some agreement or understanding that the 
said bell should be considered as in the custody of the corporation of the city 
of New Orléans, and that it should be returned to the city of Philadelphia at 
the close of the exposition, on or about the thirty-flrst of May, 1885; and that 
said bell was, as your orator is informed and believes, and so charges, brought 
to the city of New Orléans by rail, and without charge, and that the com- 
mittee or persons in charge of said bell were also brought to the city of New 
Orléans free of transportation expenses. 

"Your orator is informed and believes, and so charges, that any of the rail- 

1 Keported by Joseph P. Hornor, Esq;, of the New Orléans bar. 
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ronds l' r.ding ont of the city of ITew Orléans are now willing and anxious to 
haul the said bell back to Philadelphia free of charge, and also to transport 
ro and from Philadelphia such reasonable committee of persons as may be ap- 
pointed to take charge o£ it; that the council of the city of New Orléans 
hâve organized a junketing expédition to go to Philadelphia, ostensibly in 
charge of the said bell, and did, on tlie twenty-soventh day of April, 1885, by 
ordinance No. 1,214, council séries, iiiake an appropriation of $5,000 out of the 
public treasury of the city of New Orléans, stating that the sanie was for the 
inirpose of detraying ail expenses which might accrue by the return of the 
liberty bell from the exposition grounds to the city of Philadelphia at the close 
of the exposition, and directing by the said ordinance that the comptroller 
should warrant upon the treasurer whenever there were funds in the treasury 
to pay this appropriation. 

"Now, your orator avers that thjs appropriation under ordinance 1,214 ia 
absolutelynuU, void, and of no'effect orvalidity; that theremoval of thesaid 
liberty bell, and the contract, agreements, and understandings with référence 
thereto are beyond the corporate authority of the city of New Orléans, and 
that the city council bas no power to expend auy money for any of tho in,v 
poses mentioned in said ordinance No. 1,214. 

"Purther complaining, your orator avers that he is informed and believes 
and so charges, that the said city of New Orléans, through some of its oflj- 
cials, havij agreed with the Northeastern Eaiiroad Company to take tlie said 
bell back to Philadelphia free of cost of transportation, and that the said 
Northeastern Railroad Gorapany lias agreed to give free passes to a suflicient 
îiumber of persons as a committee in charge of said bell; thesame not being, 
from any point of view, îegitimate municipal expenditnres within the power 
of the city of New Orléans; that your orator, in couipany with ail other tax- 
payers of the city of New Orléans, will reçoive irréparable injuryand damage 
from this unlawful appropriation of public money, and that tliey are entitled 
to the protection of a court of equity to enjoin and restrain this void act, as 
tliey and your orator are entirely withoiit remedy in a court of lavv." 

The allégations of fact in the bill are substantially shown by afli- 
davit and are not denied. The counter-affidavits show that the board 
of two policemen of Philadelphia, in charge of the liberty bell, has 
been paid for the last two months by the city, and that the city has 
paicî for the symbolical décoration of said bell, which expenses are 
expected to be met by the appropriation under the said ordinance. 
There is no doubt that the said ordinance makes an appropriation 
of the funds of the city of New Orléans derived from taxation for 
purposes wholly beyond the purview of municipal government ; is a 
wrongful appropriation of the funds held in trust for the tax-payers 
and people of New Orléans to pay the alimony and Iegitimate ex- 
penses of the city; and is, in short, ultra vires, illégal, null, and void. 
3ee acts La. 1882, No. 20, pp. 20, 21, §§ 7, 8; 1 Dill. Corp. § 52 et seq.; 
Hood V. Lynn,-1 Allen, 103; Tash v.Adams, 10 Cush. 252; Claflin v. 
Hopkinton,A. Gray, 502; Murphy v. Jacksonville, 18 Fia. 318; Grant 
CoJ V. Bradford, 72 Ind. 455; Henderson v. Covington, 14 Bush, 312; 
Cornell v. Guilford, 1 Denio, 510; Hodges v. Buffalo, 2 Denio, 110; 
Ilalstead v. Mayor, etc., of New York, 3 N. Y, 433; Neio London v. 
Brainard, 22 Conn. 552. 

The prineiple that a municipal corporation can hâve no other power 
than those derived from constitutional or législative grants, expressly 
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or by necessary implication, is well settled in Loùisiana, and is set- 
tled for the city of New Orléans in Guillotte v. New Orléans, 12 La. 
Ann. 432. 

The illegality and nullity of the ordinanee being clear, the question 
remaining for décision is as to the jurisdiction and propriety of an 
injunction in this particular case. "In this country, the right of 
property holders or taxable inhabitants to resort to equity to restrain 
municipal corporations and their officers from transcending their law- 
ful powers, or violating their légal duties, in any mode which will 
injuriously affect the tax-payers, — such as making an unauthorized 
appropriation of the corporate funds, or an illégal disposition of the 
corporate property, or levying and coUecting void and illégal taxes 
and asseasments upon real property, under circumstances presently 
to be explained, — has been affirmed or recognized in numerous cases 
in many of the states. It is the prevailing doctrine on this subject." 
Dill. Mun. Corp. § 731. 

In New London v. Brainard, 22 Conn. 552, which was a case of 
injunction to restrain appropriation to celebrate the fourth of Jv.ly, 
the suprême court of Connecticut, in holding tbat a citizen and tax- 
payer is entitled to an injunction to restrain an illégal appropriation 
of the money of the city, said, in substance, that it is so because the 
city corporation holds its moneys for the corporators, to be expended 
for legitimate corporate purposes; and a misappropriation of thèse 
funds is an injury to the tax-payer, for which no other remedy is so 
effectuai or appropriate, See Dill. § 732 et seq., for the many cases 
sustaining this doctrine. 

And in Crampton v. Zahriskie, the suprême court of the United 
States seem to indorse fully the position of Dillon, for that court says : 

" Of the right of résident tax-payers to invoke the interposition of a court of 
equity to prévaut an illégal disposition cl tlie moneys of the county, or the 
illégal création of a debt which they, in common with other property holders 
of a county may otherwise be compelled to pay, there is at this day no serions 
question. The right has been recognized by the state courts in numerous 
cases; and from the nature of the powers exercised by municipal corporations, 
the great danger of their abuse, and the necessity for prompt action to pré- 
vaut irrémédiable injuries, it would seem eminently proper for the courts of 
equity to interfère upon the application of the tax-payers of a county to pre- 
vent the consummation of a wrong, whan the officers of those corporations as- 
sume, in excess of their powers, to create burdens upon property holders. 
Certainly, in the absence of législation restricting the right to interfère in such 
cases to public officers of the state or county, there would seem to be no sub- 
stantiai reason why a bill by or on behalf of individual tax-payers should not 
be entertained to prevent the misuse of corporate powers. The courts may 
be saf ely trusted to prevent the abuse of their process in such cases. Those who 
désire to consult the leading authorities on this subject will flnd them stated 
or referred to in Mr. Dillon'a excellent treatise on the Law of Municipal Cor- 
poration." Crampton v. Zabriskie, 101 U. S. 609. 

There being no doubt as to the illegality of the ordinanee and the 
appropriation, and no reasonable doubt as to the appropriateness of 
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the remedy sougbt, nor as to the jurisdiction of the court, the pa- 
triotic phase of the case is not potent enough to affeot the action of 
the court. If, in Massachusetts, Connectieut, New York, Virginia, and 
other states, municipal corporations are not permitted to encourage 
and disseminate patriotism and the love of liberty by célébrations, at 
municipal expense, of the fourth of July, the surrenderof Cornwallis, 
and other stirring epochs in the history of the couutry, there would 
seem to be no reason why this court should hold its hand, and not 
preveat the city of New Orléans, at the expense of her tax-payers, from 
advertising the patriotism of her mayor, council, and citizens by ap- 
propriate cérémonies and enthusiasm and décoration, in the returnof 
the famous and honored liberty bell to the city of Philadelphia. 

As was aptly suggested by counsel in argument, municipal corpora- 
tions per se exhibit the bighest patriotism in obeying the laws made 
for their government. 

Uuder the circumstances and law of this case it seems the plain 
duty of the court to grant the injunction as prayed for; and it is so 
ordered. 



CsNTRAii Trust Co. v. Texas & St. L. Ry. Co.* 

{Circuit Oouri, E. D. Missouri. June 1, 1885.) 

1. Eqditt Pracïicb— Delay in PrLTNfl Answbk. 

A foreclosure suit baviag been instituted against a vailroad Company upon a 
mortgage given to secure its bonds, tiie company appeared and consented to 
the appointment of a reoeiver, and assented toall steps thereafter taken in the 
the case wiihout flling any answer for about a year and a half, and then asked 
leave to flle an answer. ileld, Ihat if the défendant liad a meritorious défense, 
an answorstating it.underoath, might be submitted, provided it waa shown to 
the satisfaction of the court by explanatory afiidavita that there was a good ex- 
cuse for the delay. 

2. Mortgage — Defadlt m Patment op Interbst — Clause as to Principal — 

FOREOLOSUBK. 

Semble, that where a mortgage is given by a raiiroad company to secure tho 
payment of bonds and interest coupons thereto attached, the trustée may in- 
atitute foreclosure proccedings immediately upon defanlt in the payraent of 
interest, and tliat the right so todo is not afïected where tlie mortgage providea 
that in case tlie mortgagor " fail to pay the interest on any of the said bonds at 
any time vvhen tlie same may become due and payable according to the ténor 
thereof, and shall continue in default for six monlhs after such payment lias 
been demanded, * * * then and thereupon the principal of ail the bonds 
hereby secured, shall become immediately due and payable, provided, etc.; and 
that in such case * * * the trustée * * * may take, with or witbout 
eniry or foreclosure, actual possession of said road ;" and fails to provide ex- 
pressly for immédiate toi'eclosure upon such default. 

In Equity. Foreclosure suit. Motion for leave to file an answer. 
A receiver was appointed in this case, with the consent of the de- 

1 Reported by Benj. F.' Iles, Esq. , of the St. Louis bar. 
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fendant, January 12, 1884, and ail succeeding steps in the case bave 
been taken withoat any opposition on the defendant's part. No an- 
swer bas been filed, nor was leave to file answer asked, until May 4, 
1885, wben the défendant, by its attorney, asked leave to file an an- 
swer, claiming that this suit was not instituted by the trustée for the 
purpose of earrying out and exeeuting tbe conditions ot the mortgage 
in good faith, but to promote a certain scheme, which parties holding 
51 per cent, of the company's bonds had entered into, to foreclose the 
mortgage for the purpose of depriving a minority of tbeir rights in the 
Company, and that the knowledge of this scheme had not reached tbe 
défendant uutil April 25, 1885, Tbe défendant claimedin the argu- 
ment, moreover, that the complainant had no right to foreclose until 
six months after default in the payment of interest, and that the suit 
had been instituted before that period had elapsed. The mortgage 
contains the following among other clauses, viz. : 

"That 80 long as the party of the flrst part, or its successors or assigna, 
shall well and truly perforra ail and singular the stipulations of the said 
bonds and coupons and the covenants of tliis indenture, the said party of the 
first part, its successors and assigns, shall be suffered and perrnittedto possess 
and enjoy the said mortgaged premises," etc. * * * 

"That in case the party of the first part, its successors or assigns, shall fail 
to pay the interest on any of the said bonds, atany time when thesame may be- 
come due and payable, according to the ténor thereof , and shall continue in such 
default for six months after such payment lias been demanded at its or their 
agency, in the city of St. Louis or New York, then and thereupon tlie prin- 
cipal of ail the bonds hereby secured, shall be and become immediately due 
and payable: provided, the said trustée gives written notice to the party of 
the first part, its successors or assigns, of its option to that effect while such 
default continues; which notice it may give of its own motion, but shall be 
bound to give, if required, in writing, to do so by the holders of flfty per cen- 
tum of said bonds tlien ontstanding; and that in such case * * * the 
said trustée, or its successors in this trust, may, in its discrétion, and shall 
upon the request in writing, of the holder of iifty per centum of said bonds 
then outstanding, etc., take, with or without entry or foreclosure, actual pos- 
session of said road." 

"Nothing herein contained shall be construed as limiting the right of the 
said trustée to apply to the courts for judgment or decree of foreclosure and 
sale under tliis indenture." 

Eleneiuus Smith, for complainant. 

Jeff. Chandler and Dijer, Lee d Ellis, for défendant. 

Trïïat, J., [orally.) There is an application to the court for leave 
to file an answer in the case of tbe Central Trust Company against 
the Texas & St. Louis Eailway Company. I hâve noted the points 
to be considered in the case. The first order in this case was made 
by Judge McGrary, and recited the express consent of the défendant. 
This application now before the court is by the défendant itself, which 
seeks, after this lapse of time, to be permitted to corne in to dis- 
pute what it expressly assented to and agreed should be recited in 
the original decree. The question of lâches is apparent. No an- 
swer waa filed within tbe time prescribed, and now this effort is made 
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so to do. In the mean while this court, under tlie consent of ail the 
parties, through its receiver, has been administering this property. 
The thought, in the proposed answer suggested, is that there was no 
right on the part of the plaintiiï in this case to proceed for defaultof 
interest until the expiration of six months after the default first oc- 
curred. The court does not so read the mortgages. The party plain- 
tiff had the power to proceed for default of interest in September, 
when the default occurred. The provisions of the mortgage are that 
if said default continues for six months, the trustée may déclare the 
principal due ; and if he does not at his own discrétion so do, a ma- 
jority of the bondholdeïs may compel him so to do. Therefore the 
six months' clause in the mortgage bas nothing to do with the default 
of interest, on which the right of the trustée to proceed is based. It 
merely relates to the making of the principal also due. That is but 
one of the allégations. In the original bill there is a second alléga- 
tion which is of the same nature as this court has been acting upon 
in the Wabash Case, to-wit, that this company, with the consent of 
ail concerned, had stated that its condition was such that, without 
the aid of the court, ail parties in interest would be seriously damni- 
fied. Hence there are two grounds to the bill : (1) The default in 
the September interest; (2) the wrecked condition of the road. 

Expérience has shown, in the course of this administration, that 
the second allégation, unfortunately, is too true ; for this court has been 
occupied for a long period of time in trying to save the rights of the par- 
ties by issuing receivers' certifiicates in some instances, and by con- 
trolling the property generally, which was in the most unfortanate con- 
dition when the court took possession of it. And it is one of the few 
cases, so far as my expérience goes, in which a receiver has been en- 
abled to rescue a property that was comparatively worthless at the 
time he took charge of it. Now, if the défendant were a natural in- 
stead of an artificial person, evidently he would be estopped. It has 
not only expressly consented to ail that has been done, but a great deal 
that has been done, has been done at its instance. It waits for this 
great length of time, and then, by reason of some outside wrangle 
between parties, it seeka to upset the whole action of the court, and 
ail that it itself has caused to be done, or that has been done at its 
express request and instance. 

But it is stated in the argument that a minority of the bondhold- 
ers and of the stockholders, to-wit, 10 per cent., did not enter into 
that corporate action; to which the ready reply is, "Why, then, hâve 
they waited ail this length of time, knowing ail thèse facts ?" They 
bave their rights, though in a minority interest, to make their appli- 
cation to the court in due time to prevent any wrong being done to 
them, if any was contemplated. It must be remarked that the plain- 
tiff in this case is a trustée under two mortgages: the first and the 
second. It therefore became it, as such trustée, to take such action 
as would préserve the interests, not of the bondholders under the first 
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mortgage alone, but of ail. It bas so attempted to do. The resuit is, 
in order that the party may become of record, and bave bis alleged 
right adjudicated formally, instead of having in the exercise of discré- 
tion bis right to become of record refused, tbat leave will be granted 
to him to submit an answer under oatb, with explanatory affidavits, 
showing wby this long delay while tbis course of proceeding has been 
going On. That answer will bave to be presented within 10 days; 
and if allowed to be filed, the plaintiff will bave leave to file a repli- 
cation forthwith, so that tbis proceeding shall not be indefinitely pro- 
longed in tbis court. If défendant has any meritorious défense, it 
can présent it within that time. That answer, however, will bave to 
be submitted to the court in order that the court may see whelher it 
is confined to the real issues of the case, instead of being fiUed with 
immaterial issues, as the proposed answer is. The court has nothing 
to détermine but the real controversy hère, and the wranglings among 
outside parties are utterly immaterial to the question whether this 
mortgage shall be foreclosed and the property sold, Of course, when 
the order of foreclosure is made, if it ever shall be, the court will take 
care tbat the minority are as thoroughly protected as the majority; 
but in tbis stage of the controversy, wbere only the rigbts of the par- 
ties are to be determined in référence to the foreclosure, the court has 
nothing to do with tbat incidental question. Therefore the applica- 
tion as now made, that is, the answer submitted to the court, is denied ; 
but leave is given on the terms expressed to submit a proper answer 
under oatb, with affidavits showing wby thèse parties hâve for some 
16 months or more lain by and assented to everything, and now come 
in and wisb to go back on their own express assents before the court. 



SiMMONS, Successor, etc., v. Taylor, Successor, etc., and others. 

(Cross-Bill.) 1 

(Gireuît Court, S. D. lowa, G. D. May 12, 1885.) 

1. Railtioad Moktgages— Forkclosukb Proceeding — Equipmkxt and Incomb 

Mortgage — Burlington, Cbdar Rapids & Minnesota Railuoad Compant. 
On exaraination of the proceedings horetofore had in this case, held, that the 
second, or income and équipaient, mortgage waa not foreclosed, and the rights 
of the holders of bonds secured thereby eut olï by the deorees and sales, and 
that tlie bondholders were not estopped from asserting their rights under such 
second mortgage. 

2. SaME— ESTOPPBL. 

A party is not estopped for remaining silent or inactive when he is under no 
obligation, légal or moral, to speak or act. 

In Equity. 

Prior to 1875 the Burlington, Cedar Eapids & Minnesota Eailroad 
Company bad constructed a main line and three branches, the latter 
known, respectively, as the Milwaukee Division, the Muscatine Divis- 

1 See s Sup. et. Rep. B8, Sub nom Burlington, O. R. & N. Ry. Co. t. Simmona. 

v.23F,no.l6— 54 
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ion, and the Pacific Division. Upon the main Une and upon each 
of its branches, separately, it had placed a first mortgage. The 
trustée in tlie mortgage on the Paciiic branch was the Farmers' Loan 
& Trust Company. Ail thèse mortgages were executed prior to the 
first of June, 1874. On that day it executed to said Farmers* Loan 
& Trust Company, as trustée, a second mortgage covering the road 
and ail its branches, and given to secure what it denominated in- 
come, equipment, and convertible bonds. This mortgage purported 
to be a first lien upon the entire net income, upon 130 box cars, be- 
ing those numbered by ail even numbers from 882 to 1,140, and upon 
angines numbered 30 and 31, as well as a second lien upon ail the 
property covored by the varions first mortgages herein before re- 
ferred to. 

Defaulting in the payment of interest on thèse several mortgages, 
on the fif teenth of ■ May, 1875, a bill of foreclosure of the first mort- 
gage on the main line was filed in the circuit court of the United 
States for the district of lowa. At first the only party défendant was 
the Burlington, Cedar Eapids & Minnesota Eailway Company, but 
on July 5, 1875, by amendment, the Farmers' Loan & Trust Com- 
pany, trustée in the second, the income and equipment, mortgage 
was also made a party défendant. A demurrer to this bill was filed 
by the défendants. Similar bills of foreclosure were filed to foreclose 
the mortgages on the several divisions. In that to foreclose the 
mortgage on the Pacific Division the Farmers' Loan & Trust Com- 
pany, trustée, set up not merely its first mortgage on that division, 
but its income and equipment mortgage, or second mortgage. upon 
ail the divisions. 

Matters stood in this condition until the thirtieth day of October, 
1875. On that day decrees were entered. In the Pacific Division 
case, the decree, after finding the amount due on the bonds and 
coupons secured by the first mortgage to the Farmers' Loan & Trust 
Company, ordered the payment of that amount within 10 days by the 
railway company to the mortgagee, and in default thereof that the 
property described in and conveyed by said mortgage be sold by a 
spécial master, "appointed to exécute this decree, and make such sale 
as herein directed to satisfy said bouds, coupons, costs, fées, and ex- 
penses of this suit remaining unpaid," and that, after approval of the 
Baie, the master executed a deed to the purchaser, and also awarded 
a gênerai exécution against the railway company for any deficiency 
which might exist after such sale. The only référence in the decree 
îo the income and equipment mortgage is found in thèse words : 

"That portion of complainant's bill relating to the income and équipaient 
mortgage, so called, is ordered to be Consolidated with the causes pending in 
this court against some respondents, wherein said Frost, Taylor, and otUera 
are, respectively, complainants." 

The three other first mortgage cases were Consolidated and one 
gênerai decree entered. That decree contains the order of consolida- 



SIMMONS V. TATLOB. 851 

tion; theu, after reciting that the défendant, the railway company, 
withdraws its demurrers, pleas, etc., and urges nothing in bar of the 
relief sought by the several complainants, goes on to find the amounts 
due upon said three first mortgages, directs the payment of such sev- 
eral amounts by the railway company within 10 days; "or, in delault 
thereof , that its equity of rédemption is barred," and, in f urther default 
thereof, orders sale of the respective properties mortgaged. It pro- 
vides for a report of the sales, confirmation, and deeds by the master. 
In référence to the Farmers' Loan & Trust Company, and its income 
and equipment mortgage, and after the order made in respect to each 
first mortgage, appears this language : 

"And this decree is made subject to tlieriglits of any intervening creditors 
now before this court. And the cliiim of the Farmers' Loan & Trust Com- 
pany on tlie iueome and equipment mortgage to any of the cars or machinery 
named in the same is to be submitted to tliis court in term time, or vaca- 
tion, as soon as counsel can agrée on the laets in relation thereto. Any dis- 
pute among the holders of the four mortgages foreolosed, including the Pa- 
cific Division, as to cars and machinery, if not settled by themselves, is to be 
determined by tlie court at the next term. And the receiver now in posses- 
sion is required to operate and préserve said property for the beneflt of the 
bondholders seeliing to foreclose this mortgage; and he is required to malce a 
report, and adjust his accounts of receipts, expenditures, and contracts made 
by him up to the date of said sale; and any residue in his hands is to be paid 
to the master and credited to the mortgage debt up to that date; and if said 
property shall not sell for suBicient to pay said debt, interest, and costs, tlie 
said plaintiff may hâve a gênerai exécution for the residue against the said 
Burlington, Cedar Rapids &, Minnesota Railway Company." 

And at the close of the decree is this gênerai réservation: 

"The court reserves the power to make f urther orders and directions; and 
no sale under this decree is to be binding until repjrted to the court for its 
approval." 

This ie the entire référence made in this decree to this income and 
equipment mortgage and to the claim of the Farmers' Loan & Trust 
Company, and the only language therein whichcan bear upon or af- 
fect the questions to be hereafter considered. 

In this Consolidated case, on the day of the decree, October 30, 
1875, there was filed an answer and eross-bill by the Farmers' Loan 
& Trust Company, and on November 22, 1875, the complainants filed 
a replication to such answer, and an answer to such cross-bill. In 
thèse pleadings of the Farmers' Loan & Trust Company, the exécu- 
tion of the second mortgage above referred to is set forth, and it is 
alleged that $1,200 of the bonds seeured thereby hâve been sold and 
disposed of, that the interest thereon bas not been paid, and that the 
entire sum, principal and interest, is declared to be due. It does not 
appear that there was ever any agreement of counsel, any submission 
to the court, or any action taken by the court as to the spécifie mat- 
ter reserved in the decree in the Consolidated cases as to the claim 
of the Farmers' Loan & Trust Company to cars or jnachinery. Nor 
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was there any order or decree ever entered upon the cross-bill, and 
the answer thereto, or any action appearing of record taken by the 
court in respect to thèse later pleadings, or the issues presented by 
them. 

In pursuance of those decrees in the summer of 1876, themasters, 
aîter due advertisement, sold the main Une and the several branches 
to a committee of the bondholders. Those sales were reported to the 
court with a proposed plan of reorganization, which sales were con- 
firmed and deeds made in pursuance thereof. The proposed plan of 
reorganization contemplated a distribution of the stock and the bonds 
of a new company, to be known as the "Burlington, Cedar Eapida 
& Northern Eailway Company," according to certain speeified propor- 
tions, to the holders of the first mortgage bonds on the main line and 
several divisions. No référence was made in this plan to the income 
and equipment mortgage, or the bonds secured thereby. AU of that 
matter was simply ignored. The sales having been confirmed and 
the deeds passed, the reorganization was perfected, the stock and 
bonds issued, distributed according to the proposed plan, and put 
upon the market for sale. This was in the year 1876. It further ap"- 
pears that most, if not ail, the holders of thèse income and equip- 
ment bonds, secured by the second mortgage, were owners and holdera 
of first mortgage bonds, and participated in the reorganization to the 
extent of surrendering such first mortgage bonds and taking bonds 
in the new company. The trustée in the mortgage issued by the 
new company was the Farmers' Loan & Trust Company, the trustée 
in this income and equipment mortgage. It accepted the trust con- 
ferred by this new mortgage, and took no further action in référence 
to the income and equipment mortgage, or in enforcing the rights, 
if any there were remaining to the holders of the bonds secured thereby. 

Matters remained in this condition until April, 1883, when certain 
holders of those bonds presented in this court a pétition for the ap- 
pointment of Charles B. Simmons as trustée in said mortgage, in 
place of the Farmers' Loan & Trust Company, which pétition was 
granted, and thereupon the said trustée filed bis amended cross-bill 
setting forth the varions proceedings heretofore stated, and praying 
for the finding of the amount due upon the income and equipment 
mortgage, and the rédemption of the property from said master's 
sales. It further appears that ail of said income and equipment 
mortgage bonds, or at least nearly ail, were issued to the varions 
holders thereof simply as collatéral security for debts owing by the 
mortgagor company. 

Hubbard dt Clark, for complainants in cross-bill. 

Bansom, Bral é Withrow, for défendants in cross-bill. 

Bkeweb, J. The first question is whether this second mortgage, 
this income and equipment mortgage, was foreelosed, and the rights 
of the holders of bonds secured thereby, eut off by tho decrees and 
sales. Obviously not. In the Pacific Division mortgage case, the 
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claim of the second mortgage was, by the term of the decree, trans- 
ferred to the Consolidated cases. While the Farmers' Loan & Trust 
Company was the trustée in both the second mortgage and the first 
mortgage on the Pacific Division, yet, so far as that decree is con- 
cerned, it stands as though there were not only two separate mort- 
gages, but two separate trustées. The first mortgage was foreclosed ; 
the second mortgage, and ail claims thereunder, transferred to an- 
other case. There was no decree barring the claim of the second 
mortgagee; there was no finding of the amount due on such second 
mortgage; there was no order of sale to satisfy said mortgage. In 
brief, the only référence to such second mortgage was the transfer of 
it, and ail claims thereunder, to another suit. Upon what, then, can 
it be pretended that so far as this income and equipment mortgage 
was a second lien upon the Pacific Division, it was foreclosed, and the 
rights of the hoiders of the bonds secured thereby eut off by this de- 
cree? 

Turning now to the decree in the Consolidated cases, there afBrma- 
tively appears a waiver by the raikoad company, the mortgagor, of 
ail défenses, and a decree barring its equity of rédemption in default 
of the payment of the mortgaged sum within 10 days after the decree, 
a finding of the amount due under thèse three first mortgages, an 
order requiring the payment of such sums within 10 days, and an 
order for a gênerai exécution for any balance of such sums not real- 
ized upon the sales ordered; in short, everything to show a foreclog- 
ure of those prior mortgages, and an omission of ail of those matters 
in respect to this second mortgage. There is no finding of the amount 
due under this second mortgage; no order that the mortgagor pay 
any such amount; no order for an exécution for any balance of such 
amount not realized upon sale ; no order barring the second mort- 
gage of its equities in the matter; no decree of foreclosure against it; 
in fact, no other référence to this second mortgage than in the simple 
réservation for future détermination by the court of so much of its 
claim as asserted a first lien upon certain spécifie personal property. 
Now, at the time of this decree there was pending before the court 
an answer and cross-bill of this second mortgagee by which ail its 
rights were presented. The decree ignores them except as to a little 
matter of alleged priority in respect to some personal property. Did 
the parties understand that this second mortgage was foreclosed, that 
the rights of such second mortgagee were eut off by this decree? Ob- 
viously not. Beyond the silence of the decree itself is the fact that 
within a month the complainants filed answer to its cross-bill and 
replication to its answer. Obviously they understood that there was 
pending for adjudication the claim of a second mortgage. 

Counsel in this case has argued strongly that there is such a dif- 
férence between the old proceedings for strict foreclosure and the or- 
dinary proceedings of to-day for foreclosure by sale that a sale cuts off 
ail rights of every party to the suit. That proposition is too broad. 
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I agrée that every right presented and adjudicated for or agaiiist any 
mortgagee or mortgagor is determined by the decree, but I eannot 
agrée that a right presented by bill or cross-bill and unnoticed in the 
decree, and not absolutely necessary for détermination in the decree, 
is determined by tlie simple fact that the party presenting it is in 
court. The rights of the various parties to a foreclosure suit are de- 
termined by the nature of the decree entered. And nothing is de- 
termined which is not expressly determined, or whioh is not impliedly 
settled by the terms of the decree in fact entered. Other matters 
emphasize this conclusion. A certain minor claim in this second 
mortgage was reserved for considération upon facts to be thereafter 
found or agreed upon. This indicates that the existence of this sec- 
ond mortgage was known to the court at the time, and that the cross- 
bill setting it up was also known, and that by the rules of equity 
pleadings no détermination of this claim could be had at that time 
without consent, and that the parties, not consentiug, in respect to the 
gênerai claim, had arranged in référence to this spécifie minor matter. 
Obviously, then, ail parties understood that the gênerai claim for a 
second lien was open for further considération. 

Again, its claim is stated along-side of the claims of intervenors, as 
though in respect to priority its claim to certain engines and cars 
stood upon the same footing as that of an intervenor, and that its 
second mortgage lien was not intended to be settled by this decree. 
Further, in the title of the cases in this consolidated case, no référ- 
ence is made to the complainant in the cross-bill ; nothing to indi- 
cate that such cross-bill was by consent, or otherwise, before the court 
for hearing and decree. 

If I am at liberty to go outside of the record and turn to the oral 
testimony which is presented, it is equally obvious that at the time 
of this decree ail parties interested regarded the second mortgage as 
of little moment. Ail thought that the first mortgages were so large 
as to sweep the entire property and leave large balances for gênerai 
exécution, and that hence a foreclosure of the second mortgage was a 
matter of little or no moment. The only thing deemed worth notic- 
iug was this claim to a priority as to a few cars and engines. Hence, 
testing the question by either the record itself alone, or also by the 
extrinsic facts, I am clear in the opinion that this second mortgage 
was not in fact foreclosed, and was not intended to be foreclosed at 
the time of and by this decree. Doubtless there was gross careless- 
ness on the part of counsel for eomplainants in not having the sec- 
ond mortgage and the claims thereunder adjudicated, determined, and 
foreclosed, but their obvious carelessness does not change the fact as 
to what was done or intended to be done at the time. 

Now, if the decrees themselves contain no foreclosure of this sec- 
ond mortgage, how can the saks, and the confirmation of such sales, 
eut off such second mortgage, or the rights of the bondholders there- 
under ? The sale goes not beyond the decree. It takes nothing and 
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carries no rîgbts wliich the decree does not détermine and prescribe; 
so I bave little doubt that whea the sale was consummated ali that 
TS'aB accomplished was a foreclosure of the first mortgage, leaving 
ail rights secured by the second mortgage undetermined and unfore- 
closed. 

The second question presented is this : Coneeding that, as a mat- 
ter of strict law, this second mortgage was not foreclosed, nor the 
rights of the holders of bonds secured thereby eut of, yet it is claimed 
that there is an équitable estoppel against any présent assertion by 
such bondholders. A most elaborate and able argument has been 
presented by counsel upon this matter of estoppel. I think thèse 
propositions answer his argument: 

First, a party is not estopped by remaining silent when he is under 
no légal or moral obligations to speak. Estoppel implies that the 
party has done, or omitted to do, that which, under the circumstan- 
ces, he was legally or morally boand to do, or omit doing. If the 
party is under no obligations to speak, no estoppel can spring from 
his silence. If he is under no obligations to act, his failure to act 
conoludes none of his rights. Now, I understand it to be accepted 
law that a second mortgageeis not bound to insist upon a foreclosure 
of his mortgage. It matters not whether the first mortgagee fore- 
closes or not. The second mortgagee owes no duty to anybody to 
act. If the first mortgagee wishes to eut ofi his equity of rédemption, 
it is the duty of such first mortagee to make him a party and to take 
a decree against him; and if he fails to do that the second mortgagee 
is not concluded. The mère fact that he is made a party casts no ob- 
ligations upon him. He may remain silent, and if no decree is taken 
against him, his rights remain as though he had not been made a 
party. No one would prétend that if not made a party his rights are 
eut oÊf by his mère failure to come into court and ask to be made a 
party. In other words, in ail proceedings by the first mortgagee, the 
second mortgagee stands on the défensive. His rights are perfect 
unless at the instance of the first mortgagee theyare affirmativelycut 
off, or lost through therunning of the statute of limitations. 

Now, in this case the second mortgagee is a party. He setsup his 
mortgage. The first mortgagee takes a decree for the sale of the 
property to satisfy fais mortgage, a decree barring the mortgagor, but 
not barring the second mortgagee; takes no foreclosure of such sec- 
ond mortgage; no finding of the amount due under such mortgage, 
and no order for the sale of the property to satisfy such second mort- 
gage. Is the second mortgagee guilty of any wrong in not insisting 
upon a foreclosure of his mortgage? Is it not time enough for him 
to act when the first mortgagee demands some adjudication against 
him ? May he not remain silent until such prior mortgagee asks fore- 
closure ? That seems a clear statement of his rights, and I do not un- 
derstand that any of the many cases cited by the learned counsel go 
60 far as to hold that a party is estopped for remaining silent or in- 
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active where he is under no obligations, légal or moral, to speak or 
act. 

Again, counsel spoke in argument, and hâve in brief, about the 
ambiguity of this decree, and of the conséquent obligation on the 
second mortgage arising from such ambiguity. The entire record is 
a matter of public knowledge. Taking such record in its entirety, 
and I cannot doubt as to what is disclosed thereby, I cannot see 
that that ambiguity exists of which counsel speak. Neither mort- 
gagor nor mortgagee, first or second, had any peculiar means of 
knowledge. The record was there and spoke for itself, and every- 
body was bound to take notice of what it disclosed. It did not show 
a foreclosure of this second mortgage. It does not purport to do so. 
It disclosed a cross-bill liled on the day of the decree with ananswer 
thereto filed nearly a month thereafter. Who examining such a rec- 
ord can say that he was misled ? The other matter of estoppel is 
this. The holders of some of thèse second mortgage bonds, as ap- 
pears, were also holders of first mortgage bonds, surrendered such 
first mortgage bonds, and reeeived bonds and stock in the reorganized 
company. But upon this, what estoppel arises ? It is not pretended 
that they represented to anybody that they did not hâve thèse second 
mortgage bonds, or that they waived any claim by reason thereof, 
when they surrendered the first mortgage bonds. They may hâve 
thought, as others seem to hâve thought, that the property was worth 
so much less than the first mortgage bonds that nobody would ever 
think of the second mortgage. They had a légal right to surrender 
the first mortgage bonds, and take their interest in the new company ; 
and when they said nothing, or did nothing, and exercised a plain 
légal right, how can it be said that some other légal right which they 
possessed, they abandoned? How does estoppel arise under thèse 
f acts ? 

I am clearlyof the opinion that ail this trouble bas arisen from the 
gross négligence of counsel, Messrs. Grant & Smith, and much as I 
should like to sustain this claim of an estoppel, I am unable to see any 
légal grounds therefor, and must hold that this second mortgage stands 
to-day unforeclosed, and the bondholders not estopped from asserting 
their rights. 

The question then arises whether this second mortgagee bas an ab- 
solute right of rédemption, and that is what is prayed. I think not. 
Neither a first or second mortgagee holds title or has absolute right of ré- 
demption as against the other mortgagee. The mortgagor alone has 
that right. When it makes a voluntary conveyance,.or when its title 
is conveyed by judicial sale, the purchaser may succeed to such right of 
rédemption. Eegarding the foreclosure proceedings as completing 
mère exécution sales, it would seem that the présent holders hâve suc- 
ceeded to the rédemption right of the mortgagor. Whether that be 
universally and absolutely trueor not, I think the right of rédemption 
is one which a court of equity may award. It cannot be that the sec- 
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ond mortgagee has a settled légal and indisputable right thereto. Un- 
der the modem idea of mortgages, the mortgagee takes no title, — simply 
a lien. If he geta his money, ail that he has a légal right to is secured. 
In tliis case it wonld seem that equity requires tbat the présent holders 
of the title obtained by this foreclosure sale should hâve the right of 
redeeming from the lien of this second mortgage ; and so the order 
should be that when the amount due under this second mortgage is as- 
certained, it is to he declared a lien upon the properties mortgaged, and 
that if not paid within a certain time the properties be sold to satisfy 
such lien. Such a decree would préserve the rights of the first mort- 
gagees, as well as ail rights secured by any parties subsequently ob- 
taining interest in the property. 

One further question requires notice. Obviously most, if not ail, of 
the bonds secured by this second mortgage were issued as collatéral 
security for certain debts of the mortgagor. Should such bonds to- 
day be treated as valid obligations for their face and interest, or as 
binding only to the extent of the debts secured thereby? I think the 
latter. Take the bonds held by the Lackawanna Iron Company, for 
instance. They were given as a collatéral security only, and the 
présent holder took them under such circumstances as to charge him 
with notice. Instead of being a debt for their face, ail that the prés- 
ent property should be held liable for is the amount of the debt due 
to the iron company secured by thèse bonds. So in respect to others. 

The ofder therefore should be tbat the matters be referred to the 
master of this court, to state^ — First, which of those bonds secured by 
this second mortgage were issued simply as collatéral security for 
debts of the mortgagor; second, the présent value of the debts secured 
therçby ; and, third, if any of those bonds bave been transferred from 
the holders of such debts, under what circumstances, and for what 
considération they passed to the présent holders. Upon the coming 
in of such report of the master, and finding of the amount which is 
properly secured by this second mortgage, a decree will be entered 
directing the sale of the mortgaged property within 60 days to pay 
such amount. 

Costs will folio w this cross-bill, and be oharged upon the property. 
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Central Teust Co. and another v. Wabash, St. L. &, P. R. Co. 

and others.* 

Wabash, St. L. & P. R. Co. v. Central Trust Co. and others.' 

[Oireuit Court, B. D. Missouri. April 28, 1885.) 

1. Equitï Pkactice— Intervention — Suit to havb Guabanty Annum,kd. 

A., a railroad Company, huving; joined in the exécution of a mortgage from 
B. to C, to secnre the payment of bonds issued by B.,aiid haviiig guarantied 
the payment of said bonds, and 2,700 of said bonds being in the hands of a 
spécial leceiver of this court appointed in the above-entitled case, and A. being 
under ihe oontrol of the parties by wboao privity said mortgage and guaranty 
were procured, D., a stocltholder in A., asks leave to intervene hère, or sue, in 
sorae other court having juriadiction, said receiver, and the parties by whose 
privity gaid mortgage and guaranty were procured to be executed, for the pur- 
pose of having said guaranty, etc.annullcd, and the further negoliation of said 
bonds enjoined, etc., on the ground that the exécution of said mortgage and 
guaranty by A. was ultra vires and illégal, and authorized by a board of direct- 
ors not legally clected. Held, (1) that said receiver is a propcr party to a suit 
for the purposes aforesaid, to the extent, and only to tlie extent, of liis intercst 
in said bonds; (2) that tliis court will not permit said receiver to be sued out- 
side of its jiirisdiction; (3) that tho petitioiier may intervene upon showing 
that A. will not move in the matter. 

2. ConpoKATiONS— AcTs OF De Facto Boakd. 

Semble, that the acts of a de facto board of direct ors are valid, whether ail the 
membors of the board are eligible and hâve beeii legally elecced or not. 

Consolidated Cases. In equity. 

Application of Henry B. Plaint for leave to sue the receiver. 

The petitioner states that he is a stockholder in the St. Louis, Iron 
Mountain & Southern Eailroad Company, and has lately been advised 
of the terras and conditions of a lease by the Wabash, St. Louis & 
Pacific Eailroad Company of its property to the St. Louis, Iron Mountain 
& Southern Railroad Company, and of the existence, terms, and condi- 
tions of a certain paper purporting to be a mortgage of the Wabash Com- 
pany's property to thé Mercantile Trust Company, and to be executed 
by thç said St. Louis, Iron Mountain & Southern Eailroad Company, 
as party of the third part, to secure $10,000,000 of bonds executed 
by said morigagor, and the payment of the principal and interest of 
which purport to be guarantied by the said St. Louis, Iron Mountain 
& Southern Eailroad Company; that as such shareholder he desires 
to institute the proper légal proceedings in this court, by interveuing 
herein, or in some other court having jurisdiction of the subject-ruatter 
and the parties, against ail the parties to said lease, mortgage, and 
guaranty, and against the persons by whose privity the same were 
procured to be executed, for the purpose of having the same and each 
thereof judicially annuUed, and further proceedings thereunder or any 
negotiations thereof enjoined, and to recover from such persons in- 
dividually the moneys which your petitioner believes were by them mis- 

'Beported by Benj. F. Kex, Esq., of the St. Louis bar. 
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appropriated thereunder ; and that said persons are some of them citi- 
zens of New York, one of Massachusetts, and one of Missouri, and were 
ail direetors of both said Wabash Rail\way and the said St. Louis, 
Iron Mountain & Southern Railroad Company at the time said in- 
struments were executed; and that the grounds for such proposed 
proceedings are that the board of direotors of the St. Louis, Iron 
Mountain & Southern Eailroad Company, by whioh such proceedings 
purport to hâve been authorized, executed, and delivered, were never 
legally elected by the stockholders thereof ; and that several of the 
direetors were not eligible, under the laws of Missouri, to the offices 
which they assumed to occupy; and that said lease, and the said 
guâranty are voidable, because attempts to secure the consolidation 
of the two railways aforesaid, were contrary to the laws of Missouri ; 
that said guâranty was ultra vires; and that the said St. Louis, Iron 
Mountain & Southern Railroad Company is uow under the absolute 
control and in the sole possession of the parties whom the petitioner 
desires to sue, and others acting in concert with them. 

Dyer, Lee ce Ellis, J. B. Henderson, James M. Lewis, and T. K. S. 
Skinker, for petitioner. 

Wager Swayne, Henry T. Kent, and Greene, Burnett é Humphrey, 
for the Wabash. 

Phillip é Stewart, for the Central Trust Company. 
Wells H. Blodgett, for receiver. 

Teea.t, J., (orally.) An application was made by Henry B. Plant 
some time ago to permit the receivers of the Wabash System to be 
made parties to one or more suits that he desired to institute in some 
other judicial tribunal. At the time the matter was presented to me, 
being hère alone, I suggested that it should be heard betore a fuU 
bench. The difficulties presented originally occurred to my brother 
judge and myself. Mr. Plant is an individual stockholder in the Iron 
Mountain road. He asks, as an individual stockholder, to institute 
a suit, instead of the corporation's attending to its own business, with- 
out conforming to the rule which I recognize as the original equity 
rule, and which has been emphasized by a written rule of the suprême 
court of the United States. Why should one stockholder undertake 
to perform the f unctions of a corporation ? There may be reasons 
for his so doing. Possibly there were in this case. But whether so 
or not, it is unnecessary now to détermine. 

The original application has been so far modified as to ask per- 
mission to sue the spécial receiver, who has in custody 2,700 collat- 
éral bonds as a guâranty for certain indorsements made to help out 
this concern before the appointraent of a receiver. There are a great 
many matters stated in that application with which this court has 
nothing to do; certainly not in the présent aspect of the case, and 
probably in no conceivable aspect of the case. The enforcement by 
the state of its prérogatives by ousters and forfeitures belong to it, and 
not to this tribunal. We treat the corporation named, to-wit, the 
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Iron Mountain Eaiiroad corporation, as an existing corporation. We 
treat its action through its duly-constituted officers as the action of 
a de facto board, and it doee not beeome this court to go into an in- 
quiry as to the validity of those matters which are before us for con- 
sidération by an attempted exercise of mère state authority. The 
charter is good until the state choosea to forfeit it, and thèse directors 
are duly elected unless in conséquence of some provision of the statute 
they should be ousted. Behind ail that, however, is the important 
question hère. 

Of course, this court will not permit its receiver, he not being a 
necessary party, nor even a proper party, to any such proceeding, 
elsewhere to be involved in that litigation with which he bas noth- 
ing to do, aiid thus tie up this whole receivership for an indefinite 
period of time. Yet there is one, and only one, aspect of the case in 
which the spécial receiver should be a party, to-wit : Are the guaran- 
ties made by the Iron Mountain Company on the 2,700 bonds, now 
in the hands of the spécial receiver, valid ? To that extent, and to 
that alone, would the receiver be a proper party to the proceeding. 
It might originally hâve been supposed that the lease made to the 
Iron Mountain Company, this party stockholder wished to invalidate. 
But that lease bas ceased to exist. One of the original orders of thia 
court in respect thereto was that the Iron Mountain Eailroad Com- 
pany should surrender that lease, and it has done it. Hence ail that 
Mr. Plant wants in that direction has been accomplished by this 
court. Now he asks that our receivers shall go into other courts to 
bave the question determined whether the guaranty of those bonds 
is valid or invalid, This court eonsiders itself perfectly compétent 
to pass upon that question. It is a necessary part of the controversy 
before this court. This court will détermine it, and will not remit it 
to other tribunals ; for if other tribunals should happen to décide dif- 
ferently from what this court might think correct, a strange question 
would be presented as to conflicting authority. 

It suffices as far as Mr. Plant is concerned, if he wishes to raise 
that question he can intervene hère, on showing that the corporation 
will not do what he wants; but why send the corporation to New 
York or to California to do the work which this court ought to do ? 

The motion will be denied. 
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McLean ». Claee. 
(Oireuit Court, B. D. Michigan. May 25, 1885.) 

1. BqUITT PrACTICB^DoOKET FkE— OTBRRni.ING Demchrer. 

Where a demurrer to a bill in equity is overruied, and défendant has leave 
to answer, Ihe plaintifE is not entitled to tax a docket f ee of $20, as u^jun a tiiial 
hearing. 

2. Same — Docket Fek, wiiEîr Taxable. 

Such docKet fee cîin only be taxed upon a hearing which is final iu l'act, and 
results in a disposition of tlie merits of the case. 

In Equity. 

On application to tax a docket fee of $20, in favor of the plaintiff. 
Défendant demurred to the bill, and the demurrer was overruied. 
Leave was given to answer over, and an answer was filed. Plaintiff 
then applied for the taxation of a docket fee of $20, upon overruling 
the demurrer, as upon a final hearing. 

Mr. Angell, for plaintiff. 

Brown, J. By gênerai equity rule 34 the défendant has a légal 
right to answer the bill, upon the overruling of his demurrer, upon 
payment of costs up to that period. Under such cii'cumstances it 
seems to me that the hearing upon the demurrer is not a "final hear- 
ing" within the meaning of Kev. St. § 824. It is true that in the 
3ases of Alley v. Nott, 111 U. S. 472, S. G. 4 Sup. Gt. Eep. 495, 
and Scharff^. Lcvy, 112 U. S. 711, S. G. 5 Sup. Ct. Kep. 360, it was 
held that a hearing upon a gênerai demurrer to a complaint, upon the 
ground that it did not state facts suiïicient to constitute a cause of 
action, was "a trial" witliin the meaning of the removal act of March, 
1875. We apprehend, however, that this principlè does not neces- 
sarily control the question before us. In determining what shall be 
jonsidered as a trial of the action, before which the pétition for re- 
moval must be filed, the court naturally treats that hearing as a trial 
which may, although it will not necessarily, dispose of the whole case. 
A différent construction would enable a party to speculate upon the 
result of his demurrer in the state court, — accepting its décision if 
favorable, and removing the case if adverse to him. But in deter- 
mining what/îas been "a trial or final hearing" which will authorize tlie 
taxation of a docket fee, we think that regard should be had to the 
resuit of such hearing or trial, and that we should treat that only as 
a final hearing in law which is a final hearing in fact. îlence, if, in 
this case, the demurrer had been sustained, and the bill dismissed, 
the hearing of such demurrer would undoubtedly hâve been a final 
hearing, within the meaning of section 824. This I understand to 
hâve been the ruling in Price v. Coleman, 22 Fed. Eep. 694; although 
the facts of the case are not fully stated in the report. But if, upon 
the hearing, the demurrer is overruied, and leave is given to answer, 
the hearing is not final and does not dispose of the case. 
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Tliat tlie words "final hearing" do not always receive tlie same con- 
struction is apparent from a référence to those cases wherein the 
question, what is an appealable decree, is considered. The practice 
in tiiis connection is well settled that it is only such deorees as décide 
and dispose of the whole merits of the case, and reserve no further 
questions or directions for the future judgment of the court that are 
final decrees froin which an ajipeal will lie to the suprême court. 
Beebe v. liussell, 19 How. 283. 

In Tlie Palmyra, 10 Wheat. 502, upon a libel fora tortious seizure, 
an appeal was taken from a decree restoring the vessel, with costs and 
damages, but the damages had not been assessed, and it was held 
that the decree was not final. See, also, Chaee v. Vasquez, 11 Wheat. 
429; Pulliam v. Christian, 6 How. 209. So, also, in the case of The 
Mary Eddy, (Mordecai v. Lindsay,) 19 How. 199, it was held that a 
decree in favor of the libelant upon the merits, with a référence to a 
commissioner to report the damages, was not a final decree from which 
an appeal could be taken. In Coyv. Perkins, 13 Ped. Ebp. 111, Mr. 
Justice Ghay and Judge Lowell, held that upon the face of this stat- 
ute the intention of the législature was manifest that it was only 
where some question of law or fact, involved in or leading to the final 
disposition aotually made of the case, bas been subraitted, or atleast 
presented, to the considération of the court that there can be said to 
hâve been a final hearing which warrants the taxation of a docket fee. 
See, also, Huntress v. Epsom, 15 Fbd. Ebp. 732. 

A différent rule has apparently been adopted in one or two of the 
more récent décisions in New York. In thèse cases the définition of 
the words "trial" and "final hearing" used in the removal cases was 
treated as controUing; but for the reasons before stated it seems to 
me that where the question arises upon proceedings taken after the 
hearing, that can only be treated as a final hearing or decree which 
disposes of the mérita of the case, and virtually puts an end to the 
litigation. 

I am authorized to say that the circuit judge ooncurs in this opinion. 
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Cemteal Teust Co. and another r. Wabash, St. L. & P. Et. Co. 

and others.' 

Wabash, St. L. & P. Ey. Co. v. Centeal Trust Co. and others.* 

(Circuit Court, E. D. Missouri. April 16, 1885.) 

1. RbCKIVEKS— KaIIiKOADS — MORTGAGOR AND MORTQAGEE — LbSSOB AND LBSSBB — 

Manaokmbnt of Non-Paying Bkanches and Lkasbd Lines. 

The Wabash, etc., Kailway Company is composed of a numher of Consoli- 
dated railroad companies, and has in ita system a number of leased Unes. Be- 
fore eniering the consolidation, the ditïerênt companies composing it had mort- 
gaged their respective properties to secure issues of bonds. A fier the consoli- 
dation was formed, the Consolidated Company issued bonds and gave a gênerai 
mortgage to secure their payment. Bubsequently, heooming unable to pay the 
interest on its boiided indebtedness, it applied for theappointment of receivers 
for the benéfit of ail concerned. Keceivers were appointed, and ordered to 
keep the systera in the condition of a going concern, Imt to keep the accounts 
of the différent liûes separately. Tlie court authorizeJ them to issue their cer- 
tificates in order to pay lien claims, and tlie curtitioatesso authorized weremade 
a flrst lien upon the entire system. Some of the branches earned more than 
enough to pay expenses, and the receivers, without the sanction of the court, 
used this surplus in the payment of lien claims, and gênerai running expensea 
instead of issuing certifloates. Some of the branches belonging to the company 
and some of the ieased lines were found to fall far short of paying running ex- 
penses. This State of facts having been brought to the notice of the court by 
a report of the receivers, and instructions asked for concerning the future 
management of the system, and it having been suggested thaï ihe leases on 
non-paying Unes should he canceled, and ail parties in interest having been 
heard, it was !ield : (1) That where any subdivision earns a surplus over ex- 
pansés, the rental or subdivisional interest should be p.iid to the extent, and 
only to the extent, of that surplus. (2) That where any surplus earned by a 
subdivision has been diverted by the receivers for gênerai expenses, it should 
be made good at once. (3) That where a subdivision earns no more than its 
operating expenses, no rent or subdivisional interest should be paid. (4) That 
where a lessor or subdivisional mortgagee desires possession or foreolosure, he 
should hâve liberty to assert his rights. (5) That the entire system should be 
kept in the condition of a going concern while it remains in the receivers' 
hands. (6) That where a subdivision fails to pay operating expenses, they 
should, if possible, be reduced unlil they do not exceed its income. (7) That 
where it is necessary, in order to keep a subdivision in the condition of a going 
concern, the receivers shall issue certificates which shall be a iirst lien on the 
System, for the purpose of raising necessary funds, and ail equities respecting 
suoh certificates should be adjusted in the final decree. 

2. Same. , 

Af ter the appointment of receivers in the suit instituted by the Wahasli road, 
the trustées in the gênerai mortgage brought suit to foreclose, and the two 
cases were Consolidated. After the consolidation the complainants in the fore- 
olosure suit moved that the receivers who had been appointed be reappointed 
as their receivers; but the order asl^ed for contemplaled a seizure of part only 
of the properties then in the receivers' possession. IJeld, that the receivers who 
had been appointed, acted neither for the mortgagor nor the mortgagee, but for 
the court, and for that reason, and beeause tlîe court had taken possession of 
the System, with the intention of preserving it in its integrity, the motion 
must be overruled. 

Consolidated Cause. In equity. 

"Beported by Benj. F. Rex, Esq., of the St. Louis bar. 
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On the twentieth of March, 1885, the report of Solon Humphreys 
and Thomas B. Tutt, receivers of the Wabash, St. Louis & Pacific 
Eailway Company, was filed herein. It showed among other tbings, 
the earnings and expenses of the leased and branch lines of saidroad 
for the period commencing on tbe twenty-ninth day of May and end- 
ing on the thirtietb day of November, 1884, and that some of the 
branch and leased lines were being operated at a very heavy loss, a 
loss which in one instance had amounted to $167,000, during the 
period named. In closing their report the receivers prayed for orders 
with respect to the future opération of said lines, and concerning the 
payment of interest, and the respective reutals agreed to be paid by 
said Company in the several leases and agreements set forth in the 
report, and it was suggested by the attorney for the receivers, when 
the report was presented, that the best course to pursue under the 
circumstances would perhaps be to cancel the leases on those lines 
wbich were not paying expenses. The court thereupon instructed 
the receivers to send a copy of their report to each of the lessors and 
other parties in interest, and notify them that on April lOth foUow- 
ing, application would be made by the receivers for some action by 
the court as to the future rétention and opération of tbe leased lines. 
On tbe tenth of April the matter came up for hearing, and after a 
full discussion the following opinion was delivered, and ordered by the 
court to be spread upon the records as its order in the promises. The 
motion concerning the reappointment of receivers, referred to in the 
opinion, was made in the case of Central Trust Go. v. Wabash, St. L. 
à P. Ry. Go.; and asked in substance that the receivership existing 
in the suit of the Wabash, St. Louis & Pacific Eailway Company be 
extended to that cause, and receivers be appointed under the bill of 
foreclosure theretofore filed by the said complainants, tbe Central 
Trust Company and James Cheney. 

The motion of Mr. Hagerman referred to was oral and informai. ■ 
He said to the court, in the course of the discussion concerning the 
application of the receivers, that he represented certain bondholders 
of the Toledo, Peoria & Western Eailway Company, one of the branch 
lines, and that his clients wanted eitherthe interest due them on their 
bonds or the road, etc. For a history of this case see 22 Fed. Eep. 
272. 

Wells H. Blodgett, for receivers. 

Wager Swayne, Burnett & Humphreys, and H. T. Kent, for the 
Wabash. 

Butler, Stillman & Hubbard and Philips é Stewart, for the Central 
Trust Co. 

James Tausig, Pattîson é Crâne, J. E. McKeighan, G. B. Adanis, 
Hough, Overall é Judson, John D. Davis, W. H. Bliss, James Hager- 
man, W, B. Sheldon, Foster <& Thompson, McDonald, Butler é Mason, 
Motter de Judson, and D. H. Chamberlain, for lessors, bondholders, etc. 

BpBWEE, J., [orally). Several questions hâve been presented tous 
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the last few days, concerning which we hâve corne to a conclusion, and 
perhapa we had better dispose of those before proceedmg witti the 
hearing of other matters. * * * 

Now, recurring to the gênerai questions that are presented, we name 
some half dozen matters, which, we think, should be passed in the 
forni of an order or orders ; and let me préface them with a brief state- 
ment. 

This Wabash road is composed of many subdivisions. While it is 
a single corporation to-day, yet into it hâve passed many corporations, 
and many separate railroad properties. In administering such a Con- 
solidated property the court must look at, not merely the interest of 
the mortgagee in this gênerai mortgage, or of the mortgagor as a 
single entity or corporation, but aiso the separate and sometimes con- 
flicting interests of the varions subdivisions and their respective in- 
cumbrances j and, back of ail that, the duty which every railroad cor- 
poration owes to the public. For underlying the rule which the su- 
prême court has laid down in respect to the payment, by reeeivers 
when they take possession of railroad property, of prior unsecured 
debts recently accrued, runs the thought, as expressed by the su- 
prême court, that a railroad corporation owes a duty to the public 
which has given it its franchise and enabled it to construct its road ; 
the duty of operating that road for the beneût of the public. While 
that may not be what you may call an absolute duty, enforceable un- 
der ail circumstances, it is still a duty to be regarded and enforced 
by the courts when they take possession of railroads through their 
officers. And that duty is not limited to the opération of merely that 
particular fragment of a road which is pecuniarily profitable in its op- 
érations, but it extends to the road as an entirety, and to ail its 
branches — ail its parts; differing in that particular from tho duty 
which would rest upon the court if it had simply taken possession 
of property used for private purposes, manufacturing or otherwise, 
where the single question might well be saiu to be one of pecuniary 
profit. This Wabash road, as a System, was in opération, a going 
concern, from one end to the other; as such, discharging its duties as 
best it could to its vârious creditors. This court, at the instance of 
the corporation, and to préserve the integrity of this System, took 
possession of it by its reeeivers. It took possession of it as a going 
concern, and, so far as is reasonable and practicable, it should con- 
tinue it as a going concern until it surrenders it to whoever may be 
the purchasers or future holders of it. 

With that préface, and calling thèse separate branches which a ave 
passed into this Consolidated road, subdivisions, since some hâve 
passed in by way of lease and others by way of consolidation, subjeot 
to separate mortgages, we pass orders substantially as follows : 

The first is one which bas already been entered, and we simply 
emphasize by repeating it, that subdivisional accounts must be kept 
separately. That was an order passed by Brother Tbeat at the 
v.23F,no.l6— 55 
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very outset of this receivership, in order that the partîcular equîties 
of each one of thèse divisions, as between tliemselves, might be as- 
certained. 

2. Where any subdivision eams a surplus over expansés, the rental 
or subdivisional interest wiir be paid to the extent of the surplus, 
and only to the extent of the surplus. Any past diversion of such 
surplus for gênerai operating expenses will be made good at once, 
and, if néed be, by the issue of receivers' certificates. Thus, for illus- 
tration, this Toledo, Peoria & Western Eailroad appears by the re- 
port to hâve been earning a- surplus over its operating expenses. 
That surplus iis not the full rental priée, yet even that bas not been 
paid to the lessor, having been used for gênerai operating expenses. 
Any net earnings should be paid over to the lessor, or, if there be a 
subdivisional mortgage, to the mortgagee, and any such diversion as 
that should be made good, and good at once. At the inception of 
this receivership an order was passed authorizing the issue of $2,000,- 
000 receivers' certificates for the payment of such amount of prior 
debts for labor and material. Those hâve been partially paid, and 
without the issue of ail of the certificates authorized, only a half a 
million having been issued. The receivers, hoping, doubtless, that 
the business of the road would continue to be such that they need 
not issue more than half a million receivers' certificates, hâve diverted 
funds, which should be applied to the payment of thèse rents, to the 
payment partially of this past indebtedness. To that extent the di- 
version should be restored. 

3. Where a subdivision eams no surplus, simply pays operating ex- 
penses, no rental or subdivisional interest will be paid. If the lessor or 
the subdivisional mortgagee desires possession or foreclosure, he may 
proceed at once to assert his rights. While the court -will continue to 
operate such subdivision until some application be made, yet the right 
of a lessor or mortgagee whose rent or interest is unpaid to insist 
upon possession or foreclosure vyill be promptly recognized. That, it 
is true, may work a disruption of the System, as evidenced by the 
movement just made in respect to this Cairo division; but the pro- 
eeeding for disruption will corne from the subdivisions. The court 
is not sloughing ofî branches, tearing the System in two; but the dis- 
ruption, if it cornes, will come from those who seek séparation, and 
hâve a légal right so to do. 

4. Where a subdivision not only earns no surplus, but fails to pay 
operating expenses, as in the St. Joseph & St. Louis braiich, the 
opération of the subdivision will be continued, but the extent of that 
opération will be reduced with an unsparing though a discriminat- 
ing hand; that is, if a subdivision does not earn operating expenses, 
and the receivers are running two trains a day, then lop one of them 
olï. If they are running one train a day, and still it does not pay, 
then run one train in two days. While the court will endeavor to 
keep that subdivision in opération, it will make the burden of it to 
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the Consolidated corporation, sud to ail the otlier interosts put into 
that Consolidated corporation, a, minimam. We hâve used the term, 
"with an unsparing but a diHi.riminating hand." By this we mean 
that certain things must be left to the discrétion of the recelvers. It 
may be that running one mixed train, proffering slight accommoda- 
tion to the traveling public, would work a greater déficit than two 
trains, — one furnishing the conveniences of a passenger tra,in, and 
the other purely a freight train. That must be left to the discrétion 
of the receivers. The court is not in a position to détermine as to 
what, in any particular case, will be most likely to work out a mini- 
mum déficit. If there is any controversy hereafter arising under the 
management of the receivers respecting any réduction, wby ail the 
parties interested can apply to the court. Some of thèse branches 
across the river seem, upon the map at least, to be so situated in re- 
spect to connections that a limited number of trains wouid answer 
ail the real demands of the public, and that they would be opéra ted 
vrith a very slight expense. Suppose, as of course it may be expected, 
that there will continue to be a deficieney in the operating expenses 
of such subdivisions, such deficieney will be paid out of the gênerai 
earnings of the Consolidated road, or, if need be, by the issue of re- 
ceivers' certificates. 

While we are both of us loath to go into the receivers' certificate 
business, and do as little of it as is reasonably possible for a court hav- 
ing such large properties in its hands, yet in such a case we think the 
emergency arises. Suppose we take possession of a single short line, 
(and we hâve in one or two other cases,) the continuance of that as 
a going concern is emphasized more than once by the suprême court 
as a duty, as a reason for paying prier indebtedness, and also as a 
reason for issuing receivers' certificates. Stop operating it, and it 
becomes a dead concern; its connections are broken up, and its value 
is impaired. Therefore, to préserve that value, the courts hâve said 
that it is right in a limited degree to issue receivers' certificates, and 
if that be true where the court bas but a single line, it is equally true 
where it has a road with various branches, and as to ail of those 
branches. The value of any branch abandoned is diminished; and 
the court may not consider simply the interests of the Consolidated 
Company, the mortgagor, and the trust company, the mortgagee. It 
is bound to regard the interests of each one of thèse subdivisions that 
went into the Consolidated company, and thus into the receivers' 
hands ; and if the court may and ought to issue receivers' certificates, 
in order to keep a single line a going concern, so, having possession 
of this System, with its various branches, for the same reason, and by 
the same means, it should keep each one of them in opération. 

There will be no modification of the order heretofore entered con- 
cerning receivers' certificates, but ail equities respecting them as be- 
tween the various subdivisions will be adjusted in the final decree. 
There may be, as counsel strenuously urged yesterday, a great many 
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equities as between tlie varions subdivisions in respect to the final 
burden of thèse receivers' eertificates; but they havebeen authorized 
for only such claims as if no receivers' eertificates had been issued; 
and the road, not taken possession of by the court, could hâve been 
cast into liens prier to ail mortgages upon the road and ail its 
branches ; any single labor or material claim could hâve been cast 
into a lien which would hâve been a first lien on the North Missouri 
road, — a lien antécédent to ail its mortgages, — andthere is no impro- 
priety in substituting receivers' eertificates for that kind of claim. 
It simplyputs it on the same basis as the claim stood before the cer- 
tificate was issued. When it cornes to a sale of the road or other 
final disposition of the matter, it may be there will be such equities 
as will justify the casting of the burden of thèse eertificates upon one 
subdivisioii rather than another. If the road goes into a single sale 
as an entirety, the purchaser has got to take the burden of thèse re- 
ceivers' eertificates, and before the court passes the road out of its 
hands the receivers' eertificates will be paid. 

Application also is made for the reappointment of receivers ; or, as 
stated in the language of the motion, for extending the receivership 
to the trust company — the mortgagee in the gênerai mortgage. I con- 
fess that I do not wholly understand why such an order as that is 
asked, and I cannot appreciate what counsel mean when they say, 
"Make the receivers receivers for the trust company, — the mortgagee. " 
As we look upon it the receivers are not receivers for either party. 
They are simply the hand of the court. In the process of the liti- 
gation the court has taken possession of the property, and holds it 
neither for the mortgagor nor the mortgagee, and it matters not, for 
the ultimate détermination of the suit, at whose instance the receivers 
were appointed. They act for neither party. They represent neither 
party. They stand hère simply as the hand of the court, holding the 
property for disposition at the end of the litigation, for the benent of 
ail. So I cannot see what can be gained as a légal proposition by a 
new order of appointment extending the receivership, as counsel say, 
to the trust company, the mortgagee. The receivers will bave no 
greater power, — no différent power, — would owe no différent duty, and 
would be no more and no less subject to the orders of this court than 
they are now, and certainly they would bave no right in the opéra- 
tion of their trust to extend favors to the one side or the other. Fur- 
thermore, as receivers appointed at the instance of the mortgagor in 
the first instance, they took possession of the entire properties while 
this order, as tendered, contemplâtes a seizure of part only of thèse 
properties, not ail. Having taken possession of the road under the 
idea in the first instance that the integrity of the System had a value 
and should be preserved, it seems to us the receivership should con- 
tinue right along in that line. There will be no reappointment of the 
receivers. 

The motion of Mr. Hagerman, representing certain bondholders of 
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tbe Toledo, Peoria & Western Eailroad Company, must be overruled. 
We cannot turn the road over to the bondholders or force it upon 
trustées if they do not corne hère and ask for it. Partially, of course, 
the motion accomplishes its purpose, in that the order will pass, as 
stated above, for paying over the surplus earnings as rent to the cor- 
poration. 

I believe that minutes ail the matters concerning which we hâve 
come to a conclusion. My brotber Tkeat may wish to emphasize 
some portions of it. 

Treaï, J. I think you hâve covered ail the points. 



HoLT and others v. Menendez and others. 
(Cireuit Court, 8. D. JHew York. 1885.j 

1. Thade-Mark — Article Not Man0factured by Owner ov Mark. 

The word " La Favorita," as applied to flour, may be a valid trade-raark al- 
though the flour is not made by the partyusing the trade-mark, but is selected 
and classifled by him, such sélection requiring skill, judgment, and expert 
knowledge. 

2. Samk— LACHES— Injunction—Accounting. 

When a complainant has allowed a party to go on for 14 years using his 
trade-mark without taking any proceedings to protect his rights, an injunction 
to prevent further infringement may be granted, but an accounting will not 
be decreed. 

3. Samb — " La Favorita " Flour. 

The right of complainants to the use of " La Favorita " as a trade-mark ap- 
plied to flour sustained. 

In Equity. 

S. St. J. McCutchin and Roivland Cox, for complainants. 

John Henry Hull, for défendants. 

CoxE, J. Tbis is an action to restrain the infringement of a trade- 
mark. The complainants are engaged in the flour and commission 
business in the city of New York, under the firm name of Holt & Co. 
The firm was organized 40 years ago, and, with tbe inévitable changes 
wrought by time, has eontinued in the same business ever since. 
In 1861 they commeneed to use, and bave since continuously used, 
to distinguish a certain fiour prepared by them, the trade-mark in 
question, "La Favorita." The trade-mark was registered in the pat- 
ent-office, February 28, 1882. 

The défendants, admittingthe useof the name "La Favorita," con- 
tend that they are privileged to use it for the reason that the flour 
sold by them was procured from one S. Oscar Eyder, who, from 1861 
to 1869, was a member of the firm of Holfrà Co., and thus acquired 
a right to the trade-mark, which, in the absence of an express re- 
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linquishmeiit.he retainecl after his withdrawai frotn tlie firm. The 
défendants insist, also, that the use of the words "La Favorita," as 
a brand for flour, did not originate with the complainants; that as 
they use it to distinguish flour manufactured by others, and merely 
^elected by them, there can be nothing to support a trade-mark; and, 
finally, that whatever rights the complainants once had bave been 
forfeited by inexcusable lâches in asserting them. 

The position that Eyder retained an interest in the trade-mark, 
after his connection with the firm had been severed, cannot be main- 
tained. Holt & Co. was a firm of character and influence. For years 
it had preserved its crédit and good name unshaken and unimpaired. 
The trade-mark "La Favorita" was originated, so far at least as the 
New York market was concerned, by its senior member. The brand 
was inséparable from and almost synonymous with Holt & Oo. What- 
ever value it had was due to the exertions and réputation of tbe mem- 
bers of the firm. Its meaning, as a brand for flour, had been im- 
parted to it by them. The moment its use became gênerai it ceased 
to be valuable. Eyder had been a clerk, and from that position was 
promoted to a partnership. His retirement was an event of but little 
more importance than the change of a book-keeper or salesman. 
The firm still lived. It was the intention of the remaining partners 
to continue to transaet the old business in the old way. That Holt 
& Co., desiring to retain the good-will of the firm unimpaired, should 
hâve permitted Eyder to despoil them of the distinguishing brands 
upon which their success largely depended, without a word of remon- 
atrance, is hardly crédible. But when to the presumptions thus aris- 
ing is added the positive testimony that at the time of his withdrawal 
Eyder expressly released ail right to the copartnership brands, fol- 
lowed by his equivocal déniai, it is very clear that the défense based 
upon his title must fail. Proof and probability unité in pointing to 
this conclusion. 

Eegardiug the défense of want of originality it must be said, in 
addition to the fact that it is not pleaded, that the évidence relied on 
is not free from uncertainty and doubt. But even should the finding 
be made that a few years before it was adopted by Holt & Co., the 
name "La Favorita" was used at St. Louis as a brand for flour, it 
must also be said that the use was casual and fortuitous and eon- 
tinued for a short period only. As a distinguishing brand for flour 
at St. Louis it was soon abandoned and forgotten. 

There is no merit in the proposition that the complainants' trade- 
mark cannot be sustained for the reason that the flour is not manu- 
factured by them. The proof is uncontradicted that sélection and 
classification require skill, judgment, and expert knowledge, and add 
value and réputation to the flour when made by those in whom pur- 
ohasers bave confidence. The case of Godillot v. Harris, 81 N. Y. 
267, seems conclusive upoc this point. 

Upon the question of lâches, however, I am oonstrained to say that 
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tlie complainants' cohduct bas been such tliat the relief granted must 
be limited to an injunction. Ryder commenced using tbe brand in 
1869, and bas used it continuously since. That tbe complainants 
knew of tbis, certainly as early as 1871, is not disputed. Tbat they 
protested at ail is denied. Certainly there was no vigor or courage 
sbown by tbem until just prier to tbe commencement of tbis suit, in 
1882. Tbat tbey did not consent is true, but it is equally true that, 
for men wbp believed tbeir rigbts invaded, their course was inconsist- 
ent and misleading. Eyder migbt well bave imagined tbat tbey did 
not intend to call bim to an aecount. The circumstances were sucb 
as to justify tbe belief on bis part tbat be was licensed by silence to 
use tbe trade-mark. It would be inéquitable to compel him to pay 
for its use during tbe long years tbat tbe complainants slept upon 
tbeir rigbts. 

In endeavoring *,o reaeh a just resuit the court should not overiook 
tbe fact tbat tbe delay in commencing tbe suit was unreasonable, and 
tbat some of tbe evils of wbicb tbe complainants complain are at- 
tributable to tber own lâches in this regard. Tbe facts seem to bring 
tbe case witbin the doctrine of McLean y. Fleming, 96 U. S. 245. 

There should be a decree in favor of the complainants for an in- 
junction, witb costs. 



De Kuyper and otbers v. Witteman and others. 

{Circuit Court, S, S. New York. .lanuary 12, 1885.) 

Tkade-Maek— Infringbment — Printing and Sellino Imitation Labels to 
Thied Parties. 

Printing and selling labels in imitation of a trade-mark, with tlie purpose ol 
enabling the parties to whom the labcds are sold to palm ofE their goods upon the 
public as the guods of the owner of the trade-mark, is a violation of the rights 
of such owner. 

In Equity. 

Rowland Cox, for plaintiff. 

B. B. Poster, for défendant. 

Wallace, J. The demurrer in tbis case is without merits. The 
complainants, upon the facts sbown in tbe bill of complaint, bave a 
good title to tbeir trade-mark, and a case for its protection irrespect- 
ive of tbeir statutory rights under the registration in tbe patent- 
ojQSee. As tbe necessary diversity of citizenship exists between tbe 
parties, they are entitled to invoke the jurisdiction of this court. 

Upon the allégations of the bill tbe défendants are actively engaged 
in assisting third persons to use the complainants' trade-mark in vio- 
lation of their rights. The mère act of printing and selling labels in 
imitation of tbe complainants' might be innocent, and, witbout evi- 
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dence of an illicit purpose, would not be a violation of the complainanta' 
rights. It is otherwise, however, when this is done with the obvions 
purpose of enabling others by the use of the labels to palm ofif their 
goods upon the public as the goods of the complainants. 

The demurrer is overruled, with costs. Défendants maj answer 
upon pa^'uient of costs. 



HiLL r. CiTT OF Memphis.* 

(OireuU Court, K D. Missouri. April 27, 1885.) 

1. Municipal Bonds — Loans of Crédit bt Missouri Towns— Spécial Elections 

— ACT op March 21, 1868. 

Wtiere, in a suit upon bonds issued by the town of Memphis, Missouri, in 
payment of a stoclc subscription in the N. M. R. R. Co., a record of a spécial 
élection had under the act of Mardi 21, 1868, to authorize the défendant to issue 
said bonds, was introduced in évidence, and it appeared theretrom that the 
élection was only ordered 12 days before it took place, held, that the record 
showed upon its face that the élection was illégal, and the Issuo of bonds unau- 
thorized. 

2. CoNSTiTUTioNAL Law — BoNDS — AcT OP Maroh 24, 1868, TO Enablb Towks, 

ETC., TO PUND ThBIK DeBTS. 

If the act of March 24, 1868, by the gênerai assembly of Missouri, entitled 
" An act to enable counties, cities, and incorporated to wns to f und their respect- 
ive debts," contemplated a right in towns to subscribe stock thereaf ter and 
issue bonds, or to issue bond3 for subscriplions under old charters, without any 
spécial élection authorizing the issuing of such bonds, it is contrary to section 
14, art. 11, of the Missouri constitution of 1865, and invalid. 

At Law. Motion for a new trial and motion for rehearing. 

The record of élection offered in évidence in this case shows upon 
its face that on January 26, 1871, the spécial élection in question 
was ordered for February 7, 1871, and was held on that day, only 12 
days after the order was made. 

Section é of article 2 of the Missouri constitution of 1865 provides 
that after the enactment of registration laws "no person shall vote un- 
less his name shall hâve been registered at least ten days before the 
day of élection." The act of March 21, 1868, concerning the "Eegis- 
tration of Voters" provides (section 18) that "the clerk of the county 
court shall, 20 days before any spécial élection, * • * cause to 
be delivered to the board of registration, or any mernber thereof, the 
books of registration, who shall immediately proeeed to register qaal- 
ified voters." Section 2 of the same act provides that notice shall be 
given in each district 10 days before the first session of the board of 
registration. Section 14, art. 11, of the Missouri constitution of 
1865, déclares that "the gênerai assembly shall not authorize any 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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county or town to become a stockholder in, or to loan its crédit to, any 
Company, association, or corporation, unless two-thirds of the quali- 
fied Yoters of such county, city, or town, at a regular or spécial élec- 
tion to be beld tiierein, shall assent thereto. 

The act of March 24, 1868, referred to in the opinion of the court 
is entitled "An act to enable counties, cities, and incorporated towns 
to fund their respective debts;" and provides "that the various counties 
of this State be, and they are hereby, authorized to fund any and ail 
debts they may owe, and for that purpose may issue bonds bearing 
interest at not more than ten par centum per annum, payable semi- 
annually, with interest coupons attached; and ail cflunties, cities, or 
towns in this state, which hâve or shall hereafter subscribe for the 
capital stock of any railroad company, may, in payment of such sub- 
scription, issue bonds bearing interest at not more than ten per centum 
per annum, payable semi-annually, with interest coupons attached." 

The charter of the N. M, E. E. Co. referred to in the opinion of the 
court (Laws Mo. 1851, p. 483) specifieally gave counties power (1) to 
subscribe stock; (2) to issue bonds to raise funds to pay such sub- 
scription; (3) to take proper steps to protect the crédit of such county 
and in the same section merely authorized towns to "subscribe to the 
stock and appoint an agent to represent its interests." 

Judgment having been given for the plaintiff, the défendant moved 
for a new trial, and the first of the following opinions was delivered 
thereon April 13, 1885. 

Hoagh, Overall é Judson, F. T. Hughes, and A.J. Baker, for plain- 
tiff. 

Henry A. Cunningham, for défendant. 

Teeat, J. Under the décision heretofore rendered in this case, the 
city of Memphis had no authority to issue bonds for a subscription 
to the railroad unless authorized so to do at an élection held therefor. 
During the trial the record of the alleged élection, whereby the bonds 
would be validated, was offered in évidence, under objections by the 
défendant. Without passing on each of the various points for a new 
trial, it must suffice that the record of the élection on its face shows 
non-conformity with the positive requirements of the statutes. 
Hence the court was in error in its rulings with respect to said rec- 
ord. The motion for new trial will therefore be granted, without 
considering the other points involved, inasmuch as the efïect of said 
record must be conclusive in this suit as to the rights of the parties. 

In order that the parties litigant may not be involved in further 
expense and costs, it may be well to state that the record of the élec- 
tion on its face shows that there was no authority for the issue of the 
bonds sued on. The parties, if they so elect, can submit the case on 
the évidence heretofore offered, and thereupon judgment would nec- 
essarily be given for the défendant. The matters of estoppel hereto- 
fore presented would not prevail in the absence of authority for the 
issue of the bonds. 
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A motion for a rehearing having been made by the plaîutiff, and 
the matter reargued, the following opinion wus delivered Aprii 27, 
1885 : 

Teeat, J. When this case was before the court at a former term, 
it was lield by Judge McCeaby ttiat the auttiority of the défendant to 
Bubscribe stock under the raiiroad charters did not carry the right to 
issue bonds in payment thereof; hence, as that power must be de- 
rived from some other source, there beingno estoppels by the récitals 
in the bonds, the plaintif! rùust produce évidence of such authority. 
The record of a spécial élection had under the act of March 21, 18(i8, 
was produced, whereupon it was held, on the motion for new trial, 
that the same was void on its face ; consequently, as no authority for 
the issue of the bonds existed, the bonds themselves were therefore 
Yoid. On the reargument the attention of the court bas been direoted 
to the act of March 24, 1868; the other act referred to bearing date 
March 21, 1868. Under the constitution of 1865 registration of 
voters was exacted for either gênerai or spécial élections, under such 
provisions as the législature might prescribe with respect thereto. 
Législation describing the détails will be found in said act of March 
21, 1868, conformity with which was not had. Bythe terms of the 
constitution, no county, city, or town, could become stockholders, or 
loan its crédit, to any corporation, unless two-thirds of the qualified 
voters at a regular or spécial élection should assent thereto. Al- 
though, under the rulings of the suprême court of Missouri, the right 
of défendant to subscribe to the stock of the corporations named ex- 
isted, yet there was no right to issue bonds or loan its crédit in pay- 
ment of such subscription, except by complying with said constitu- 
tional provision. Hence, if the act of March 24, 1868, contemplated 
a right to subscribe tbereafter, and issue bonds, or to issue bonds for 
snbscriptions under old charters, irrespective of the needed vote, the 
same would be iiivalid. In this case it f ully appears that no author- 
ity to issue bonds was had under a valid élection. The views of the 
court heretofore expressed are still adhered to^ despite said act of 
March 24, 1868. ' 

Motion overruled. 



EoBBiNS V. Seaes.* 

(Oireuit Oourt, E. D. New York. Febrvary 24, 1885.^ 

Broker— Agrncy for Both Patîtibs. 

A broker who negotiàtes the hiring of a steam-boat cannot act as agent of 
boih parties to the transaction, so as to be entitled to pay for his services from 
each, unless they understood his position and expressly agreed to such pay- 
ments, 

iReported by R. D. a Wyllys Benediot, Esqs., otthe New York bar. 
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Motion for New Trial. 

T. C. Cronin, for plaintiff . 

Scudder d Carter, for défendant. 

Wheeler, J. This action is brought to recover commissions as 
broker on negotiating the hiring of a steam-boat by the défendant of 
onc Wright. The case shows that the plaintiff received a commis- 
sion from Wright for negotiating the letting of the steam-boat to the 
défendant. He could not act as the agent of both parties to the 
transaction so as to be entitled to pay for his services from each, un- 
less they understood his position, and expressly agreed to such pay- 
ments. Dunlop v. Richards, 2 E. D. Smith, 181 ; Pugsley v. Murray, 
i E. D. Smith, 245 ; Rowe v. Stevens, 53 N. Y. 621; Carman v. Beach, 
63 N. Y. 97. Payment for procuring the letting to the défendant 
woald inelude payment for procuring the hiring by the défendant, 
unless there was an express agreement to pay more. There was no 
évidence that the parties agreed tothe payment of any more commis- 
sion than Wright paid. There was évidence that défendant agreed to 
repay to Wright one-half of what he was to pay to the plaintiff, and 
that the plaintiff afterwards spoke to défendant about money for serv- 
ices, and that the défendant said it would be fixed when the charter- 
party was signed. This is ail the évidence there was in respect to any 
agreement by défendant to pay commissions. It was argued that 
this did somewhat tend to show an express agreement to pay beyond 
what Wright paid, and the case was submitted to the jury in that 
view. But this remark, if made, is referable as well to what was 
coming from Wright as to any additional commission, and falls far 
short of being sufQcient to uphold the verdict finding an express agree- 
ment of défendant to pay commissions in addition to what Wright 
paid. 

The motion of défendant to set aside the verdict for plaintiff, and 
for a new trial, is granted. 

It is a well-settled and sahitary principle of law that no agent wlll ever be 
allowed to take upon himself incompatible duties and characters, or to act in 
a transaction wliere he has an adverse interest or employaient.' And the 
rule is sometimes laid down, in gênerai terms, that the same person cannot 
be the agent of both parties to a transaction.^ In this case, it was eorrectly 
held that, in making a contract for the composition of a délit, the same m an 
could not be the agent of both parties, but that, when the composition was 
agreed upon with the créditer by the agent of the debtor, he cuuld beconie 
the agent of the créditer for another and distinct purpose, such as holding the 
money for tlie use of the ereditor. So a person standing in the position of 
agent of both parties cannot exécute a mortgage as the attorney of oue for 
the beneflt of the other.^ 

A contract, however, thus made by a person as the agent of both parties 
is not void, but only voidable at the élection of the principal, if he cornes into 
court on timely application.'' 

1 Evans' Ageiicy, «Il ; T)unne v. Engllsh, ' Green wood v. Spring, 54 Barb. 375. 

L. E. 18 Eq. 624. *Greenwood V. Spring, supra. 

« Hinckley v. Arey, 27 Me. 362. 
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It is not necessary for a party seeking to avoid such a contract to show that 
any improper advantage has been gained over him. He has the option to re- 
pudiate or afflrm the contract, irrespective of any proof of actual fraud.i 

In Sumner v. Charlotte, C. & A. R. Co.^ it was said that the law does not 
favor double agencies. Where, therefore, it appeared, in an action for dam- 
ages against the raiiroad company, that the plaintiiï had employed one C, who 
was a depot-agent of the détendant, to purchase cotlon for hira, and to hold 
and ship it under his directions, it was held that C, in so dealing in cotton 
for the plaintiff, acted solely as the plaintifE's agent, and there was no liability 
in the défendant for any loss resulting tïom the failure of C. to perform his 
duty as such agent. 

In Adams Mining Oo. v. Senter,^ and in Colwell v. Keystone Iran Co.,* how- 
ever, the rule is more accurately laid down that there is no principle of law 
which precludes a person from acting as agent for two principals. In the 
former cfase, Campbell, J., referring to the claim that the double agency in 
the case (the same person being the agent of two nelghboring mines) in- 
volved a conflict of duties, and that ail of the agent's dealings, whereby the 
property of one company was transferred to or used for the other, should be 
held unlawful, said- "There is no validity in such a proposition. The au- 
thority of agents may, when no law is violated, be as large as their employers 
choôse to make it. There are multitudes of cases whei'e the same person acts 
' under power from différent principals in their mutual transactions. Every 
partnerâhip involves such double relations. Every survey of boundaries by 
a surveyor, jointly agreed upon, would corne within similar difflculties. It is 
only where the agent has personal interests [the italies are our own] conjlict- 
ing with those of his principal, [or where the interests of the two principals 
are adverse or incompatible,'] that the law requires peouUar safeguards against 
his acts. There can be no presumption that the agent of two parties will 
deal unfairly with either; and when they both deliberately put him in charge 
of their separate concerns, and there is any likelihood that he may hâve to 
deal with the rights of both in the same transaction, instead of lessening his 
powers, it may become necessary to enlarge them far enough to dispense with 
such formalities as one raan would use with another, but which could not be 
possible for a single man to go through with alone." 

In Colwell V. Keystone Iron Cofi it was aecordingly held compétent for a 
.person in the gênerai employ of the vendor to accept, by the consent of ail 
parties, as agent of the vendee, the delivery of the property sold. 

The fact that the purchaser of negotiable paper, résident in a distant part of 
the state, employs to coUect the same a person who is also an agent for the 
payée, is not very signiflcant of bad faith." 

While a person cannot properly be the agent of both parties, buyer and 
seller, yet if he accepts the position of agent for the buyer without disclosing 
the fact that he is agent for the seller, he cannot afterwards repudiate such po- 
sition to shield himself from liability to the buyer, on the ground that he was 
agent for the seller. Having assumed the relation of agent for the buyer, 
he must be held to a strict performance of the duties, and to ail the liabilities 
the relation imposes.' Where an agent is employed by several principals, the 
coramon employment créâtes a relation and privity between the principals, 
such as will sustain an action for money had and received by one against an- 
other to recover moneys belonging to the former paid over by the agent to 
the latter.' 

A broker "is strictly a middle-man or intermediate negotiator between the 

1 Id. « Helmer v. Krollck, 36 Mich. 371. 

s 78 N. C. 289. ' Cottom v. HoUiday, 69 111. 176. See, 

'26 Mich. 73. also, Bowen v. Johnson, 28 La. Ami. 9. 
*36 Mich. 51. ^ Hathaway v. Town of Ciuoinnatus, 62 

'Supra. N. Y.434. 
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parties; and for some purposes (as for the puipose of signing a contract 
within the statute of frauds) he is treated as the agent of both parties." ^ 
In a subséquent section the same author says: "But, primarily, he is deemed 
merely the agent of the party by whom heis originally employed ; and he be- 
comes the agent of the other party only when the bargain or contract is defl- 
nitely settled as to its terms between the principals. * * * n would be 
a fraud in a broker to act for both parties, concealing his agency for one 
from the other, in a case where he was intrusted by both with a discré- 
tion as to buying and selling, and of course where his judgment was relied 
on."^ An agent cannot claim commission upon a transaction which has 
been entered into in violation of his duties to his principal. The same person 
cannot act as agent for both seller and purchaser, unless both know of and 
assent to his undertaking such agency, and receiving commissions from both. 
Whether such double agency, even with the consent of both principals, is 
consistent with public policy, is not hère decided.^ It is accordingly held that 
a broker employed to sell land (and the same rule would doubtless apply to 
sales of personalty) oannot recover compensation from both parties.'' 

The rule is the same where an exchange of property is effected by a broker 
as where a sale is made.^ Nor can an action for the recovery of commissions 
be maintained in such case against the owner of the property exchaiiged-for, 
although by custom or usage among brokers in the place where the exchange 
was effected, they were entitled, in exchanges of real estate, to a commission 
from each party of 2| per cent, in the value of the property exchanged.*" Ev- 
idence in behalf of the broker to show a custom among brokers to charge a 
commission to both parties in such cases is inadmissible.'' If the broker in such 
a case exacts from a customer a promise of compensation additional to that 
promised by the person employing him to sell or exchange before sending the 
customer to the owner, he cannot recover any compensation from the owner 
for services, although a sale or exchange is effected with such customer.' The 
fact that no loss is suffered from such action of the broker does not vary its ef- 
fect, the transaction being against public policy.^ But where each owner, with 
knowledge that the broker has been employed by both, promises to pay him 
a commission, such promise may be enforced.^" And when a middle-man 
brings together a buyer and seller, each of whom has agreed, without the 
knowledge of the other, to pay the middle-man a commission on any contract 
which may be made between them, in the making of which the middle-man 
takes no part as the agent for either, the conduct of the middle-man in con- 
cealing from each his agreement with the other has been held not tt> be fraud- 
ulent, and hence no défense to an action brought by him against either for 

1 Story, Ag. ? 28; Rucker v. Cammeyer, down that he is entitled to no commis- 
1 Esp. 106; Hinde v. Whitehouse, 7 East, sions from either party. 

5S8, 569; Kemble v. Atkins, 7 Taunt. 260; 'Soribner v. Collar, 40 Mich,375 ; Pugs- 

Henderson v. Bamewall, 1 Younge & J. ley v. Murray, 4 E, D. Smith, 245 ; Parns- 

387; Beal v. McKiernan, 6 La. 407 j worth v. Hemmer, 1 Allen, 494; Walker 

Hinokley v. Arev, 27 Me. 362. v. Osgood, 98 Mass. 348; Raisin v. Clark, 

2 See Wright v. Dannah, 2 Camp. 203 ; 41 Md. 158 ; Meyer v. Hanchett, 43 Wis. 
Farebrother v. Simmona, 5 Barn. & Aid. 246; S. C. 39 WÎs. 419; Lynch v. Fallon, 
333. 11 R. I. 311 ; Rice v. Wood, 113 Mass. 133. 

3 Meyer v. Hanchett, 39 Wis. 419; S. 0. See, also, Carman v. Beach,63 N. Y. 97. 
43 Wis. 246. • Raisin v. Clark, 41 Md. 158. See, also, 

* Watkins t. Cousall, 1 B. D. Smith, 65; Lynch v. Fallon, supra. 

Vanderpoel v. Keams, 2 B. D. Smith, 170 ; ' Farnsworth v. Hemmer, 1 Allen, 494. 

Everhart v. Searle, 71 Pa. St. 256 ; Bennett • Walker v. Osgood, 98 Mass. 348. 

V. Kidder,6Daly, 512; Meyer v. Hanchett, «Everhart v. Searle, 71 Pa. St. 256. 

39 Wis. 419 ; S. 0. 43 Wis. 246 ; Lloyd v. >» Pugsley v. Murray, 4 E. D. Smith, 245 ; 

Colston, 5 Bush. 687 ; Finnerty v. Fritz, 5 Rowe v. Stevena, 53 N. Y. 621 ; Alexahder 

Colo. 174, In which case the rule la laid v. N. W. C. TJniversity, 57 Ind. 466. See, 

also, Meyer v. Hanchett, supra. 
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the commission agreed upon.' In an action against the seller, however, upon 
such a contract, évidence to prove a usage among brokers as to thetime when 
a commission is to be considered earned, was held inadmissible.* An agree- 
ment by a person.desiring to purcliaae lahd, to convoya part ot it to the sell- 
er's broker, cannot be enfoiced by the broker, if one of the considérations of the 
agreement was that he would put such person in communication with the 
seller.' 

ïested by the rnles above laid down, there can be no doubt of the correct- 
ness of tlie principal case. M. D. Ewell. 

Chicago, June 3, 1885. 

' Rupp V. Sampsoii, 16 Gray, 398 ; Siegel ' Enpp v. Sanipson, supra. 
V. Gould, 7 Laiis. 177 ; MuUen v. Keetzleb, • Smith v. Townsend, 109 Mass. 600. 
7 Bush, 253. See, also, Eedfield v. Xegg, 
38 N. Y. 212. 



In re MoVet. 

{District Court, D. Calfornia, April, 1885.) 

Codbts-Martiai, — JuBisDiCTioN OF CiviL CouKTS— Habeas Oonpus. 

Within the sphère of ilieir jurisdiction, tlie judgments and sentences of 
courts-martial are as final and conclusive as tliose of civil tribunals of last re- 
sort, and the only autliority of the civil courts is to inquire whelher the mili- 
tary îiuthorities are proceeding regularly within their jurisdiction. If they 
are", they cannot be interfered with,' no mntter wliat errors may be commiitei 
in the exercise of tiieir lawful jurisdiction. 

On Habeas Corpus. 

J. H. Dlckmson, for petitioner. 

Lient. Col. W. Wintkrop, Dep. Judge Adv. Gen., for respondent. 
Major A. M. Eandol, First artillery. 

HoFFMAN, J. The return to the writ shows that the petitioner is a 
military conviet, imprisoned under the sentence of a military court- 
martial, regularly convened at Fort Vancouver, Washington Territory. 
The record of the court-martial shows that the petitioner was tried 
for having deserted on the thirteenth of April, 1877, from an enlist- 
ment made March 12, 1877. In his défense, the petitioner pleaded 
that at the time of his enlîstment he was a déserter; that in 1875 
he had been tried and convicted of a désertion from a previous en- 
lîstment; that he had been seutenced to imprisonment and to be dis- 
honorably discbarged from service; that he had escaped from cus- 
tody without receiving a certificate of discharge and had subsequently 
made the enlistment, îor désertion from which he was on trial. He 
therefore claimed that under section 1118 of the Revised Statutes, 
which prohibits the enlistment of a "déserter," his enlîstment was 
void, and that he could not be held for the violation Of an engage- 
ment prohibited bylàw. The court overruled the plea, and the peti- 
tioner was tried, convicted, and sëntenced. It is not deniéd that, 
within the sphère of their jurisdiction, the judgments and sentences 
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of courts -martial are as final and conclusîve as those of civil tribun- 
als of last resort. In re Bogart, 2 Sawy. 402 ; Dynes v. Hoover, 20 
How. 82, 

The only authority of the civil courts is "to inquire whether the 
military authorities are proceeding regularly within their jarisdic- 
tion. If they are, we cannot interfère, no matter what errors may 
be committed in the exercise of their lawfuL jurisdiction." Per Mr. 
Justice Sawyer, In re White, 9 Sawy. 52; S. G. 17 Fed. Eep. 723. 
In the same case it is observed : 

"It is not disputed that a military court-martial has gênerai jurisdiction to 
try a party for ttie military ofEense of désertion. * * * xjiis covers the 
whole ground. Jurisdiction to détermine wliether the party is guilty of the 
offense necessarily involves the jurisdiction to détermine what constitutes the 
ofEense under the statute, — jurisdiction to construe the statute and adjudge 
what under the statute constitutes a good défense against the prosecution; 
and to détermine whether or not the facts exist which are claimed to consti- 
tute a valid défense." 

If, as is held by Mr. Justice Sawyeb, "jurisdiction to détermine 
whether a party is guilty of the offense necessarily involves the juris- 
diction to détermine what constitutes the offense," the proceedings 
of the court-martial in the présent case were within its jurisdiction. 

I hâve met with no reported cases where a défense such as nOw set 
up has been entertained; still less where the sentence of a court-mar- 
tial, after disallowance of the plea, has been held void for want of ju- 
risdiction. The défense, howe ver, has heretofore been interposed. In 
the very valuable digest of opinions of the judge advocate gênerai by 
Lieut. Col. Winthrop, I find a note of an opinion by the judge advo- 
eate gênerai, as follows: 

"A déserter who enlists, and afterwards again déserts, cannot, on beiiig 
brought to trial for the second oiïense, défend on the ground that his enlist- 
ment was void, and tliat he, therefore, is not amenable to trial. A plea or 
défense to this effect should not be sustained by the court." 

I cite this ruling to show that the défense now relied on has been 
heretofore set up, and that the question of its validity has appar- 
ently been left to the détermination of the military tribunal. 

It is true that In re Wall, 8 Fed. Eep. 85, Mr. Justice Lowell dé- 
clines to décide whether an illegally enlisted minor who openly leaves 
tihe service, after formally demanding his discharge, would be guilty 
of désertion; but he does not intimate that if tried and convicted by 
a court-martial, its judgment would be whoUy void for want of juris- 
diction. By the forty-seventh article of war it is provided — 
"ïhat any offlcer or soldier who, having received pay, or having been duly 
enlisted in the service of the United States, déserts tlio same, shall, in tirae of 
war, sufter death," etc. 

It would seem that in this article the réception of pay is treated 
as the équivalent of a due enlistment. In the case at bar, the peti- 
tioner was, at the time of his désertion, a,de Jacto soldier of the United 
States. He had voluntarily assumed the obligations, and had at- 
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tempted to secure the rights, of an enlisted man. To avoid the con- 
séquences of his last crime he sets up as a défense that he lias com- 
mitted three previous offenses: (1) A former désertion; (2) an 
escape from confinement after conviction of that crime, and without 
waiting for a certificate of dishonorable discharge; (3) a fraudulent 
re-enlistment in violation of the law and under an assumed name. 
It was not claimed on the argument that during the time of his act- 
ual service he eould commit with impunity any military offense. It 
was only contended that he could not commit the offense of désertion. 
The distinction is not very apparent. It would seem that he must 
be regarded either as a civilian or a soldier. If the former, he was not 
amenable to the military law. If the latter, he was subject to that 
law for any offenses against its provisions. But the claim to immu- 
nity from punishment for désertion would even extend to désertion 
by a sentry from his post, by which the safety of the army might be 
compromised, or to désertions in time of war in the face of the enemy, 
and even to désertions to the enemy for the purpose of conveying 
plans of fortifications or other information obtained in the course of 
his service. 

It may be urged with great force (1) that by the gênerai princi- 
ples Of law a man cannot profit by his own wrong, still less by his 
crime ; (2) that the obvious intent of the statutory provisions prohib- 
iting the enlistment of deserters was to attach an additional penalty 
for a crime, and not to confer an immunity from the conséquences 
of its répétition; and (3) that the interests and even the necessities of 
the service forbid the allowance of the défense set up by the petitioner. 
But this question it is unnecessary, perhaps improper, now to décide ; 
for even if the ruling of the court-martial was erroneous, this court 
has no jurisdiction to correct the error or to reverse its judgment. 

Petitioner remanded. 



In re Boston & Faiehaves Iron Works, Bankrupts. 

{Circuit Court, D. Massachusetts. April 30, 1885.) 

Bankextptct — Clatm for Profits for Infbingemknt op Patent. 

A claim for an account of profits against an infringer of a patent-riglit is not 
provable against his estate in bankruptcy under Eev. St. J 6067. 

A.ppeal in Bankruptcy. 

Browne é Browne, for petitionera. 

O. E. Washburn, for défendant. 

CoLT, J. On Maroh 2, 1878, the Boston & Fairhaven Iron Works 
filed a pétition in bankruptcy in the United States district court of 
Massachusetts, and were adjudged bankrupts. On tbe twenty-second 
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of March, 1880, one Cyril C. Child, of Boston, reeovered judgment in 
the United States circuit court for this district against the bankrupt 
corporation, for the sum of $5,640.26, and $1,773.28, costs of suit, 
upon a daim for profits from the infringement of a patent. On July 
19, 1884, the proof of claim was duly presented before the register, 
who refused to allow the same, upon the ground that it appeared to 
be a claim for damages for infringement of a patent-right not con- 
verted into a judgment, or otherwise liquidated, prior to the date of 
bankrnptcy. Subsequently, the district court heldthat the claim was 
provable against the estate Under section 5067 of the Eevised Stat- 
utes. This ruling was based upon the assumption admitted by coun- 
sel that the decree in the patent suit was not for damages but for the 
profits of the bankrupt corporation, as an infringer of the patent. The 
présent hearing arises on an appeal by the assignées to this ruling 
of the district court. 

A claim for damages for a tort is not a claim provable in bank- 
rnptcy, unless liquidated or reduced to judgment prior to the date 
of proceedings in bankruptcy. In re Schvchardt, 15 N. B. R. 161 ; 
Black V. McClelland, 12 N. B. R. 481; In re Ilennocksburgh, 7 N. B. 
E. 37. 

A claim for an account of profits against an infringer of a patent- 
right bas been held to be provable in bankruptcy, on the ground that 
it is not a claim for damages, but is more like an équitable claim for 
money had and received, for the use of the patentée, the wrong-doer 
being a trustée of the profits for the patentée. Watson v. Holliday, 
20 Ch. Div. 780; Re Blandin, 1 Low. .543. 

But this view has been disapproved by the suprême court in Root 
V. Railway Co. 105 U. S. 189, 214, where, upon oareful considération, 
it was held that the infringer of a patent-right was not a trustée of 
the profits derived from his wrong for the patentée; that to hold 
otherwise would, in effect, extend the jurisdiction of equity to every 
case of tort where the wrong-doer had realized a pecuniary profit from 
his wrong. The court decided that a bill in equity for a naked ac- 
count of profits and damages against an infringer of a patent could 
not be Bustained upon the ground that the infringer was a trustée for 
the profits. See, also, Child v. Boston é Fairhaven Iran Works,^ve- 
cently decided by the suprême court of Massachusetts. 

It seems to us that the reasoning of the court in Root v. Railway 
Co. is décisive of the question raised by this appeal. It follows that 
the claim of Child was not a claim provable against the estate of the 
bankrupts, and should not be allowed, and that the ruling of the dis- 
trict court should he reversed. 
v.23F,no.l6— 56 

1 137 Mass. 51& 
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United States v. Seaman. 
(Œrcuit Court, S. D. New York. April 7, 1885.) 

1. FEDBnAii Elections— Rev. St. §§ 5511, 5514— Fhaudulent Attempt to Votb 

AT Election pob Représentative in Congress- Indictmbnt. 

An indictment charging a party with a fraudaient attempt to vote in the 
name of another person at an élection for a représentative in congress had and 
conducted uiider the laws of the state of New York, by which state officers 
and représentatives to congress are voted for on separate ballots, which are de- 
posiied in separate ballot-boxes, that fails to allège that auch party aitempted 
to vole for a représentative in congress, is iusufflcient, 

2. Same — Construction of Kev. St. ^§ 5511, 5514. 

The essence of the crime created by seciion 5511 of the United States Re- 
vised Stalutes is an attempt to vote unlawfuUy for a représentative in congress, 
and not merely an attempt to vote unlawfully at an élection at which a repré- 
sentative may be voted for. 

On Motion in Arrest of Judgment. 

Elihu Root, U. S. Dist. Atty., Benj. B. Poster, Asst. U. S. Dist, 
Atty., and Charles A. Hess, for défendant. 

Wallace, J. The défendant was tried and convicted upon an in- 
dictment charging him with a fraudaient attempt to vote in the name 
of another person at an élection for a représentative in congress had 
and conducted under the laws of the state of New York on the fourth 
day of November, 188é. The indictment did not allège that the 
défendant attempted to vote for a représentative in congress. Nor 
did the évidence upon the trial show such an attempt specifically, 
State and local officers were voted for at that élection. There were 
seven separate ballots and separate boxes. Under the laws of this 
state separate ballots are required for représentatives in congress 
from those which contain the names of state officers and local offi- 
cers. It appeared by the évidence that the défendant presented him- 
self at the poils and handed to one of the inspectors of élection a 
ballot or ballots, when a question arose as to his right to vote by the 
name which he gave, and he was arrested. At the close of the évi- 
dence the counsel for the défendant asked for an instruction that the 
défendant be aoquitted upon several grounds, and among them, be- 
cause there was no proof that he had attempted to vote for a repré- 
sentative in congress. The court refused to give this instruction to 
the jury, and instructed them that they were authorized to find the 
défendant guilty if they were satisfied upon the évidence that be at- 
tempted to vote at the élection under an assumed name. 

The question is now made, upon a motion in arrest of judgment 
and for a new trial, whether the indictment was sufficient, and whetiier 
there was error in the ruiing at the trial. The offense for which the 
défendant was indicted was created by the act of congress of May 31, 
1870, commonly known as the enforcemeut act, and is now found 
in section 5511, Eev. St., in the chapter relating to crimes against 
the élective franchise. The section déclares : 
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"Tf, at an élection for représentative or delegate in congress, any peison 
knowingly personates and votes, or attempts to vote, in the name of any o( her 
person, whether living, dead, or flctitious, or votes more than once at the same 
élection for any candidate for the same office, * * * he shall be punished 
by a fine of not more tliaa $500, or by Imprison ment not more than three 
yearS, or by both, and shall pay the costs of the prosecution." 

Section 5514 déclares that "whenever the laws of any state require 
that the name of a person to be voted for as représentative in con- 
gress shall be contained on any ballot witb the names of other per- 
sons to be voted for at the same élection as state, municipal, or local 
officers, it shall be deemed sufficient prima faeic évidence to convict 
any person charged with voting or olïering to vote unlawfuUy under 
the provisions of this chapter, to prove that the person so charged 
cast or offered to cast a ballot wherein the name of such représenta- 
tive might by law be printed or contained." Although the language 
of section 5511 is sufficiently broad to authorize a conviction when 
the accused bas voted or attempted to vote in the name of another at 
any élection for représentative in congress, irrespective of the fact 
whether he voted or attempted to vote for such représentative or not, 
it ought not to be so construed, even if resort could not be had to sec- 
tion 5514 for interprétation of its meaning. If such a construction 
were admissible a grave doubt woald be suggested whether congress 
had not transgressed its constitutional power by creating an offense 
which it is the exclusive province of the state to create and punish. 

It is for the several states to détermine by their own laws how their 
own officers shall be elected, who may or may not vote for such offi- 
cers, and what acts of commission or omission, respecting the exer- 
cise of the élective franchise in the élection of such officers, shall be 
eriminal. The only restriction upon their power in this behalf is 
found in that article of the constitution which prohibits the state f rom 
denying orabridging the rights of citizens to vote on account of race, 
color, or previous condition of sei'vitude, and the appropriate législa- 
tion of congress to enforce this provision. 

The power of congress to intervene by législation respecting snch 
offenses as the one for which the défendant was tried, isconferred, if 
it bas been conferred at ail, by that clause of the constitution which dé- 
clares that "the times, places, and manner of holding élections for 
senators and représentatives shall be prescribed by each state by the 
législature thereof ; but the congress may at any time make or alter 
such régulations, except as to the place of choosing senators." It 
bas been seriously debated whether the power to regulate the "times, 
places, and manner of holding élections" ineludes the power to pre- 
scribe stny régulations or restrictions upon the exercise of the élective 
franchise by the voters of the states, and whether any interférence with 
the a,uthority of the states to déclare who shall vote or shall not vote, 
and what penalties shall attach to unlawful voting, or for the viola- 
tion of their own laws concerning élections, i« warranted by the power 



884 FEDERAL EEPORTEB. 

to regulate the "manner of holding élections." It lias been contended 
that the objeot of the provision was simply to give to the national 
government the means to protect itself from being orippled by hostile 
action of the states in refusing to provide suitable means for holding 
élections for représentatives. The suprême court, however, hâve de- 
cided otherwise in Ex parte Siebold, 100 U. S. 371, and Ex parte 
Clarke, là. 399, where the constitutionality of some of the provisions 
of the enforcement act were vindicated. It was there held that con- 
gress, in the exercise of its lawful authority, could make the violation 
of state laws for securing the purity of élections by state officers a 
fédéral crime ; but the court was careful to confine its opinion to the 
constitutional validity of such législation when it was legitimately ex- 
ercised to regulate élections for représentatives in congress; and Mr. 
Justice Bradley, speaking for the court in Ex parte Siebold, used the 
following language : 

"In what we hâve said it must be remerabered that we are dealing only 
with the subject of élections of représentatives to congress. If, for its owji 
convenience, a state sees fit to elect state and county oflBcers at the same time, 
and in conjunction with the élection of représentatives, congress will not be 
thereby deprived of the right to make régulations in référence to the latter. 
We do not niean to say, however, that for any aots of the offlcers of élection, 
having exclusive référence to the élection of state or county officers, they 
will be amenable to fédéral jurisdiction ; nor do we understand that the en- 
actments of congress now under considération hâve any application to such 
aets. " 

No act of congress should be interpreted, unless the language used 
admits of no other interprétation, to press beyond the certain confines 
of constitutional power, (U. S. v. Coombs, 12 Pet. 72;) and especially 
should this rule be observed in the interprétation of a oriminal statute 
relating to offenses upon the border Une of the national jurisdiction. 
Such, clearly, would be the character of the statute in question if it 
explicitly made it a crime to vote or attempt to vote under an assumed 
name for a state or county officer at any élection for a représentative 
in congress. Such a statute would not only be of doubtful constitu- 
tionality, but no doubt is entertained that it would be plainly uncon- 
stitutional, unless the act made criminal could in some way affect the 
élection of a représentative, as it might in those states where ballots 
for the state or local officers contain also the name of the candidate 
for représentative. 

Aside from thèse gênerai considérations, a clear exposition of the 
meaning of the section is furnished by section 5514. That section 
can hâve no application if it is unnecessary to prove, upon the trial 
of an indictment under section 5511, that the accused voted or at- 
tempted to vote for a représentative in congress. It demonstrates 
the intention of congress to legislate only to the extent required to 
secure an honest and unvitiated élection of représentatives, and in 
this behalf not to make any act pénal which does not necessgirily mil- 
itate against this object. 
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Eeading both sections together it seems plain that tlie essence of 
the crime created by section 5611 is an attempt to vote unlawfuUy 
for a représentative in congress, not an attempt to vote unlawfuUy at 
an élection at which a représentative may be voted for. The indict- 
rnent should therefore hâve charged that such an attempt was made 
by the défendant. 

As there was no such averment, the défendant was improperly con- 
victed. 

Benedict, J. I am of the opinion that the défendant is entitled 
to a new trial, for the reason that at the trial it was conceded by the 
district attorney that the indictment did not aver an attempt to vote 
for représentative in congress. The charge to the jury, to which no 
exception was taken, shows that the case was tried upon this under- 
standing. If it had been submitted to the jury to say whether the 
évidence satisfied them that the accused attempted to vote for repré- 
sentative in congress, and the jury upon such a charge had found the 
accused guilty, I incline to think the indictment sufficient after ver- 
dict to authorize judgment. The imperfect averment of the indict- 
ment would hâve been cured by such a verdict. But the verdict, taken 
in connection with the charge, renders it plain that the jury did not 
by their verdict necessarily find the accused guilty of having attempted 
to vote for a représentative in congress. The absence of such a find- 
ing entitles the accused to a new trial. 

Brown, J. The défendant, in my judgment, could not be lawfuUy 
convicted unless the jury found that he attempted to vote for a rep- 
résentative in congress, Upon the évidence and proper instructions, 
the jury might possibly hâve found that he did attempt to vote for a 
représentative in congress. Had they been instructed they must find 
such an attempt or acquit the défendant, the imperfect averment in 
the indictment would, I am inclined to think, bave been cured by a 
gênerai verdict of guilty. But the instructions given, and the dis- 
claimer by the district attorney at the close of the trial, in efifect com- 
pletely withdrew this question from considération of the jury. The 
verdict of guilty does not, therefore, import a finding that the défend- 
ant attempted to vote for a représentative in congress; and upon this 
ground alone, and without expressing any opinion on the other top- 
ics considered in the opinion of the circuit judge, I think a new trial 
should be ordered. 



886 VËDëSAIi BEFOIiTEE. 

Pabkeb, Trustée, v. Montpeliee Carbiaoe Co. 

(Oircu.it Court, D.Vermrmi. May ]9, 1885.) 

Patents for Inventions — Baby-Carhtage Top — Infringemb kt. 

Re-issued patent No. 10,363, granted August 7, 1885, to Horatlo (i. Parker, 
trustée, for an improved baby-carriage top, held valid, and infringed by the de- 
vice used by defendaat; foUowiag I-'arker v. iitow, 23 Fbd. Kep. 253. 

In Equity. 

William C. Strawbridge, for plaintiff. 

Hiram A. Huse, for défendant. 

Wheelek, J. This cause bas been heard on a motion for a prelim- 
inary injunction to restrain an alJeged infringement of reissued let- 
ters patent No. 10,363, granted August 7, 1883, to the plaintiff for 
an improvement in children's carriages. The same patent with an- 
other which expired February 11, 1885, was before the circuit court 
for the district of Massachusetts, upon a former reissue, in Richard- 
son V. Noyés, 10 0. G. 507, S. G. 2 Bann. & A. 398; and in its présent 
form was before the circuit court for the district of Connecticut in 
Parker v. Stow, 23 Fbd. Eep. Sf52. In the former case the plaintiff 
obtained a decree principally, apparently, upon the patent which has 
now expired ; the court remarking (Lowell, J.) that Eichardson's pat- 
ent, which was the one now in question, "must be restricted to the 
particular devices there specially described. " The défendant relies 
upon this remark, and claims that the patent so restricted would not 
cover the alleged infringement, which is precisely the same as that ad- 
judged to be an infringment in Parker v. Stow. The case of Rie h- 
ardson v. Noyés does not appear to hâve been before the court in 
Parker v. Stow; but if it had been, there is not so much discrepancy 
between them as to make it probable that the décision in the latter 
case would bave been any différent. The patent in the latter case 
appears to bave been held valid for the particular devices for chang- 
ing the position of the top of the carriage relatively to the child's 
head, rather than for a broad invention of a movable top for such a 
carriage. The devices of that défendant and this, vary from those 
particularly described in the patent only in the mode of fastening in 
position and in the place of the joint, and in each of thèse respects 
éacb appears to be an équivalent of the other, as appears to bave been 
held in that case. The authority of that case is not weakene^ by the 
other case, and as it covers this case, both as to validity of the patent 
and infringement, the plaintiff appears to be entitled to a preliminary 
injunction as prayed for. 

Motion granted. 
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ScHEiDLER ». TusTiN ancl others. 

[Circuit Court, W. D. Pennsylmrda. May 13, 1885.) 

1. Patents por Intentions— Novbltt. 

Tliure is nothing patentable m the applicalion to a horizontal steain-engine 
and boiler ot old devioes in the précise combinalions in which tliey had pre- 
viously existed in steam-engines with vertical bcilers, the resuit ohtained being 
the same in character with the original result. 

2. Same— Patent No. 269,329. 

Letters patent No. 269,329, granted December 19, 1882, to Reinhard Scheidler, 
relating to a eombined bed-plate and heater for portable steam-engines with 
horizontal boilers, hdd to be invalld for want of novelty. 

In Equity. 

M. D. à L. L. Leggett, for complainant. 

Bakewell à Kerr, for respondents. 

AcHEsoN, J. The bill charges the défendants with the infringe- 
ment of letters patent No. 2^9,329, granted to the complainant De- 
cember 19, 1882, upon an application filed October 7, 1882. The 
complainant's invention relates to a eombined bed-plate and heater 
for portable steam-engines with horizontal boilers. It is formed hol- 
low, and contains pipes through which the feed-water is supplied to 
the boiler, and is neaiiy triangular in cross-section, the top and outer 
sides being in planes at right angles to each other, while the under 
or hypothenuse side is made concave or concentric with the shell of 
the boiler to "fit closely" thereto. The bracket or pillow-block, which 
supports the main shaft of the engine, is cast in a single pièce with 
the heater, and is vertically divided through the center of the bear- 
ing-box ; the cap being secured to the pillow-block by horizontal bolts, 
and being supported at the lower end by a seat formed on the top of 
the heater. 

The patent bas four claims, each purporting to be for a combina- 
tion of devices. The iirst olaim is as follows: 

"(1) In comblnation with a horizontal boiler for portable steam-engines, a 
eombined bed-plate and heater, the pillow-block or support for the bearing of 
the main shaft of which is cast in a single pièce tlierewith, and having a 
vertical division through the center o£ the box-opening, substantially as set 
lorth." 

The second daim is the same as the first, with the addition, as 
part of the combination, of the bolts which secure the cap to the 
pillow-block, "extending horizontally into or through the same." The 
third claim reads thus : 

"(3) In combination with a horizontal boiler for portable steam-engines, a 
combiiied bed-plate and heater, extending lengthwise and secured to said 
boiler, ôf triangular or neariy triangular cross-section, having the side thereof 
contacting with the boiler-shell, curved or concentric therewith, to allow it 
to lie with its surface on the boiler throughout its whole extent, whereby ail 
the beat possible may be conducted from the boiler to the heater, in addition 
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to that produced from the exhaust steam, as and for the purpose hereînbefore 
set forth." 

The fourth claim covers the seat for the support of the cap in 
eombination with "a combined bed-j)late and heater for portable 
steam-engines, having its pillow-block cast intégral therewith, as de- 
scribed." 

The engine which is alleged to infringe this patent was built by 
John H. McNamar, a manufacturer of engines, etc., at Newark, Ohio, 
in the summer of 1882, and was by him sold and delivered to one of 
the défendants on or about the first of August of the same year. 
This engine, it is admitted, embodies the devices and combinations 
covered by the first two claims of the patent, but infringement of the 
other claims is denied. Whether or not there is infringement in fact 
of the third claim dépends upon the proper construction thereof. It 
calls for a combined bed-plate and heater, having the concave side 
thereof "contacting with" the boiler shell, curved or conoentric tbere- 
with, "to allow it to lie with its surface on the boiler throughout 
its whole extent." In the same connection the spécification uses the 
terms "to fit closely." It also mentions a diaadvantage from "buck- 
ling," often resulting "when a space is left between the heater and 
the boiler;" and one of the objects of the invention is declared to be, 
"by bolting the bed-plate and heater with its curved and most widely 
extended side in direct contact with the boiler and fire-box, to obtain 
therefrom ail the beat possible." Now the prier state of the art, un- 
doubtedly, was such that this claim must be confined within very 
strict limits, and hence the défendants with much reason contend 
that it must be held to exclude any sensible intervening space be- 
tween the curved side of the bed-plate and the boiler-shell. Thus 
construed, the defendant's engine does not infringe, for therein the 
combined bed-plate and heater and the boiler-shell do not touch each 
other, but are separated by a clearly perceptible space, open, and, ac- 
cording to expert testimony, in extent sufficient materially to inter- 
fère with the transmission of beat from the boiler to the heater. The 
agreed distances, indeed, between the hypothenuse side of the bed- 
plate and the sheets of the boiler-shell are but one-half of an inch 
and forty-one sixty-fourths of an inch, and between the same side of 
the bed-plate and the top of the rivet heads, one quarter of an inch 
and nine sixty-fourths of an inch. Thèse distances do strike one as 
unimportant, and they ought, perhaps, to be so held. At any rate, 
in the further considération of this case, it will be treated upon the 
theory that if the third claim is valid, infringement thereof is shown. 

Touching the fourth claim of the patent. I need only say that, dis- 
carding any doubt arising upon the évidence as to whether the cap 
of the defendant's pillow-block is seated upon the heater, I will assume 
the fact of infringement. 

This brings us to a considération of the merits of the patent, and 
at the outset it must be said that the patent is extremely narrow at 
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the best. Ail the claims — the first three in express terms and the 
foiirth by implication — are limited to portable steam-engines having 
horizontal boilera. Hence, ail the combinations are open to free 
public use when applied to vertical boilers. Now, it is well known 
and in proof that portable steam-engines with vertical and horizontal 
boilers hâve long been in common use for the same gênerai purposes. 
Agaia, under the évidence it is, beyond disputation, clear that ail the 
devices entering as éléments into the several combinations were old 
at the date of the alleged invention. They had ail been previously used 
on portable steam-engines. The spécification hère admits that a com- 
bined bed-plate and heater for steam-engines was not new, and that the 
method of heating it by exhaust steam was also old. But the uncon- 
tradicted évidence goes far beyond this admission, and conclusively 
establishes that long prier to the allegèd invention portable steam- 
engines with horizontal boilers were provided with combined bed- 
plates and heaters, laid lengthwise upon the boiler and closely fitted 
thereto, of various shapes, in cross-section, — oval, rectangular, tri- 
angular, etc., — the pillow-block being sometimes bolted to the heater 
and sometimes cast intégral therewith. Now, if the évidence stopped 
right there, it might well be doubted whether, in the undeniable prier 
state of the art, the complainant's patent discloses anything more 
than the exercise of mère mechanical skill. Atlantic Works v. Brady, 
107 U. S. 192; S. C. 2 Sup. Ct. Eep. 225; Phillips v. City of Dé- 
troit, 111 U. S. 604; S. C. 4 Sup. Ct. Rep. 580. 

But the défendants hâve furnished spécifie proofa of anticipation, 
and they are unusually full. And, first, let us take an instance of a 
vertical engine. Such engines were built as early as 1877, and since, 
by C. Aultman & Co., of Canton, Ohio. The proof s in respect thereto 
are complète, and include as an exhibit the bed-plate and heater taken 
f rom one of thèse engines which was sold in 1879. The Ajiltman was 
a portable steam-engine with a vertical boiler, and it had a combined 
bed-plate and heater, of triangular shape in cross-section, placed 
lengthwise upon the boiler and fitted closely thereto. The side of the 
bed-plate next the boiler was concentric therewith. The pillow-block 
was cast in a single pièce with the bed-plate and heater, and it was 
divided throagh the center of the box-opening at right angles to the 
length of the heater, and the cap was secured to the pillow-block by 
bolts extending longitudinally. The above-mentioned exhibit also 
shows a lip overlapping the outer end of the cap of the pillow-block, 
and a bearing for the inner end of the cap formed by the projecting 
end of the bed-plate. This identical form of combined bed-plate and 
heater is capable of use on horizontal boilers, and, in fact, C. Ault- 
man & Co. hâve recently so applied it. True, some of the complain- 
ant's witnesses state that to make it safe and practicable for a hor- 
izontal boiler the bottom-rest for the cap should be increased; but if 
this be conceded, the object could be effected by the mère elongation 
or extension of the bed-plate, — a change within the grasp of the lowest 
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grade of meclianîcal skill. At the utmost, then, ail tliat the complain- 
ant did was to apply to a horizontal engine and boiler old devices in 
the précise combinations in which they had previously existed in an- 
gines with vertical boilers; the resuit obtained by the new application 
being the same in character as the original resuit. That therein 
there was nothing patentable, may be confidently affirmed upon the 
authority of the cases of Pennsylvania R. Co. v. Locomotive Truck Co. 
110 U. S. 490; S. G; 4 Sup. Ct. Kep. 220; and Blake v. City and 
Ccmnty of San Francisco, 31 0. G. 380; S. C. 5 Sup. Ct. Eep. 692. 

But the évidence is cOnvincing that the complainant was not, in 
tact, the first to apply thèse devices and combinations to horizontal 
boilers. For example, it appears that portable steam-enginea with 
horizontal boilers, manufactured and sold by George B. Stevenson 
between the years 1873 and 1880, had the pillow-block cast in one 
pièce with the combined bed-plate and heater, with a vertical divis- 
ion through the box-opening, and with a seat for supporting the 
lower end of the cap of the pillow-bloek, to prevent downward move- 
ment; the bolts which secured the cap to the box running horizon- 
tally, or in a line with the bed-plate. By indisputable évidence it is 
shown that the Stevenson engine embodied ail that is embraced in the 
first, second, and fourthclaimsof the complainant's patent. Further- 
more, in that engine the combined bed-plate and heater was laid 
lengthwise upon the boiler in close proximity therewith, and the proof 
is quite satisfactory that in several instances, at least, prior to 18S0, 
it was triangular in cross-section. 

Again, the Thomas engine, a portable steam-engine with a hori- 
zontal boiler which was manufactured and sold as early as 1876, 
deserves spécial mention. It had a combined bed-plate and heater 
extending lengthwise on the boiler and bolted thereto, of nearly tri- 
angular shape in cross-section, and the side thereof nest the boiler 
was curved or concentrie therewith. The bed-plate was fitted origi- 
nally close to the boiler, but, as afterwards made, was bolted about a 
quarter or three-eighths of an inch from the boiler. This engine had 
the pillow-block bolted to the heater and divided horizontally, but it 
completely anticipated the third claim of the patent, especially as 
that claim has been construed for the purposes of this case. 

There is much other évidence of prior knowledge and use, but it 
would subserve no good end to extend this opinion by a particular 
référence thereto. Suffice it to say that in my jadgmentthe défense 
of want of novelty is fully made out. And, having reached this con- 
clusion, I deem it unnecessary to consider the further défense that 
has been insisted on, resting on the alleged invalidity of the patent on 
the ground, as is claimed, that. it is for mère aggrogations of old 
devices. 

Let a decree be drawn dismissing the complainant's bill, with costs. 
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Vacuum Oïl Co. v. Bdffalo Lubbicating Oïl Co. 

(Circuit Court, N. D. New York. March 20, 1885.) 

1. Patents fok Inventions— Novelty— Patent No. 68,426. 

Claims 2 and 12 of patent No. 68,426 granted to Hiram B. Everest, on Sep- 
tember 3, 1867, for an improvement in apparatua for distilling pelroleum, held 
void forwant of novelty. 

2. SaMB— DiSCLAIMBK. 

After the teim ot a patent lias expii-ed, it is too late to file a disclaimer. 

In Equity. 

Wallacb, J. For the reasons stated orally at the hearing of this 
cause the second and twelfth claims of the patent in suit (No. 68,426, 
granted September 3, 1867, to Iliram B. Everest, assigned to com- 
plainant) are clearly void for want of novelty. Inasmuch as no dis- 
claimer has been filed, it is unnecessary to consider the validity of 
the other claims. After the term of a patent has expired it is too late 
to file a disclaimer. The suit canuot therefore be maintained, and 
the bill is dismissed. 



Gage v. Kellogg and another. 
[Circuit Court, N. D. New Tm-k. May 29, 1885.) 

1. Patents for Intentions — Claim for Machine and Prockss fok TJsino It. 

There cannot be in ilie aame patent a claim for a machine and a claim for 
the process of using that machine. 

2. Samb — Reissue Void— Bnlargement op Claims. 

Rei.ssufd letters patent No. 8,615, dated March 1, 1879, and granted to William 
B. Fisher for an improvement in seed-steaming apparatus, expand the claims 
in the original patent, and are void. 

3. SAira— Infkingement. 

Reissue No. 8,615 compared with défendants' machine which is used to 
moistenmeal, and not to dry orclean the aeedfor slorage orshipping, and lidd 
not infringed, 

John Dane, Jr., for complainànt. 

John W. Munday, for défendants. 

CoxE, J. The complainànt, as assignée, seets by bill in equity to 
restrain the infringement of reissued letters patent No. 8,615, dated 
March 11, 1879, and granted to William B. Fisher for an "Improve- 
ment in methods and apparatus for treating seeds." The applica- 
tion for the reissue was filed February 19, 1878. The original pat- 
ent. No, 129,018, is dated July 16, 1872, and is for an "Improve- 
ment in seed-steaming apparatus." The défendants contend, among 
other défenses, that the reissue is void, its claims having been ex- 
panded after a delay of five years and seven months. The claims 
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are placed below side by side. 
not found in thô other. 



The italics in eacli show the mattet 



Original. 

1. The combination of the hopper, 
H, perforated conical steam-eoï7, B, 
jaoket, O, shaft, B, and rotating arma, 
C C, carrying sorapers, E S, cotisti- 
tiiting an improved apparatus for 
treating oily seeds, as and for the 
purpose herein set forth. 

2. The improved method of cîean- 
ing and drying oleaginous seed hy 
feeding the same over the inolined 
surface of a perforated conical steam- 
coû, substantialJy in the manner de- 
saribed. 



Eeissue. 

1. The herein desoribed method of 
treating seed, consisting in allowing 
it to flow downward around a central 
perforated steam réservoir, and forc- 
ing Jets of steam from said réservoir 
outward through the mass of seed, 
the flow of said seed being regulated 
by stirrers, substantially as set forth. 

2. The combination, with a seed 
réceptacle provided with a perforated 
steaming device, arranged within or 
below the material operated upon, of 
devices for stirring its contents at 
will, said devices operating upon a 
platform, substantially as ^nA for the 
purposes set forth. 

3. In combination with a seed ré- 
ceptacle for holding the seed while be- 
ing steamed, means for directing the 
steam into said seed, and horizontally 
rotating stirrers adapted to regulate 
the flow of said seed, substantially as 
setfo7-th. 

4. An apparatus for treating ole- 
aginous seed by steam, consisting of a 
reixptade adapted to reoeive and re- 
tain the seed at will, a steaming de- 
vice adapted to be surrounded by said 
seed and eject steam in différent di- 
rections outwardly from within the 
mass, and rotating stirrers, substan- 
tially as described, whereby said seed 
may be thoroughly permeated by said 
steam, substantially as and for tfie 
purposes set forth. 

The first claîm of the original, whieh is for the apparatus, contains 
the following éléments : First, the "hopper j " second, the "perforated 
conical steam-coil;" third, the "jacket';" fourth, the "shaft ;" fifth, the 
"rotating arms;" sixth,the "scrapers;" and, seventh, (construing the 
patent liberally,) the "bed," "base," or "table." For this claim the 
reissue substitutes three indefinite and nebulous claims, — the second, 
third, and fourth,-^each enlarging and expanding the scope of the 
original. In the second claim the "hopper," "perforated conical 
steam-coil," "jacket," "rotating arms," "scrapers," and "table" are ail 
discarded, and in their places appear "a perforated steaming device," 
"a seed réceptacle," and "devices for stirring its contents at will, said 
devices operating upon a platform." It will be observed that as thèse 
devices stir the contents of the seed réceptacle they must necessarily 
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be so located tliat they can perform this function. In the drawing 
they are placed outside of and below the hopper. In the original 
they are not described as doing the work of stirrers. 

The third claim is even more sweeping in its terms. It deals with 
a combination having three éléments: A "seed réceptacle for hold- 
ing the seed while being steamed," "means for directing the steam 
into said seed," and "horizontally rotating stirrers adapted to regu- 
late tbe flow of said seed." 

The fourth claim is hardly less ambiguous. It is for a "réceptacle 
adapted to reçoive and retain the seed at will;" "a steaming device, 
adapted to be surrounded by said seed, and eject steam in différent 
directions, outwardly, from within the mass ;" and "rotating stirrers." 

In the so-called "process claim" the method of "cleaning and dry- 
ing oleaginous seed" becomes in the reissue a method of "treating 
seed." A manufacturer, therefore, who, like the défendants, is en- 
gaged in moistening linseed meal for the press is as much within this 
claim as one engaged in drying or cleaning. 

The only attempt, either in the testimony or the brief, to défend 
the patent from the attack based upon the expansion of the claims, 
bas référence to this iirst claim of the reissue. The attention of the 
complainant's expert witness was called to it, and he expressed the 
opinion that it is not broader, but narrower, than the original, for the 
reason that it is limited by the use of the words, "the flow of said 
seed being regulated by stirrers." His silence with référence to 
the other claims is suggestive. Even if this theory of the witness 
were correct, it would still be for a différent invention. But is it cor- 
rect ? The patentée himself evidently undersfcands that this claim ia 
only for the process of treating seed by the apparatus, and the whole 
thereof, described in the patent. He says : 

"I do not wish to be understood as claiming, broadly, the art of treating 
seed by steam; neither do I wish to be understood as claiming, broadly, ail 
mechanism with which steam may be used for treating oleaginous seed, irre- 
spective of the construction, arrangement, and opération of the same, as I am 
aware that steam has been employed heretofore for the purpose of treating 
seed." 

In the original and in the reissue he seeks to secure the method of 
using the apparatus described in each respectively. The diflBculty ia 
that in the original the description is narrow and spécifie, in the re- 
issue it is broad and gênerai. 

It is quite évident that no one would infringe the original who did 
not use a perforated conical steam-coil, or its équivalent, which, in 
the description, the drawing, and the claims, is made an élément, 
and an essential élément, of the invention. It is equally clear that 
when the inventor, in the reissu.e, speaks, for instance, of "means for 
directing steam into said seed," he uses language broader and more 
generic in ita scope and meaning than is used in the original. A 
mechanism might infringe the claims of the reissue, and be entirely 
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outside of the claims of the original. For a "perforated steamîng 
device," "a central perforated steam réservoir," etc., many équiva- 
lents Buggest themselves, which would not oocuyy such a relation to 
a "steam-coil." In short, for the apt terms and perspicuous state- 
ment contained both in the description and the claims of the original 
patent, obscure and gênerai language bas been substituted. In no 
case bas a word of a more limited meaning been employed, but in al- 
most every instance the reverse is true. In studying the reissue the 
conviction is forced upon the mind that the inventor had before him 
his own and other machines, when drawing its spécification, and that 
he endeavored to cover them ail by an ingénions and clever use of 
words. Had the décision inMiller v. Brass Go. 104 U. S. 350, been 
announced at that time it is safe to assume that so venturesome an 
undertaking would not bave been attempted. The language of Coon 
V. Wilsou, 30 0. G. 889, S. G. 5 Sup. Ct. Eep. 537, is applicable. 
The court say : 

"In the présent case, there was no mistake in the wording of the claira of 
the original patent. ïhe description warranted no other ciaim. It did not 
warrant aiiy claim covering bands not short or sectioual. The description 
had to be changed in the reissue, to warrant the new claims in the reissue, 
ïhe description in the reissue is not a more cle.ir and 3atisfa<3tory statement 
of what is described in the original patent, but is a description of a différent 
thing, so ingeniously worded asto cover collais with continuous long bands, 
and which hâve no short or sectional bands." 

The conclusion is therefore reached that the reissue is void under 
the doctrine so often announced by the suprême court, and which bas 
been reaffirmed as lately as May 4, 1885, in WoUensak v. Reiher, 5 
Sup. Ct. Eep. 1132. 

But irrespective of thèse considérations the inquiry is suggested, 
with référence to the first claim of the reissue, can there be in the 
same patent a claim for a machine and a claim for the process of using 
that machine? I hâve reached the conclusion that there cannot be, 
with some hésitation, for the reason that the question has not been 
argued by eounsel, and yet I am unable to understand how the com- 
plainant can avoid the rule enunciated in the following cases : Mac- 
Kay V. Jackman, 12 Fed. Rep. 615; Brainard v. Cramme,^à. 621; 
Goss V. Gameron, 14 Fed. Eep. 576; Ilatch v. Moffitt, 15 Fed. Eep. 
252; New v. Warrcn, 22 0. G. 587; Corning v. Biirden, 15 How. 252. 

But, in any view, the défendants do not infringe. Their machine 
is used to moisten meal, not to dry or clean the seed for storage or ship- 
ping. It is doubtf ul whether the apparatus described in the complain- 
ant's patent could be used at ail with moistened linseed meal. The 
experiment has not been tried, as no machine precisely like the pat- 
ented apparatus was ever built or operated, and the testimony seems, 
practically, to be unanimous that themeal would clog in the space be- 
tween the jacket and the coil, and soon cease to flow. The défendants 
hâve no conical steam-coil or central réservoir. There is no flowing 
down of the seed around a perforated steam réservoir while being sub- 
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jected to the action of tbe steam. There are no adjustable stirrers, 
performing the functions of complainant's stirrers, and the flow is not 
regulated by their action. Nor can it be said, remembering that an 
équivalent must perform the same function in substantially the same 
manner, that for thèse éléments mecbanical équivalents are used. 

ïake, for illustration, the lower part of the seed réceptacle. In the 
description the inventer states as follows : 

"The lower part of the seed réceptacle, (represented at 0,)adapted for par- 
tially conflning the seed and steam, when the softening and moistening pro- 
cess is required for pressing or other purposes, may be removed, and a per- 
forated or screen-jacket substituted in lieu thereof. By the employaient of 
the latter the steam may be forced directly through the moving seed and 
screen-jacket, in such a manner as to eleanse it, and remove and carry away 
ail impurities and excess of moisture previously contained therein." 

It is said that for this the steam-jacket of the défendants (the sides 
of their tub or kettle are made double and filled with steam) is an 
équivalent; but the défendants' jacket does not perform the same 
functions as the jacket 0. Certainly it does not perform them in sub- 
stantially the same way. If a curb were placed around complain- 
ant's table the défendants' jacket would, perhaps, be an équivalent 
for such curb. 

For thèse reasons it follows that the bill must be dismissed. 



ToMKINSON V. WiLLETS MaNTJF'g Co. 

{Circuit Court, S. D. New York. March 7, 1884.) 

1. Patents fok Inventions— Dkcrke by Consent — Res Judicata. 

When a decree lias been entered by consent inaprior suit declaring a patent 
valid, and that complainant is the sole owner Ihereof, such decree will be 
consldered binding, as to ail questions determined theieby, in a second suit 
between the same parties. 

2. Samb — Design Patents— Infringement — Resemblance. 

It is not necessary that a design patent should be copied in every particular 
to constitute an infringement. It is sufflcient if the resemblance is such that an 
ordinary puTchaser would be deceived, although the infringer has deviated 
slighily in détails, or has omitted something whicU an expert could discover. 

In Equity. 

Frank v. Briesen, for complainant. 

Philo Chase, for défendant. 

CoxE, J. This is an equity action for infringement founded upon 
design patent No. 13,295, granted to John Slater, assignor to Gildea 
& Walkei-, September 12, 1882, for a design for a vegetable dish. The 
patent is now owned by the complainant. The invention relates to 
a new shape or configuration for a vegetable dish or other similar 
household article of china. The claims are as follows: 
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(1) The design for a rectangular vegetable dish, having «pper straîght sec- 
tion, c, central curved section, d, and lower straight section, e, substantially 
as shown. (2) ïlie design for a rectangular vegetable dish, having straight 
top and a section, d, curved flrst outward and then inward in such manner 
that the base of the dish is smaller than its top, substantially as shown. (3) 
The design for a vegetable dish, having parallel sides, a, a', and parallel sides 
b, h', and composed of the sections, c, d, e, substantially as shown. 

It wili be observed that as to the handles, ornamentation, size, and 
color of the dish, nothing is said in the claims. They are for the 
«hape only. 

In June, 1883, prior to this suit, the complainant commenced an 
action in the United States circuit court, district of New Jersey, against 
the défendant for an infringement of this patent, The complaint was 
in ail respects similar to the one in the présent suit. The défendant 
appeared by its président and consented to a decree and an injunc- 
tion as prayed for. On or about the twenty-first of July, 1883, a 
final decree was entered, by which it was determined that the com- 
plainant is the sole owner of the letters patent in suit,, and that they 
are good and valid in law. That decree was pleaded and proved in 
this action; it is valid and binding upon the rights of the parties, and, 
as to ail the questions determined by it, is res judicata. Unfortu- 
nately, perhaps, for the défendant, the court is not now permitted to 
consider the défenses, which, by the defendant's own action, are thus 
eliminated from the case. The question of infringement is alone open 
to investigation. 

In approaching this subject, the rule with référence to design pat- 
ents should be kept steadily in view. It is by no means necessary 
that the patented thing should be copied in every particular. If the 
infringing design has the same gênerai appearance, if the variations 
are slight, if to the eye of an ordinary person the two are substan- 
tially similar, it is enough. It is of no conséquence that persons 
skilled in the art are able to detect différences. Those who bave de- 
voted time and study to'the subject, who hâve spent their lives in 
dealing in articles similar to those in controversy, may see at a glance 
features which are wholly unimportant, and unobserved by those whose 
pursuits lare in other directions, and who are attracted only by gên- 
erai appearances. If the resemblance is such that a purchaser would 
be deceived, it will not aid the infringer to show that he has deviated 
slightly from a straight line in one place and from a curved line in 
another, or that he bas added or omitted something which an expert 
can discover. Gorham Co. v. White, 14 Wall. 511 ; Lehnbeuter v. Holt- 
haus, 105 U. S. 94 ; Wood v. Dolby, 19 Blatchf. 214; S. 0. 7 Fed. Eep. 
475; Sim. Pat. 218; Walk. Pat. § 375. Teated by this rule, I am 
constrained to say that the défendant infringes. 

The principal différence pointed out between the two dishes in con- 
troversy is that in the upper vertical section of defendant's dish the 
sides are not exactly parallel, but bulge outwardly, departing from a 
straight line something less than half an inch. It is thought, how- 
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ever, that tbis divergence is not suÊScienily marked to arrest the atten- 
tion of the average observer. , Bearing in mind that the patent deala 
witb shape alone, the same conclusion must be reached with référence 
to the other différences suggested by the defendant's witnesses. 
There shouid be a decree for the complainant. 



EiCHARDSON V. Beesnahan and others. 
(Circuit Court, D. Massachusetts. May 15, 1885.) 

Patents for Inventions— Infringbmbnt—Fourth Cl aim of Patent No. 101 ,931. 
The fourth claim of patent No. 101,931, dated April 12, 1870, granted to N. 
J. Bimonds for a leather-cutting presa for shoe stocks, construed, and held not 
infringed by défendants in the use of arevolving block and cutting-die, without 
the cutting-press described ia viie spécifications and drawings of the Simonds 
patent. 

In Equity. 

W. A. Macleod, for complainant. 

C. A . Taber, for défendants. 

OoLT, J. This suit is brought upon letters patent. No. 101,931, 
dated April 12, 1870, granted to N. J. Simonds, for a leather-cut- 
ting press. The complainant dérives title to the patent by assign- 
ment. The invention relates to certain improvements in cutting- 
presses, used for cutting shoe stock, and consists, among other things, 
in so constructing the preas that the cutting-block, as it recèdes from 
the die, will vibrate or swing, and thus expose the cutting-die; also, 
in imparting to the cutting-block a rotary motion relative to the cut- 
ting-die, whereby, in cutting, a change of contact of the surface of the 
block is constantly produced, and a smoothness of face preserved un- 
der the continued cuts of the die. The défendants are charged with 
infringing the fourth claim of the patent, which is as follows: "The 
revolving cutting-block, P, in combination with the cutting-press, sub- 
stantially as and for the purpose specified." The défendants use a 
revolving block and cutting-die, but they do not use the cutting-press 
described in the spécification and drawings of the patent. At the 
outset, therefore, the question arises as to the proper construction of 
claim 4. Does it cover the combination of a revolving block and 
cutting-die, or is it limited to the combination of a revolving block 
and the cutting-press set out in the patent ? The claim says a re- 
volving block in combination with the cûtting-press. The cutting- 
press refers to the mechanism set out and described in the patent. 
It not only includes the cutting-die, but the other mechanism involved 
in the machine, and elaborately set forth in the spécification. There 
is nothing to be found in the patent which shows that the worde cut- 
v.23F,no.l6— 57 
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ting-press are synonymous with cntting-die; on the contrary, when 
the term is used elsewhere in tbe patent, it plainly refers to the en- 
tire mechanism of the machine, The natural meaning of the words, 
as well as the sensé in which they are used in the patent, forbid the 
construction contended for by the complainant. It would be a forced 
and unwarranted construction to say that cutting-press means cutting- 
die, and by this means make the claim cover ail leather-cutting ma- 
chines in which we find a die and a revolving cutting-block. And, in 
view of the prior state of the art, we think the broad claim of a re- 
volving cutting-block, in combination with a die, would be void for 
want of novelty. Simonds was not the first inventer of a revolving 
cutting-block; and we find a revolving cutting-block in combination 
with a die in the leather cutting-machine made by S. D. Tripp as 
early as 1868 and 1869, and a revolving cutting-block operated upon 
with knives in prior machines for cutting méat. It was necessary, 
therefore, for Simonds to limit his claim, in order that it might be 
valid, to the spécifie mechanism described in his patent. The de- 
fendants not using such mechanism, there can be no infringement, 
and the bill must be dismissed. 
Eill dismissed. 



Jenkins and others v. Gornet. 
{Circuit Court, D. Massaohusetts. May 11, 1885.) 

Patents for Inventions— Hyslop Machine for Makino Shob-Shanks— Ih- 
fbingbment. 

Patent No. 159,577, dated February 9, 1875, granted to John Hyslop, for an 
improvement in machines for making shoe-shanks, held valid, and infringed 
by deféndant'8 machine, having a forming die, flanged table, and vibrating 
arma. 

In Bquity. 

C. H, Drew and C. F, Perkins, for eomplainants. 

P. E. Tucker and C. H. Swan, for défendant. 

CoLT, J. This suit is brought upon letters patent, numbered 159,- 
577, dated February 9, 1875, granted to John Hyslop, Jr., assignor to 
the eomplainants, for an improvement in machines for making shoe- 
shanks. The invention relates to a device for packing shoe-shanks 
upon a table after leaving the cutting and forming dies, by which 
means the labor is saved of packing by h and. The same patentée is 
the inventor of a machine for cutting, punching, and bending métal 
shoe-shanks, for which a patent, No. 129,347, wasissued July 16, 1872. 
The patent in suit was intended as an attachment to this machine. 
This appears from the drawings, spécification, and évidence. The 
claim of the patent is as follows: 
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"As an improvement in machines for cutting and bending metallic shoe- 
shanks, t.he combination, with the forming die, E, of flanged table, P, and 
vibrating arms. H, fastened to a shaft, I, oscillated by mechanism, substan- 
tially as desciibed, as and for tlie purposes set forth." 

The objection is urged that the.claim of the patent does not describe 
an operative device. The claim is for a packing device in combina- 
tion with a forming die, in a machine for cutting and bending shoe- 
shanks, and taken in connection with the prior machine, it is plainiy 
operative and useful. The description of the prior machine in the 
patent being suf&ciently clear and spécifie, it became unnecessary to 
make the movable former, D, whieh comes forward and presses against 
the forming die, E, or the other éléments of the prior machine, parts 
of the combination claimed in the patent. Lootn Co. v. Higgins, 105 
U. S. 580. But, in view of the prior state of the art, it is contended 
that the patent is void for want of novelty, and we are referred to 
several patents as anticipating the Hyslop invention. 

ïhe Kellogg patent, for printing-presses, dated January 6, 1863, 
shows a "fly" which receives the printed work as it passes from the 
press, and deposits the sheets, one by one, in a box. It can hardiy 
be said, we think, that the "fly" of a printing-machine anticipâtes 
the Hyslop device. The mechanism may be somewhat similar, but 
the mode of opération is différent. Nor does the Kellogg patent con- 
tain the same combination of éléments as the patent in suit. 

The Weymouth patent, dated September 25, 1866, for making en- 
velopes, bas a device for slightly compressing the envelopes as they 
fall from the machine. It is difBcult to understand from the drawings 
precisely the opération performed by what is termed the "foUower." 
It is évident the device would not work in a machine for making shoe- 
shanks. Certain parts of Weymouth pressing device are absent from 
Hyslop's machine. If we regard the claim of the patent as a com- 
bination of a forming die with a packing device, the Weymouth patent 
présents no such combination. 

As l'or the Baird patent, granted June 8, 1869, for an improvement 
in reeeiving and conveying blanks from printing-presses, it is mani- 
fest that the mechanism is quite différent from the Hyslop device. 
The Briner patent. No. 159,559, for forming spring shanks for shoes, 
is dated the same day as the patent in suit; but we think the évi- 
dence goes to establish the fact that the Hyslop invention was prior 
in point of time. It is therefore unnecessary to discuss the ques- 
tion of anticipation. So far as Briner undertakes to prove the use 
of a packing device similar to Hyslop's, for a period of six years prior 
to the date of bis patent, we cannot but conclude from bis whole 
testimony that he bas failed to establish such use with anything like 
the clearness and certainty that is necessary. 

Upon the question of infringement we entertain no doubt. The 
defendant's machine bas a forming die, flanged table, and vibrating 
arms. The fact that the blanks are eut before use in défendant'» 
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machine can make no différence. The patent in suit is uot for any 
cutting mechanism. The invention is simply a forming die, which 
bends the shank so that it will stand on its edge in combination with 
the packing device. The end attained in both machines is the same, 
and the mechanism is substantially the same, or the équivalent. In 
the patent in suit the blank falls to' the table by the action of grav- 
ity, after being operated upon by the forming dies. In the defendant's 
machine the working faces of the forming dies are horizontal, so that 
gravity cannot take the shank from the forming dies. Means are 
theref ore provided to push the shank from the dies ; and, as it is neces- 
sary for the shank to be on its edge, the forward end of the table is so 
shaped that in pushing the blank forward it will turn from a flat to 
an edgewise position. The devices are in substance the same, and 
the différences of construction are insufEcient, in our opinion, to re- 
lieve the défendant from the charge of infringement. ïhough the 
invention of Hyslop is limited in its scope, we think it fairly patent- 
able. He was the iirst to attach a packing device to a machine for 
making shoe-shanks. 

Let a decree be entered for the complainants, foraninjunctionand 
account, as prayed for in their bill. 

Decree for complainants. 



The E. B. Wabd, Jr.* 

Caelsdotxbb and others v. The E. B. Waed, Jr.' 

(Gircuit Court, B. D. Louisiana. March 27, 1885.) 

CoiitTSTOw— Damagbs for Dbaths of Relatives. 

Jrielatives of persons whose lives hâve been lost by reason of a collision upon 
tlie high seas are entitletl to recover, under the gênerai admiralty law, from 
the offending vessel damages for the loss of the sooiety and support of their 
deceased relatives, and for the value of their personal efl'ects. 

Admiralty Appeal. See 17 Fed. Eep. 456. 

John D. Bouse and Wm, Orant, for libelants, appellants. 

Wm. S. Benedict and A. J. Murphy, for claimants, appellees. 

Paedbe, J. This cause came on to be heard at this time upon the 
plejadings and évidence, and was argued by counsel, whereupon, and 
in considération thereof, the court doth find the following facts : 

(1) The steam-ship E. B. Ward, Jr., owned by Oteri & Bro., of New Or- 
léans, and the Swedish bark Henrik, were, on the twentieth day of January, 
1882, in the Gulf of Mexico, about 95 miles off Cape San Antonio, Island of 
Cuba ; the steam-ship proceeding on her voyage, under steam, in a direction 
south-east by south, and the bark proceeding, under sail, north by west. 

lEeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Both vessels were fully equipped, and earried tlie usual lîghts. At 9 o'clock 
p. M. the vessels sighted each other. The bark first saw the Ward ofE her 
port bow, first her white light, then both lights, and the only évidence pro- 
duced by claimants — that of the man at the wheel of the Ward — shows that 
the red or port light of the Henrik was the first and only light seen by the 
Ward. It follows, therefore, that the Ward was approaching the Henrik 
across her course, when the two vessels carne in sight of each other, some 
time before the collision. In this situation, the wheel of the Ward was put 
to starboard, and afterwards hard a-port, the vessel changing her course 
about one and one-half points under each. While tlie wheelivas hard a-port, 
the Ward struck the Henrik amid-ships, sinking her in a very few minutes. 
The sailors mentioned in the libel (part of the crew of the Henrik) went 
down with her, and were drowned. 

(2) The bark Henrik kept her course after she sighted the Ward, beingthe 
same course she had been sailing since 5 o'clock p. m., until the collision was 
inévitable, when she lufEed, but was struck before she had changed her course 
very uiaterially. As the wind was blowing from the east, and the sails of 
the Henrik were close set, the lulHng had a tendency to check her speed and 
to prevent a collision. The master of the Ward adraits that the two vessels 
would hâve corne together head on, if the Henrik had not lufEed. This being 
tlie case, the action of the bark was not a fault, even if an error of judgment, 
since it wascaused by the immédiate présence of a péril caused by the Ward. 

(3) The Ward was running at the rate of nine miles an hour when she first 
saw the lights of the bark, but did not check her speed, when, according to 
the answer of the claimants and the conduct of lier offlcers, tlfere seems to 
hâve been doubt as to the true position of the bark. No attempt was made 
to stop, by the offlcers of the Ward, until after the collision actually occurred.. 

(4) The steam-ship E. B. Ward, Jr., was solely in fault for the collision 
with the Henrik, 

(5) The libelants are the légal représentatives of the three sailors named in 
the libel, who lost their lives in said collision, in manner and form as alleged 
in said libel. 

(6) The said sailor. Cari Peterson, was bornon the dayof , 1837, 

and was 45 years old at the time of his death, and was earning £2 15s. per 
month. Gustof Leander Jonssen was born on the eighth day of April, 1860, 
and was 22 years old at death, and was earning £2 per month. Erick Ander- 
sen Holm was born the fitteenth day of January, 1844, and was 38 years old, 
and was earning £3 per month. Each of said sailors was of good moral char- 
aeter, industrious, and contributed to the support of libelants. Each of said 
sailors lost elothing and personal effects of the value of $75, and the said Holm 
lost in addition his chest of tools, valued at $480. 

(7) That by the said wrongful and négligent acts of the said steamer E. B. 
Ward, Jr., her master and crew, the said libelant Christina Carisdotter, widow 
and légal heir of Cari Peter Peterson, in the manner and means by which said 
Peterson came to his unlimely death as heretofore found, bas sufiEered dam- 
ages for the loss of the services, society, comfort, and support of her said hus- 
band in the sum of $2,000, and for personal effects in the sum of $75. 

(8) That by the said wrongful and négligent acts of said steamer, her mas- 
ter and crew, the said libelants John Gustaf Jonssen and his wife, Charlotta 
Jacksdotter jonssen, surviving father and mother and sole hoirs at law of said 
Gustaf Leander Jonssen, in the manner and means by which said Jonssen 
came to his untimely death x» heretofore found, hâve sufîered damages for 
the loss of services, society, comfort, and support of their said son in the sum 
of $2,000, and for personal effects in the sum of $75. 

(9) That by the said wrongful and négligent acts of the said steam-ship, her 
master and crew, the said libelants Ulrika Beata Holm, mother, and Eva 
Maria Holm, sister, and both heirs of Erick Andersen Holm, in the manner 
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and means by which said Holm came to his untîmely death as heretofore 
found, hâve sufEered damages for the loss of services, society, comfort, and 
support of their said son and brother in the sum of $2,000, and for personal 
eÊEects in the sum of $182.20. 

1. I find that the steam-ship E. B. Ward, Jr., was in fault in not 
80 changing her course, in présence of the approaching bark, as to 
avoid said bark, and in nqt reversing her engines and stopping when 
her ofScers were in doubt as to the position of the bark. 

2. In my opinion the bark Henrik simply complied with the well- 
established rules of navigation in keeping her course until the collis- 
ion became apparently inévitable; and that it was not a fault on her 
part to attempt to avoid the collision at the last moment, while in the 
présence of a danger brought about by the fault of the steam-ship. 

3. Libelants, in my opinion, are entitled to reeover under the gên- 
erai admiralty law for the loss of the society and support of their de- 
ceased relatives, and for the personal effects. 

It is therefore ordered, adjudgçd, and decreed that the libelant 
Chriatina Carlsdotter, surviving widow of the said Cari Peter Peter- 
son, deceased, do hâve and recover of the steam-ship E. B. Ward, Jr., 
the sum of |2,075. That the libelants John Gustof Jonssen and his 
■wife, Charlotta Jacksdotter Jonssen, parents of the said Gustof Lean- 
der Jonssen, deceased, do hâve and recover of the said steam-ship E. 
B. Ward, Jr., the sum of $2,075; and that Ulrika Beata Holm, the 
mother, and Bva Maria Holm, the sister, of the deceased Erick Ander- 
son Holm, do hâve and recover of the steam-ship E. B. Ward, Jr., the 
sum of $2,182.20, — ail with 5 per cent, interest on each sum from Jan- 
uary 20, 1882, until paid, and ail costs of suit. And whereas, the said 
steam-ship E. B. Ward, Jr., having been claimed by Salvator Oteri 
and Joseph Oteri, was released unto them on bond, with E. M. Stella 
as security: It is ordered, adjudged, and decreed that libelants re- 
spectively hâve judgment against the said Salvator Oteri, Joseph Oteri, 
and E. M. Stella, in solido, for the several amounts awarded as above 
against the said steam-ship E. B. Ward, Jr., with 5 per cent, interest 
per annum from January 20, 1882, until paid, and ail costs of 
this suit. It is further ordered that exécution issue in favor of each 
of said libelants for the amount due them respectively in due course. 
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Kelly and others v. Otis.* 

{Circuit Court, E. D. Louisiana. January 30, 1885.) 

Seamen'b Wages— Rbv. St. ^ 4577-4586. 

The gênerai maritime law, wliich, in a case of seminaufrngium, or where the 
vessel was condemued and sold as loo unseaworthy to be repaired, gave dis- 
charged seamen passage home and wagea up to the time of reaching home, is 
moditied by tlie statutes of the United States which provide for ail cases of dis- 
charge of seamen in foreign ports, and, in case of destitute seamen, tlieir return 
home, by the consular agents of the United States, at the expansé of a tund de- 
rived from the one-lhird of the tliree montlis' extra wages collected by the con- 
suls or agents from ail American ships discliarging seamen in foreign ports, 
except where ships are stranded or wrtcked, or condemned as unfit for service. 
See sections 4577-4586. Rev. St. 

Admiralty Appeal. 

R. King Cutler and E. D. Crnig, for libelants. 

W. S. Benedict eknd Ainhrose Smitk, for défendant. 

Pardbe, J. About December, 1882, the schooner John G. Whip- 
ple, of which the succession of Peter A. Fronty was the owner, and of 
which Henry Otis was the mortgagee in possession and control, sailed 
from this port for the port of Minatitlan, Mexico, with a cargo of lum- 
ber. With more or less trouble from leaking the voyage was made 
in safety, and the cargo delivered. A return cargo of mahogany tim- 
ber was loaded, consigned to said Otis, and, on the 14th day of Feb- 
ruary, 1883, the said schooner sailed from said port of Minatitlan for 
the port of New Orléans. At the time of sailing, according to the 
sworn protest of the master, mate, and carpenter, — the twolatter be- 
ing libelants herein, — the said schooner was tight, staunch, and strong; 
had her cargo well and sufficiently stowed and secured ; had her hatches 
well calked and covered ; and was well and suiïïciently manned, etc. 
On the sixteenth of February she encountered heavy head seas and 
storms, which so distressed her through laboring and leaking that the 
master, on consultation with his officers and crew, abandoned the 
voyage and turned back to the port of departure, which was safely 
reached on the seventeenth day of February. On the 17th the mas- 
ter appeared before the American consul and made protest, which on 
the 20th was extended, and was signed and sworn to by the master, 
mate, and carpenter. On the same day, on application of the master, 
the consul ordered a survey, which resulted in recommending the forth- 
with discharge of the cargo to ascertain the cause and extent of the 
leaks. After the discharge of cargo, on the first of March, the consul 
ordered another survey, which, on March 3d, resulted in finding as 
follows : 

"We flnd fîve planks on each side started from her transom, main boom 
broken, her jithstiiy parted, the after-port chain-plate broken, and tiie bolts 
iooae; her seams from light-water mark to plankshire and wood ends open, 
causing great leaks; her water-way seams we find very much open, and there 
is no doubt that the seams sprung open in the sea-way, causing her to leak 

IReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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badly; that the said vessel is badly strained and uiiflt for soa in her présent 
condition, and in dilapidated condition, which would necessitate a repair, 
whicii in tiiia port could not be had, but at an exorbitant expenae wliich would 
tar exceed iier value when completed. " 

On this fiading the schooner was advertised and sold, the sale tak- 
ing place on March 7th, under the authority of the consul. . March 
8th the crew were paid off in f uU and discharged by the consul, but no 
future pay was given then, nor expense for sending them home was 
provided. The entire crew returned to this port at their own expense, 
and hâve brought their libel against Otis as owner, each for three 
months' advance pay, for $25 expense of passage home, and for $10 
expense of board in foreign port while waiting to get passage home. 
In the district court their demand was rejected, because the évidence 
showed a condemnation and sale of the schooner within the provisions 
of section 4583 of the Eevised Statutes of the United States, in which 
case no damage in the nature of extra wages or for expenses or pas- 
sage money is recoverable under the law. In this court the right to 
recover is claimed, notwithstanding the sale and condemnation under 
article 4583, because the schooner was unseaworthy when she sailed 
from the port of New Orléans, within the knowledge of Otis, as owner, 
and unknown to libelants, from whom it was concealed. 

The évidence in the record does not satisfactorily show that the 
schooner was unseaworthy when she sailed from the port of New Or- 
léans on the voyage to Minatitlan ; and such fact of unseaworthiness 
is entirely inconsistent with the fact that the voyage was made in 
safety, with the sworn protest of February 20fch of two of the libel- 
ants, and with the additional fact that at Minatitlan no complaint 
was made by any of the crew, under section 4559 of the Eevised Stat- 
ntes, which provides for a survey in case of unseaworthiness in a for- 
eign port. But, considering the fact that the schooner was old and 
decayed, and leaked a good deal on the voyage to Minatitlan, and was 
found to be dilapidated by the board of survey after her return from 
the attempted voyage from Minatitlan to New Orléans, I am disposed 
to think that she was unseaworthy when she left New Orléans, The 
évidence, however, entirely fails to show that Otis, the alleged owner, 
but really the mortgagee in possession, had any knowledge of her 
unseaworthiness or acted with bad faith in any respect. The libel- 
ants cannot, therefore, recover from him on any such ground. In fact, 
in no aspect of the caae made by the évidence can I see that libel- 
ants can recover against the respondent. 

Section 4583, to the effect that "no payment of extra wages shall 
be required upon the discharge of any seaman in cases where vessels 
are wrecked or stranded, or condemned as unfit for service," makes 
no exception in terms, and, unless we can hâve a case where a ship 
shall be condemned as unfit for service, and yet be seaworthy, it 
would seem to be difScult to imply or infer an exception. It would 
seem that no statutory right to three months' wages can exist in any 
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case of discbarge of seamen in a foreign port, where the vessel is con- 
demned as unfit for service. ïhe three months' extra wages under 
the statute are elearly intended to be in lieu of expenses and passage 
money, to enable the discharged seamen to return home. 

The gênerai maritime law which, in a case of seminaufragium, or 
where the vessel was condemned and sold as too nnseaworthy to be 
repaired, gave discharged seamen passage home, and wages up to the 
time of reaching home, is unquestionably affeoted and modified by the 
statutes of the United States, which provide for ail cases of discharge 
of seamen in foreign ports, and, in case of destitute seamen, their re- 
turn home by the consular agents of the United States at theexpense 
of a fund derived from the one-third of the three months' extra wages, 
collected by the consul or agents from ail American ships diseharging 
seamen in foreign ports, except where ships are stranded or wrecked, 
or condemned as unfit for service. See sections 4577-4586, inclusive, 
of the Eevised Statutes of the United States. 

Before the statute of 1856, (11 St. at Large, 62,) where the pro- 
vision, "that in cases of wrecked or stranded ships or vessels, or where 
vessels are condemned as unfit for service, no payment of extra wages 
shall be required," first appears in the laws of the United States, 
courts of admiralty usually foUowed the case of The Datvn, where 
Judge Wake, in a case like the présent, denied the three months' ex- 
tra wages, but allowed a sum in addition to wages sufEcient to defray 
expenses of returning home, to be paid out of the proceeds of the sale 
of the vessel, (see Davies, 121, and Fland. Mar. Law, § 473;) but 
since the act of 1856 the cases generally deny, when the ship was 
condemned and unfit, both extra wages and expenses home. See 
Hoffman v. Yarrington, 1 Low. 168; Drew y. Pope, 2 Sawy. 72; Gal- 
lagher v. Murray, 10 Ben. 290. 

In Henop v. Tucker, 2 Paine, 151, and perhaps other cases decided 
before the act of 1856, it is intimated that the extra wages stand upon 
a différent footing if the ship were started on her voyage in an nnsea- 
worthy condition, and that in such case they might be recovered. 
While I am net disposed to concède that in any case where the ship 
is condemned in a foreign port as unfit for sea service, that the extra 
three months' wages can be recovered, I am of the opinion that, in 
case of fraud or bad faith on the part of the owner, a seaman dis- 
charged improperly or prematurely may recover ail the damages suf- 
fered by reason of such discharge. 

Entertaining thèse views of this case, it foUows that the extra 
wages demanded must be refused, because the schooner was con- 
demned in a foreign port as unfit for sea service, and the demand for 
expenses in returning home incurred by libelants must be rejected 
because no fraud nor bad faith existed on the part of Otis, consider- 
ing him as the responsible owner. 

Let a decree be entered afiSrming the decree rendered in the dis- 
trict court in this case, with costs against libelants. 
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The Peinz Georg.* 
Bellioi and others v. The Pkinz Georg.^ 
(Circuit Court, E. D. Louisiana. December 25, 1884.) 

1. ADMmALTr — JOINDBR OF PaKTIBS. 

Where a tliiiig is défendant, ami several persons are asserting rights in it, 
distinct but bofore the same tribunal, tlie pmceedings are, for certain purposes, 
necessarily to be oonsidered togeiiier, i. e., to ranli tlie clairas or to proportion 
tlie proceeds. S. C. 19 Fkd. Rkp. 653, atiîrmed. 
'Z. Thb Passengbr Act, 22 St. at Lakgb, 186. 

The responsihilities and duties devolvini; upon vessels and their maaters un- 
der the pussenger act oï 1882 (22 St. at Large, 186) cannol be evaded by a con- 
tract of charter. 
3. Same— Section 4. 

The penalty of three dollars per diem for eaoh pas'ïenger put upon short al- 
lowîince for food and water, given by the fourlh section of said passenger act, 
conslitules a claim agaiast the vussel, and may be eiiforced by proceedinga t'n 
rem. 

Ad mirai ty Appeal. 

R. King Gutler and Richard De Gray, for libelants. 

E. W. HuntingtoH, Horace L. Dufour, George H. Braughn, and Em- 
met D. Craig, for claimantè. 

Pardeb, J. The district judge decided (1) that the libelants might 
join their actions in one comnaon libel; (2) that the responsihilities 
and duties devolving upon vessels and their masters under the pas- 
senger act of 1882 (22 St. at Large, 186) could not be evaded by a 
contract of charter; (3) and that the penalty of three dollars per diem 
for each passenger put on short allowance for food and water, given 
by the fourth section of said act, eonstituted a claim against the ves- 
sel, and might be enforced by proceedings in rem. The reasons given 
for thus deciding seem to be fuU and conclusive, and I deem it un- 
necessary to amplify or add to them. 

The next point in this case to be determined is what said section 4 
of said passenger act requirea to be furnished to each passenger in 
the way of food, under the penalty of three dollars per day. The 
language of the act is : 

"An allowance of good, wholesome, and proper food, with a reasonable 
quantity of f resh provisions, which food shall be equal in value to one and a 
half navy rations of the United States, and of fresh water not less than four 
quarts per day, shall be furnished each of such passengers. * * * if any 
such passengers shall at any time during the voyage be put on short allow- 
ance for food and water, the master of the vessel shall pay to each passenger 
three dollars for each and every day the passenger raay hâve been put on short 
allowance, except in case of accidents where the captain is obliged to put the 
passengers on short allowance." 

It has been assnmed in argument that one and a half navy rations 
in kind are required for each passenger under this law, but I cannot 
assent to this view, not only because of the exact language in ques- 

' Repoited by Joseph P. Horner, Bsq., of the New Orléans bar. 
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tion, l. e., "whicli food shall be equal in value to one and a half navy 
rations," butbecause, considering the matter of climate and the diver- 
sity of country and habit among the many emigrant passengers com- 
ing to this country, such construction is not reasonable, and is against 
the interest of both emigrants and vessels. If any nice point could 
be raised as to the proper construction of the language quoted, it wonld 
be whether the food to be furnished was to be equal in money value 
or in nutritive value to one and a half navy rations, but this case 
hardly requires a discussion of so nice a point. 

It bas been further argued in this case that the failure of the master 
or the vessel to comply with other requirements of said section 4, 
"such as failing to serve three meals daily at stated hours, to furnish 
mothers with infants' wholesome milk, or to furnish tables and seats 
for passengers at regular méals, would entitle the passengers to recover 
the three dollars per day penalty; but, again, I think that the lan- 
guage of the act settles the matter, and renders it clear that such a 
penalty is only allowed for putting passengers on short allowance of 
food and water." 

On the factsof the case I arrive at practicallythe same conclusions 
as the district judge. The case shows that the voyage contemplated 
was one of about 30 days, from Palermo to New Orléans; that the 
food to be furnished passengers was soheduled on the back of each 
ticket furnished to passengers; that of such food a supply for the voy- 
age was taken aboard before sailing; that such supply was set apart 
under the charge of a gratis passenger cook, and, together with more 
or less supplies of the ship, was served with more or less regularity 
up to the stormy weather occurring between Gibraltar and the Ber- 
mudas ; that during such stormy weather the unexhausted passengers' 
supplies were badly damaged; and that, frôm the time of the stormy 
weather on to this port of New Orléans, except while lying in port at 
Bermudas and Philadelphia, the passengers were on short allowance 
of provisions, as required to be furnished by the passenger act of 1882. 
Whether the passengers were on short allowance under the law prior 
to the stormy weather referred to dépends upon whether the pro- 
visions scheduled on the tickets for each passenger, and supplied on 
the vessel was or not equal in value to one and a half navy rations of 
the United States, and of this nothing can be said positively from the 
évidence in the case. 

It is true that the passengers grumbled and protested from the time 
their iirst sea-siekness was overeome, and that the master procured 
a small supply at both Eseombrero and Gibraltar, and added some 
from the ship's stores; but I think the main and controlling facts as 
proved are that the quantity and quality as specified on the tickets 
were approved by the passengers and port authorities at Palermo be- 
fore sailing, and that, in kind, they were better suited to emigrant 
passengers from Italy than the United States navy rations, in kind, 
would bave been. 



9 os fESSBAIi BEPOBTEB. 

Thèse facts, taken with the presumption that the master knew our 
law on the subject and complied with it, and the total absence of évi- 
dence of value, warrant the court in finding that the libelants' case 
fails on this point. While the passengers were in port at Bermudas 
and at Philadelphia fresh provisions were furnished, and, while they 
may hâve had other grounds of complaint, it does not seem that they 
can, under the évidence, complain of a short allowance of food. 

The next question is how far accident obliged the eaptain to put 
the passengers on short allowance, as we bave seen was the case for 
the latter part of the voyage. After the provisions were damaged 
and destroyed the ship neared the Bermudas, where the master in his 
protest says he was compelled to put in for repairs and to renew pro- 
visions. Up to the arrivai in Bermudas, then, it is easy to point out 
the accidents which obliged short allowances to the passengers, but 
from there on no accident is alleged or proved. At the Bermudas 
the master knew that the 30 days originally contemplated for the 
voyage, and for which time the passengers had been provisioned, had 
expired, and he knew that the supplies originally put aboard for them 
had been exhausted or destroyed. It was his pîain duty, therefore, 
to hâve provided at Bermudas sufficient to furnish each passenger 
"an allowance of good, wholesome, and proper food, with a reason- 
able quantity of fresh provisions, equal in value to one and a half 
navy rations of the United States," uutil his ship could reach Phila- 
delphia; and, again, it was his dnty at Philadelphia to hâve made like 
provision for the voyage from Philadelphia to this port, ail of which 
he faiied to do. 

It was not accident, but neglect, of the master that put the passen- 
gers on short allowance from Bermudas to Philadelphia, and from 
Philadelphia to this port, and the time of such short allowance was 
from December9th to December 15th, six days; and fromDecember 
26th to January 9th, 14 days, — in ail making 20 days of unjustifiable 
short allowance, for which the three dollars per day penalty for each 
passenger may be allowed. Ail the adult passengers who hâve joined 
in this libel are clearly entitled to recover, each for him or herself, 
this penalty amounting to $60 each. It seems, from the évidence, 
that, in contraeting for passage, those over 12 years were classified 
as adults, and those under 12 as half, quarter, and gratis passengers, 
and fare was charged accordingly. The demands of the libel are for 
the penalty for aU, whether adult, half, or quarter passengers. The . 
law provides for each passenger, but cannot contemplate that infant 
passengers shall be furnished provisions equal in value to one and a 
half full navy rations. It does not provide for any half or quarter 
penalties, and the court would hâve no discrétion to impose less than 
the full sum of three dollars per day for each infant passenger, if it 
should be held that the law provided a penalty for short allowance of 
food for such passengers. 

The case is one of difficulty, and it is, perhaps, fortunate that in 
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Ihîs case thîs demand of libelants can be rejected on the évidence 
without committing the court to a construction of the law, further 
than to hold that under the law a half or quarter passenger is not en- 
titled to bave an allowance of food equal in value to one and a half 
navy rations, for the évidence does not show what such passengers 
were allowed, and the presumption in the absence of évidence is 
that they ;received ail that the law required. The demanda of the 
libel for ^100 gênerai damages for each passenger for breaeh of con- 
tract of passage is not sustained by the évidence suËSciently to war- 
rant the court in further mulcting the owners of the vessel. The six 
passengers who purchased tickets to San Francisco, and who were 
landed in this port without further transportation being furnished, 
bave a case that the court would relieve if their demand had been 
put in the libel as well as in the brief of proctors, and sufficient évi- 
dence had been offered to enable the court to assess the actual dam- 
age ; but the fact is that no such demand is contained in the libel. 

A decree will be eutered to the same efïect as ihat of the district 
court : the costs of the district court and of this court on claimants' 
appeal to be paid by the claimants, and the costs of libelants' appeal 
to be paid by libelants. 



The New Obleans.* 

OxEBi V. The New Oelbanb.* 

(Oireuit Oourt, E. D. Louisiana. February 25, 1889.) 

. Balvagb Servicb. 

When a vessel at sea answers signala of distress from a steam-sUp whosq 
machinery has been disabled, and goes to lier assistance, and supplies provis- 
ions, and takes an offlcer of the steam-sbip, by request, to a place where he can 
summon assistance for the steam-shlp, such services are salvage services. 

1. Same— DiSTBïBUTioN of Awahd. 

Where valuable services were rendered by the ship and her machinery;, the 
master and crew doing only their ordinary duty, for which they were paid by 
the owners, on prlnciples of salvage the men inust receive a share of the reward. 
No amount of reward to owners and machinery will so stimulate and encourage 
efforts to save lif e and property in péril on the high seas, as will moderate re- 
wards to masters and orews who are on hand to control the ship and machin- 
ery, and are the effective agents to set the machinery in motion. 

I. Bamb— SAiiVTNG 8hip undeb Chartbr. 

In this case, where a salvage award has been made to the owners of a ship 
and her crew, and where it was shown that at the time the salvage services 
were rendered the salving ship was under charter and in possession of the 
charterer, the court flrst allowed to the charterers, ont of the salvage award, 
their actual outlay in rendering the services, — that is, for the hire of the ship, 
and for the pay-roll, and fuel consumedduringthedelay, — and divided the bal- 
ance of the award equally between the charterer, the owner of the ship, and 
the crew. Thâ Alfen, Swab. 189, and The Waterloo, 2 Dod. 433, distinguished. 

IReported hf Joseph P. Hornor, Est., o^ t>>» New Orléans baft 
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4. OOSTS. ., ■ 

Whete claimants Imve made no tender, paiQ no motiey into court, brought 
in no parties, and hâve done nothiiig to faoilitale the cause save to admit a 
contract made with a salving vessel, the cosis sliould be borne by them. 

Ad mirai ty Appeal. 

W. S. Benedict, for libelants, appellnnts. 

E. W. Huntington and Horace L. Dufour, for claimants, appellees. 

Richard DeGray, for owners of the Ealeigh. 

Pakdee, J. The facts appear to be substantially as follows: 

On the ninth of May, 1884, while the steam-ship New Orléans was in the 
Grulf of Mexico, on a voyage f rom Kevv York to New Orléans, at a point about 
125 miles soutli-east f rom the South Pass of the Mississippi river, her cylinder 
exploded, killing one of her engineors, Injuring others of her crew, and ren- 
dering her motive power useless. Thereupon signais of distress for assist- 
ance were given from the New Orléans, which were flrst discovered from the 
bark Ophir, then on a voyage from Aspinwall to Pascagoula, about 12 o'clock 
on the night of May 9th, and in obédience thereto said bark tacked and beat 
towards said signal, — which was a flash-light, — and atdaybreak the New Or- 
léans was discovered with her signal of distress flying. As the Ophir ap- 
proached, the master of the New Orléans put ofE from her in a ship's boat, in 
Company with his flrst ofiicer and a boat's crew, and came on board of the 
Ophir, reported the above accident to the New Orléans, asked for provisions, 
and that the Ophir would convey his first officer to the mouth of the Missis- 
sippi river, or to some steam-vessel going to the mouth of the Mississippi 
river, to summon assistance to the New Orléans. 

Provisions were f urnished by the master of the Ophir to the New Orléans 
to the value of $60, and the Ophir cleared away for the mouth of the Missis- 
sippi in the forenoon of that day, with the flrst olEcer of the New Orléans on 
board. The wind at the tirae was light, and while thus proceeding, on the 
foUowing morning, a steam-ship hove in sight, and then signais of distress 
were made on the Ophir to attract the steamer's attention, in obédience ta 
which the steamer, which proved to be the Ealeigh, bound to Honduras, 
came under the bark's stern and was informed of the condition of the New 
Orléans, and her latitude and longitude, and was requested to go to her as- 
sistance, which she did, while the bark continued her course to the South Pass 
until the night of the twelfth of May, when the flrst offlcer of the New Or- 
léans was transferred to the steam pilot-boat Underwriter, bound to South 
Pass, and the Ophir proceeded on her way to Pascagoula. 

In obédience to the above information and request, the Raleigh changed her 
course and ran to the point indicated, Where she arrived in the course of four 
hours, and was boarded by the master from the New Orléans, who requested 
the master of the Raleigh to tow him to South Pass, but as they could not 
Hgree on terms, the Raleigh, after supplying the New Orléans with more pro- 
visions, proceeded on her voyage. AVhen the Raleigh had arrived at a point 
about 10 miles distant from the New Orléans, she was again signaled from 
the New Orléans to go back to her, which she did. Then a contract was signed 
by the master of the Raleigh, on behalf of her ovmers emd the master of the 
New Orléans, for the towing of the latter by the former, using the latter's 
hawser, to safe anchorage at South Pass bar, for the sum of $5,000, which 
was safely done; and the Ealeigh, after coming inside the Pass and reeeiv- 
ing coal, again went to sea and proceeded on her voyage to Belize, Honduras. 

The services so rehdered by the Ophir and the Ealeigh to the New 
Orléans were salvage services. See The Hadwig, 24 Eng. Law & Eq. 
582; The Susan, 1 Spr. 499; The James T. Ahhott, 2 Spr. 101; The 
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{Villiams, Brown, Adm. 208; The Bolivar, 1 Wooda, 397; The Sarah, 
3 Prob. Div. 39; The Saragoasa, 1 Ben. 553; The Charles Adolphe 
Swab. 153; The Reward, 1 W. Eob. 174. 

The amount to be allowed for thèse salvage services, if presented 
as a new question to the court, might require an examination into the 
value of the property salved, and a considération of the circumstances 
under whioh the services were rendered; but the parties hâve practi- 
cally settled the matter themselves. The main service vfas tiiat of 
the Ealeigh, and as to that the respective masters agreed and con- 
tracted before the services were rendered, and the amount of $5,000, 
80 fixed, is not attacked by either party as too much or too little, or 
as oppressive or inéquitable. 

The master of the Ophir, before suit, offered to settle for $250. The 
service of the Ophir viras incidental, and should be ûxed with référ- 
ence to the main amount allowed. In view of the litigation and the 
intervention of the «rew, $500 seems the proper compensation. 

Having determined that the services were salvage services, and the 
amount to be awarded therefor, the next question is one of distribu- 
tion. As to the sum awarded the Ophir there is no trouble, — one- 
half should go to the owners, and the other half to the master and 
crew, according to the pay-roll. The distribution of the sum awarded 
the Ealeigh présents more difficulty. The valuable services were ren- 
dered by the ship and her machinery,the master and crew doing only 
their ordinary duty, for which they were paid by the owners, and yet 
on principles of salvage the men must receive a share of the reward. 
No amount of reward to owners and machinery will so stimulate and 
encourage efforts to save life and property in péril on the high seas 
as will moderate rewards to masters and crews who are on hand to 
control the ship and machinery, and are the effective agents to set 
the machinery in motion. 

The next question is, who is entitled to the owner's share of the 
Ealeigh's salvage ? or, in other words, who were the owners of the Ea- 
leigh at the time the services were rendered? The libelant Oteri 
was the charterer of the bare ship and machinery, etc., by the day, 
manning, equipping, and navigating her at his own expense, carrying 
his own cargoes, — the owner pro haa vice. At the same time, the 
owners' property was nsed to some extent and was risked in the ren- 
dition of services to the New Orléans. If it were a mère question 
of compensation for work and labor, the owners would be entitled 
to nothing; but I think the case is very diiïerent, so far as it is a 
question of reward for the use and risk of property, and encourage- 
ment for the rendition of salvage services. Why reward a tempo- 
rary owner and leave out the real owner ? Neither one had really 
anything to say as to whether the services should or not be rendered. 
The case is one to be settled on principle, for we hâve no authorities 
at hand, if such cases hâve been adjudged in the admiralty courts. 

The Ai/en, Swab. 189, and The Waterloo, 2 Dod. 433, are not in 
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point; for, whîlé they hold in terms that charterers are net eritîtled to 
salvage earned, they refer to charterers who are uot in possession of 
and navigating the ship, — were freighters under charter-party. See 
Cohen, Adm. 60-63. In this case I do net understand that the 
contract of charter provides, either by inclusive terms or exclusive 
terms, as to -which party to it shall be entitled to salvtige money 
earned by the ship during the running of the charter. It seem to me 
that the proper rule in a case like the présent is to first allow to the 
charterers out of the salvage award their actual outlay in rendering 
the services, — that is, for the hire of the ship, and for the pay-roU, and 
fuel consumed during the delay, — and then to divide the balance as a 
reward; and such rule will be followed in this case, so that from the 
$5,000 awarded the Ealeigh the libelant Oteri shall first be paid his 
actual expense in rendering the services, and the balance will be 
equally divided, — one-third to the charterer, one-third to the owner, 
and one-third to the master and crew; the last according to the pay- 
roll. For the purpose of distribution a référence will be ordered. 

■ As to the costs of the case I think it clear that they should be 
borne by the claimants. They made no tender; they paid no money 
into court; they brought in no parties; they hâve done nothing to 
facilitate the cause, save to admit the contract with the Ealeigh, v?hich 
the court bas f ound did not cover ail the salvage service rendered ; 
in short, they hâve not brought themselves within the raies applied 
in salvage cases in order to save themselves from costs. See Cohen, 
260, 261, 288, 289; Jones, Salv. 204. 

The costs of the référence in this court for apportionment among the 
libelants mil be taxed to the owners and charterers of the Ealeigh. 



The Thomas Caeroll. 

{District Court, N. D. New York. June 5, 1885.) 

ColTjTston — Erib CAHAii — Inévitable Accident — Faolt. 

Where a collision occurs, on a bright starlight night, betwcen two boats going 
in opposite directions at a speed of lésa tlian three miles an liour, upoa the 
sluggish waters of a canal, it caunot be attributed to inévitable accident, and 
especially so, when they see eacli other in ample time to exécute ail neeessary 
maneuvers. 

SaMIÎ — DUTT OF ÔOAT IN ÛnUSUAL POSITION. 

Where a boat is in an unusual position, where she bas no right to be, she 
must take adéquate and necessary means to inforin others of the fact. 
Samb — Négligence. 

In order to hold the injured vessel responsible, she must not only be at fault, 
but the fault must in some way contribute to produce the accident. 

Benjamin H, Williams, for libelant. 
George Clinton, for respondents. 
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CoxE, J. On the fifth of August, 1883, the steam canal-boat Ve- 
nus, with her consort Leto, was proceeding westwardly along the 
Erie canal. Both boata were loaded with cément. The Leto waa 
pushed ahead. of the Venus, being fastened to her by stiff iron coup- 
lings. At midnight, and when about a half of a mile west of May's 
point, in the county of Seneca, a collision occurred between the Leto 
and the steam canal-boat Thomas Carroll. It is to recover for the 
injuries thus suatained by the Venus and Leto that this action is 
brought. The Carroll was loaded with grain, and was destined for 
New York. She was without a consort. At the point in question 
the canal is about 68 feet wide, the navigable channel being about 
38 feet wide. The berme bank is on the north, or right-hand side, 
the tow path on the south, or left-hand side, going east. The three 
boats were of about equal dimensions, being 96 feet in length and 
11^ feet beam. 

Where a collision occurs, on a bright starlight night, between two 
boats, going in opposite directions, at a speed of less than three miles 
an hour, upon the sluggish waters of the canal, it cannot be attrib- 
utedto inévitable accident, and especially so, when they see each other 
in ample time to exécute ail necessary maneuvers. Merely to state 
the facts is to answer the proposition in the négative. As there was 
no vis major, it necessarily follows that either the Venus and her con- 
sort, or the Carroll, or both, were at fault. 

A careful examination of the évidence bas failed to diselose any 
dereliction of duty on the part of the Venus and Leto which can 
fairly be said to hâve contributed, in any appréciable degree, to the 
accident. For it is quite évident that the injured vessels would 
not be inculpated, even though it were determined that ail the accu- 
sations now brought against them, both in equipment and manage- 
ment, were fully supported by the proofs. It is not easy to trace any 
connection between the collision and the absence of inboard screens 
for the lights, the use of the stiff eoupling, or the failure to hâve a 
lookout on the bow of the Leto. Had the screens been présent and 
the eoupling absent, had the captain stood at the exact point where, 
it is now asserted, he should hâve been, the conséquences would 
hâve been the same. Nothing that the Venus and Leto reason- 
ably could be expected to do to avert the in jury was omitted. The 
crew exhibited as much skill and prudence as could be expected in 
the circumstances. Had they executed some of the maneuvers and 
followed some of the théories advanced upon the trial, not only would 
the disaster, in ail probability, hâve been more severe, but the libel- 
ant would, in part at least, hâve been held responsible for it. The 
Venus and Leto were where they had a right to be, and where it was 
their duty to be. Immediately upon discovering the proximity of the 
Carroll, and informing her of their présence, they followed the ancient 
law of the sea, and put their helm a- port. They kept as close to the 
berme bank as possible, and were there when the blow was giveu. 
v.23F,no.l6— 58 
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Their engine was reversed, and speed slaclcened as soon as danger 
was apparent. They were hardly moving at the time of the collision. 
Every means of safety had been exhausted, and they were practically 
helpiess. The situation in this respect was not unlike that of the in- 
jured steamer in The Pennsylvania, 24 How. 307, 312^ Could their 
master hâve foreseen the erratic and unexpected course of the Car- 
roll, he might hâve taken many additional précautions, but this he 
could not know. It was to him an ordinary case of two steam-boats 
meeting on a clear night. He assumed, and he had a rigbt to assume, 
that if he kept his own side ail would be well. He was not called 
upon to predict that the coming boat would take his water and at- 
tempt to pass him on the starboard side. From what bas been said 
already, it follows, as an almost inévitable presumption, that the Car- 
roU was at fault. Her négligence is, however, not left to presump- 
tion; it is cleàrly proved. Even upon her own theory she cannot es- 
cape. The évidence, viewing it in the best possible light for the re- 
spondents, is that the Carroll saw the Venus and Leto far enough 
ahead to do ail that was necessary to prevent accident. She was then 
19|- feet from the berme bank and 300 or 400 feet from the Leto. If, 
in traversing this space, she had swung 18 feet to the right, she would 
hâve passed in safety. She gave one whistle, — "6o to the right," — 
which was answered by the same signal from the Venus. The libel- 
aut's évidence regarding the signais is stoutly disputed, but it is 
thought that the prépondérance of proof is against the respondents 
on this point. Moreover, the direct testimony is supported by strong 
presumptions. It is hardly within the realm of probability that two 
l)oats, meeting at night upon a narrow water-way, would give con- 
trary signais, one saying, "Go to the right;" the other replying, 
"We cannot; we are going to the left, and you must go to the left 
also;" and that there the iuterchange of signais ahould cease. AU 
agrée that but one signal was given from each boat ; the respond- 
ents, however, contend that the Carroll answered the oneblast of the 
Venus by giving two. If this were true, would not so experienced a 
navigator of the canals as the master of the Venus bave taken some 
notice of it, and if he failed to do so, would not common prudence 
bave dictated to the Carroll the necessity of repeating her own sig- 
nal in order that the Venus might surely understand it? Is it 
likely that both boats would run into inévitable danger, each knowing 
that the other was turning toward the berme bank, and make no fur- 
ther attempt to extricate themselves ? 

If the Carroll, as her master says, was aground, or dragging on 
the bottom of the canal, 19 or 20 feet from the berme bank, unable 
to get off, she should not hâve contented herself with one signal or 
two signais. She should hâve informed the Venus and Leto beyond 
the reach of donbtthat shelay direetly in their path; the path, which, 
in ordinary circumstances, it was their duty to take. But she did 
nothing of the kind. The libelant insista that the Carroll at ûrst 
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turned to the right and kept upon the tow-path aide until so near the 
Venus and Leto, that any change of the latter's course was impossi- 
ble, when she suddenly took a sheer and struck the Leto, lying help- 
less on the berme bank. If this be the correct version she was guilty 
of a grave fault. If, on the contrary, as the respondents assert, she 
was aground on the berme bank, directly in the path of the Venus 
and Leto, and took no measures, except the one signal, to inform 
them of her extraordinary situation, she was equally culpable. 

Where a beat is in an unusual position, where she ought not to be, 
where she bas no right to be, she must take adéquate and necessary 
means to inform others of the fact. Upon either theory, then, the 
GarroU was négligent, and the agreement of her master, immediately 
after the accident, when it was thought the injury was slight, to pay 
the damages incurred, is very suggestive as to what his opinion, at 
that time, was. 

It foUows that there must be a decree for the libelant, with costs, 
and a référence to compute the damages. 



Mina v. I. & V. Floeio S. S. Co. 
(District Court, D. New Jersey. May 25, 1885.) 

h Admikaltt Pbacticb— Misnomer— Waiver— Appbarance and Answek. 

After a respondent bas appeared generally, and answered upon the merits, 
it is too late to move for adismiasal because of a misnomer in the libel and mo- 
nition. 

2. Carriers of Goods by Vbssel— Bill of Ladino— Transhipmbnt — Delay— 
Damage to Cargo of Prunes. 

On the twenty-third, thirtieth, and thirty-flrst of March, 1881, L. shipped on 
board respondent's three steamers 600 casks of prunes at Trieste, to be deliv- 
ered in New York, unto order, and took Iherefor bills of lading, in whiçh re- 
spondent stipulaledthat said steamers were bound for New York, and reserved 
the right to tranship any part of said cargo to another steamer. Two of the 
steamers proceeded to Palermo, Bicily, and discharged the prunes, where they 
remained for 55 days, when tliey were shipped on another of respundent's 
steamers, brought to New York, and delivered in a damaged condition, owing 
to the delay that ensued in their transhipment, and the want of proper oare in 
their handling and storage at Palermo. Ueld, that respondent was not bound 
to tranship in other vepsels than his own, under the bill of lading, but that he 
was obliged to use diligence and care that adéquate f aoilities were furnished to 
comply with its agreement to tranship without unreasonable delay, and that 
he was liable for the damage caused by his neglect to provide for the more di- 
rect transportation of the prunes to New York after their arrivai at Palermo. 

Libel in rem. 

Jas. K. Hill, Wing d Shoudy, for libelanta. 
Lorenzo Ullo, for respondents. 

Nixon, J. The libel in this case is filed against a foreign company, 
claimihg damages for négligence and want of care in the tranship- 
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ment of 600 casks of prunes from Trîeste to New York, and praying 
for proeesB against the goods and chattels of the company within this 
district, if the respondent could not be found. The return of the 
marshal on the monition shows that not flnding the respondents, he 
attaehed certain property, belongingto them; to-wit: the steamship 
Vicenzo Florio, her tackle, etc., in obédience to the clause of foreign 
attachment contained in the process. A gênerai appearance was en- 
tered for the respondents by Lorenzo Ullo, Esq., a claim for the 
property seized put in by the I. & V. Florio Steam-ship Company of 
Palermo, satisfactory security given, and an answer filed to the merits 
of the libel, acknowledging the réception and transhipment of the 
prunes in the attaehed steamer, but denying the négligence and want 
of care complained of. A référence was made to a commissioner to 
take testimony. Commissions issued to the respondents for the ex- 
amination of witnesses in foreign countries, and very voluminous évi- 
dence, bas been returned and filed. When the case came up for final 
hearing, the proctor for respondents, before the argument, moved the 
court to vacate the attachment and dismiss the suit, as to the re- 
spondents, on the ground of a misnomer in the libel and monition. 
The motion comes too late; the gênerai appearance to the suit by the 
respondents and an answer upon the merits, without objection, are 
alwaya regarded as a waiver of such irregularities. 

Expressing no opinion respecting the action of the court, if the re- 
spondents had put in a spécial appearance for the purpose of enter- 
ing a motion to vacate, or had filed answer, which raised the ques- 
tion now suggested, I hâve no hésitation in holding that the respond- 
ents cannot be permitted to waive such defects at the beginning of 
the proceedings, and afterwards urge them at the conclusion of the 
case. 

The libel allèges that on March 23, 18S1, at Trieste, one Lied- 
mann shipped on board the steamer Cariddi, owned by respondents, 
200 casks of prunes, to be carried from that port to the port in New 
York; that on the thirtieth of the same month, he shipped on the 
Taormina, another steamer of the respondents, 200 other casks of 
prunes, to be delivered to the port in New York ; that on the thirty- 
first of the same inonth he shipped 200 other casks, on board the 
last-named steamer, for the same destination ; that said casks were 
to be delivered in New York, unto order, and that the agents of the 
respondents at Trieste sigued bills of lading therefor, in which they 
stipulated that the said steamers were bound to New York, and re- 
served the right to tranship any part of said cargo to another steamer ; 
that the said steamers Cariddi and Taormina proceeded from Trieste 
to the port of Palermo, Sicily, where they discharged said prunes, 
and the same remained at Palermo an unreasonable length of time, 
to-wit, for a period of 55 days; that they were afterwards shipped 
upon the steamer Vicenzo Florio, another vessel of respondents, and 
brought by her to New York, and delivered to the libelant in a dam- 
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aged and deteriorated condition, owing to the delay which ensued 
in their transportation, and the want of proper care in their hand- 
ling and stowage at Palermo; that the respondenta neglected to 
transfer said prunes from Palermo for the long period above Btated, 
although they had a number of opportunities so to do; that after their 
shipment Leidmann indorsed the bills of lading in blânk, and for- 
warded them to libelant for value ; that libelant is the true and law- 
ful owner of the merchandise therein described, and by reason of the 
négligence and want of care and diligence of respondenta in the trans- 
portation and custody of said merchandise he has sustained damages 
to the amount of $6,000, which has been duly demanded, and not 
paid. 

The I. & V. Florio Steam-ship Company of Palermo, Sicily, alleg- 
ing itself to be a corporation duly organized under the laws of Italy, 
files its answer admitting the shipment of the prunes by Leidmann on 
the said steamer at Trieste, but denying that the steamers were bound 
for New York, The answor avers that the respondent corporation 
owns and manages two certain Unes of steam-ships, of a différent class 
and capacity; one of which oarries merchandise along the east coast 
of Italy from Trieste to ports in Sicily, and back again to Trieste; and 
the other plies along the west coast of Italy to Palermo, in Sicily, and 
tbence to the port of New York, and back again; and that, in the reg- 
ular course of management of said two lines, ail merchandise shipped 
on the east coast of Italy, intended to be delivered in New York, is 
transhipped at the port of Palermo on one of respondent's steamers 
bound to New York, and that such course of management is a matter 
of gênerai notoriety among marchants in the ports where the steamers 
pass, and was also known to Leidmann, the shipper of the prunes ; 
that when the prunes were put on respondent's steamers at Trieste, 
as alleged in the libel, the said Leidmann, with full knowledge of the 
usual mode of transportation, accepted bills of lading containing 
a stipulation that the respondents should hâve the liberty of tran- 
shipping the same upon any other of their steamers leaving the ports 
of Sicily for the port of New York; that the ateam-ahips Cariddi and 
Taormina proceeded, with the prunes on board, from Trieste to Pa- 
lermo, where they were discharged, and remained for a certain time, 
awaiting an opportuuity to tranship on one of the steam-ships of re- 
spondent leaving that port for New York; that they were, in fact, 
transhipped on the steam-ship Vicenzo Florio, one of the steamers of 
the respondent on the line between the ports of Italy and New York, 
with due dispatch, and in the proper and customary manner, and were 
carried to New York and duly delivered to the libelant; and that said 
transhipment was made without unreasonable delay and in the reg- 
ular course of their business, and at the firsfc opportunity which re- 
spondent had to forward the merchandise to the port of New York. 

The bills of lading, which are made exhibits in the case, reveal the 
contract between the parties at the time of the shipment. From them 
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I learn that 600 easks were shipped at Trieste for New York ou the 
steamers of respondent, as follows: On March 23, 1881, 200 easks 
on the Cariddi; on March 30th, 200 easks on the Taormina; and on 
March 31st, 200 other easks on the last-named steamer. That they 
were ail shipped in good order and condition, to be delivered in the 
port of New York; "the liberty to tranship any part of said cargo by 
steamer" being reserved in the said biîls of lading. The undertak- 
ing of the respondent was that the marchandise thus oommitted to 
its charge for delivery in New York would be transported there with 
reasonable care and dispatch, — not necessarily in the steamer selected 
for the voyage at Trieste, but in sorae steamer belonging to and un- 
der the control of the company with which the contract was made. 
I agrée with the learned advocate for the respondent that a tran- 
shipment into steamers other than the respondent's was not in contem- 
plation, or obligatory, under the above clause, in the bills of lading. 
But, nevertheless, they were obliged to use diligence and care that 
adéquate facilities were furnished to comply with their agreement to 
transport without unreasonable delay. 

Do the facts of the case show that tbe respondent performed its 
duty in this respect? One-third of the cargo was reoeived by the 
Cariddi, at Trieste, on March 23d, and they reached Palermo on April 
3d, following. The other two-thirds were shipped at Trieste, on the 
Taormina, on March 30th and 31st. It does not clearly appear when 
they arrived at Palermo, but the weight of the évidence is that it was 
about nine days afterwards. The only steamer of the respondent that 
sailed from Palermo to New York during the month of April was the 
Washington, which was lying at Palermo for several days, both before 
and after the arrivai of the prunes. They were not forwarded by her - 
to New York, and the excuse rendered is that she was already loaded 
when the Cariddi and Taormina arrived. I think it was the duty of 
the company, when they accepted the prunes and receipted for the de- 
livery in New York, to ascertain whether they had at their command 
the means of their transportation within a reasonable time. If they 
had not, they shonld hâve declined to reoeive them. The Washing- 
ton did not, and, it is alleged, could not, take them. Their next 
steamer for New York was' the Vicenzo Plorio, which did not leave 
Palermo until May 24th. In the mean time the prunes, taken from 
the Trieste steamers about the first of April, were kept, either in 
lighters or in a floating magazine, at the port of Palermo for nearly 
two months, awaiting the departure of another steamship. If any 
injury resulted to the cargo from this long détention, the loss must 
be chargeable to the respondent corporation, which caused it. 

It should be observed, in this connection, that while the average 
time for a voyage from Trieste to New York,, in a sailing vessel, is 
twice as great as is required for a steamer, the freight, or the cost oî 
transportation, by the former is less by more than onè-half than by 
the latter. Both metbods were available in the présent case, but 
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tbe steamer was selected, donbtiess, on aecount of the promise of 
l^reater dispatch. The merchandise was délicate, and of a charac- 
ter to be damaged by any exposure or delay in a tropical climate. 
The Vioenzo Florio arrived in New York on June llth, — about 80 
days after they had been shipped at Trieste, and some weeks after 
they would hâve been regularly due if forwarded by a sailing vessel. 
There is no proof that tbe long delay was caused by any stress of 
■weather, but it seems to bave arisen from the respondent's neglect to 
provide for the more direct transportation of the merchandise to New 
York after its arrivai in Palermo. 

The testimony of Josiah Rich and John A. Jansen is quite explicit 
as to the fact and the cause of the damage to the cargo. Both had 
had large expérience in the business, and for many years had han- 
dled the greater part of the Turkish prunes that had come into the 
port of New York. They agrée in opinion, after a careful examina- 
tion of the'600 casks, that the damaged condition of the prunes arose 
from the delay at Palermo in their transportation. It is a case 
•where there should be a decree for libelant, and a référence to ascer- 
tain the damages, if the parties désire to take further évidence upon 
the Bubject. 



The Suliote.* 

{District Court, S. D, New York. May 8, 1885.) 

1. Maritime Ltkn— Ship's Okedit — Uasb Stated. 

The ship 8., belonging to American owners, arrived with cargo at Greenock, 
Scotland. She was a stianger tUere, and the cap:ain desigiiated C. N. & Uo. 
as her collecting and disbursing agents, wlio coUected the inward freights and 
held a large balance for the sTiip. It appearing that she was in need of re- 
metaling, 0. N. & Co. ordered the neceasary mctal of the libelanta, it being 
understood that the Mil should be "paid by C. N. & Co. wben the ship's ac- 
counts were adjusted," in cash, " under discount." Thereaflcr the sbip re- 
mained in the vicinity for four months; but no demand for payment was ever 
raade of the captain, and no inquihes weie made of hira about any of their 
dealings. The biU, audited by the captain, was rendered to C. N. & Co. Tbe 
latter, on settling their accounts wilh the captain, inoludud the bill as paid liy 
tbem. After the sbip had tinallj'- sailed, demands were rnade of C. N. & V,o., 
but before payment tlii'y failed: and about a year after furnishing the supplies 
inquirieswere firat made after the owners. Tbisaction wasthereafter brougbf 
to enforce an alleged lien upon tbe sbip for the supplies, and, by consent, tlie 
liabilily of ship and owners was submitted. The judge found that the goods 
were not ordered or furnished on any intended crédit of the sh p. Held. tlial 
under ihe well-settled rule that no lien arises for a vessel's supplies except \n 
case of necessity for the crédit of the sbip to obtain them, as large funds of the 
8. in 1he hands of C. N. & Co. were shown to hâve existed, which was known 
to the libelants, or would hâve become known to tbem on reasonable inquiry, 
there was no necessity for cndit, and that no lien attached. 

2. BAMB— OWNER'S LlABIIiîTT — PRraClPAL AND AGENT — InQUIUT FOR KbSPOKSI- 

BLE PARTY— FOIIEIGN PrINCIPAI,. 

The libelants contended that the ship's owners were liable in persnnam for 
the supplies. It was shywn that the libelants did not know who the owners 

IReported by K. D. t Edward G. Beneiiict, Esijs., of the New York bar. 
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were when the supplies were furnished; that they made no inquîry in regard 
to them until aller the failure of 0. N. & Go.; and that they evidently relied 
on the latter firm for payaient. Eeld, that by the English law the crédit of a 
foreign principal is not presumptively pledged by the dealings of an agent 
résident in the kingdom; that the maritime law also aft'ords no prima f/icie 
presuraption of authority in mère ship-brokers having funds of the sliip, to 
bind her owners for supplies ordered by them, and there was no proof of any 
actual autliority, that as C. N. & Ce. were only amonts in a limited eapaeity, 
did not know or hâve correspondence with the owners, and had in their haiids 
suffloient funds of the ship, thuir ordering of supplies for tlie shipdid not bind 
the owners by implication, and that the circumstances negatived any such au- 
thority; that tlie Ubelants were bound to make inquiries of the master of tlie 
ship, or take the risk of the actual authority of 0. N. & Co. Not having donc 
80, theycoulduotnuwhold the owners responsible; andtheUbel wasdismissed. 

In Admiralty. 

Wingate é Cullen, for libelants, 

Owen é Gray, for the Suliote. 

Bbown, J. This libel in rem was filed to recover the sum of £283 
($1,380) for supplies, consisting of white métal furnished in Septem- 
ber, 1881, to the ship Suliote at Greenock, Seotland. The only ques- 
tion litigated is the liability of the vessel or of her owners upon the 
facta of the case; the parties having desired that the whole question, 
as respects the liability of either, should be considered and deter- 
mined without référence to the form of the action. 

The ship belonged to American owners. She was a stranger in 
Greenock, and the libelant had no knowledge of her master or owners. 
She arrived at that port with a cargo in August, 1881; and the mas- 
ter designated Clerk, Nuel & Co., of Greenock, as her collecting and 
disbursing agents there. They were an established firm of ship-brok- 
ers in that place, of good repute, and in good crédit; and they were 
well known to the libelants. They collected the inward freights of 
the ship, amounting to about $17,500. The vessel being in need 
of remetaling, Clerk, Nuel & Co., through Mr. Nuel, since deceased, 
ordered the necessary white métal of the libelants. They furnished it, 
accordingly, prier to September 13, and the old métal was returned to 
them and credited on account. The libelants' witnesses say that Mr. 
Nuel told them that he was acting as agent of the ship and had au- 
thority to make inquires about priées; and that it was understood 
that the sale was made to the captain and owners; and that they gave 
no crédit to Clerk, Nuel & Co. But it was "understood that payment 
would be made through Clerk, Nuel & Co. in cash, under discount, 
Mr. Nuel ne ver having said anything about the ship's taking crédit." 
No dealings were had with the captain in making the contract, nor 
were any inquiries made of him as to the terms of Clerk, Nuel & Co.'s 
authority. Both Mr. Nuel and the captain are dead. Their testi- 
mony was not procured; and there is no proof of the actual author- 
ity of Clerk, Nuel & Co., except such as is to be inferred from the 
circumstances of the case. It was understood at first that the bill 
should be paid by Clerk, Nuel & Co., "when the ship's aceounts were 
adjusted, in cash, under discount;" that there should be a discount 
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of 2J per cent., and 1 per cent, additional if payment wag made in 
cash, which, as I understand, might be at any time not exceeding one 
or two months after the sailing of the ship. This was the custom of 
the trade at Greenock. The bark did not sali until the seventeenth 
of November. On the twenty-first of September, about a week after 
the métal had been f urnished and the bill, audited by the captain, had 
been rendered by the libelants to Clerk, Nuel & Go., the latter ren- 
dered to the captain of the ship their account of the débits and crédits 
of the ship, in which the libelants' bill was included as paid; and a re- 
ceipted voucher, signed by Clerk, Nuel & Co. for this bill as well as for 
other bills, was also returned to the captain. The account also 
showed a crédit araounting to £2,000, which Clerk, Nuel & Co. had de- 
posited with Baring Bros. & Co. to tiie crédit of the ship on the tenth 
of September, the same week in which the libelants' supplies were 
furnished; and a final balance of £269, 8s.,be8ides the amount needed 
to pay for the libelants' bill, was thereupon receipted for to the cap- 
tain, and was paid by Clerk, Nuel & Co. upon various subséquent 
drafts by the captain to answer the ship's needs. 

Shortly after sailing the ship met bad weather and was compelled 
to put back to Lamlasb, 40 miles from Greenock. Her arrivai was 
reported in the Greenock papers; and a mutiny of her crew, which 
led to judicial proceedings in Greenock, was also extensively com- 
mented upon. The captain finally sailed again from Lamlash on the 
ninth of January. During ail this time the libelants had never con- 
sulted the captain in référence to the goods furnished by them, or the 
payment of their bill, and had never made any demand upon him. 
After .the seventeenth of January, at some time not stated, and which 
does not definitely appear, requests for payment were made by the 
libelants of Clerk, Nuel & Co., to whom their bill had been rendered, 
as already stated, abont the middle of September. As above observed, 
it "had been at first understood that they would settle the bill when the 
ship's accounts were adjusted." But after the ship had sailed for 
good they began to prevaricate, to speak of insuffieient funds; and on 
various pretexts they put off payment, stating that they had not suf- 
ficient money, and that the owners would remit. In November fol- 
lowing the firm failed and dissolved, and then, or shortly before, for 
the first time, the libelants instituted inquiries to aseertain who and 
where the owners were. On learning that they were in New York, 
the libelants forwarded to them a demand for the payment of their 
bill. Payment being declined, the présent libel was filed on the fifth 
of Deeember, 1883. 

The évidence on behalf of the libelants shows that the charge upon 
their books was made against the "Bq. Suliote, and owners;" that it 
was usual at Greenock to furnish supplies on the order of ship-bro- 
kers, in the manner above stated, to be paid for, either in cash or at 
some time subséquent to the sailing of the vessel; but that it was 
"not usual in the case of a sale of goods to a foreign vessel, not known, 
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to permit her to départ witliout payment, except on the responsibility 
of reputable agents there;" and that in thia case they did not know 
■who or where the owners were, or anything as regards their responsi- 
bility, until their inquiries, after the failure of Clerk, Nuel & Co, 

Upon the above facts I must hold that neither the vessel nor her 
owners are responaible for this bill. 

1. It is well settled, underboth theEnglish and American law, that 
no maritime lien arises for supplies except in case of necessity, or ap- 
parent neoessity, for the crédit of the ship to obtain them. In the 
case ot Thomas v. Oaborn, 19 How. 22, 31, Corïis, J., states the law 
on this point as follows : 

"To constitute a case of apparent necessity, not only must the repairs and 
supplies be needful, but it must be apparently necessary forthe master to hâve 
a crédit to procure them. lî the master has f unds of his own which he ought 
to apply to purchase the supplies, which he is bound, by the contraet of hiring, 
to furnish himself, and if lie has funds of the owners which heouglit to ap- 
ply to pay for the repairs, then no case of actual necessity to hâve a crédit ex- 
ists; and if the lender knows thèse facts, or has the means by the use of due 
diligence to ascertain them, then no case of apparent necessity éxists to hâve 
a crédit ; and the act of the master in procuring a crédit does not bind the in- 
terest of the gênerai owners in the vessel." The Lulu, 10 Wall. 192; Steph- 
enson v. The Francis, 21 Fed. Eep. 715, 720. 

The proofs show clearly that there was an abundance of funds avail- 
able at Greenock, in the inward freights of the Suliote, to pay for ail 
her repairs there, with a large surplus besides. There is no reason to 
suppose that there was any concealment of this fact from the libel- 
ants when the supplies were ordered. There was then no possible 
motive for concealment; the facts were easily ascertainable ; and if 
the libelants did not know them, as they now testify, although I think 
they must hâve known them at the time, it was clearly their own 
fault in making no proper inquiry. They do not say whether they 
made any inquiries on this subject of Clerk, Nuel & Co. even; but do 
say that it was not understood "that the ship was to take crédit. " Ma- 
terial-men in a foreign port are bound to make inquiries of the maa- 
ter as to her need of crédit, before seeking to charge the ship or her 
owners. Had any inquiry been made of the master with regard to 
the payment for thèse supplies, it isnot to besupposed that the libel- 
ants would not hâve been fuUy informed of the ample funds which 
the inward freights afïorded to pay for them; and that they could not, 
therefore, lawfuUy charge the ship. The master, moreover, was the 
only person that had any authority to bind the ship at ail. In deal- 
ing with Clerk, Nuel & Co., instead of the master, the libelants must 
be held legally chargeable with such knowledge as a dealing with the 
master, and upon ordinary business inquiries of him, would bave con- 
veyed to them. The case is clearly, therefore, one in which neither 
the master, nor any one else at Greenock, had authority to bind the 
ship for supplies; because there were abundant means to pay for such 
supplies, and the libelants had means, by the use of ordinary dili- 
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gence, of ascertaîning that fact. The Lulu, supra; Inmrance Co. v. 
Baring, 20 Wall. 163; The Eledona, 2 Ben, 31, 37; The J. F, Spen- 
cer, 5 Ben. 151, 153; Thacker v. Moates, 1 Moody & E. 79; Abb. 
Shipp. *135. 

2. Whether the respondents are liable inpersonam dépends upon the 
law of principal and agent. For goods ordered by Clerk, Nuel & Go., 
the respo}ident8 cannot be held unless Clerk, Nuel & Co. had author- 
ity to charge them personally therefor; nor unless such was the in- 
tent of the transaction. In both respects I think the libelants fail 
to make out a satisfactory case. The libelants' contract was clearly 
made with Clerk, Nuel & Go. ; and the latter had no more presumptive 
authority to pledge the personal liability of the owners than they had 
to bind the ship. The case is one in which the language of Dr. LnsH- 
iNGTON in the «ase of The Druid, 1 W. Bob. 391, 399, is specially ap- 
plicable: 

"The liability of the ship," he says, "and the responsibility of the owners 
in such cases are convertible terras; the ship is net liable, if the owners are 
not responsible; and vice versa, no responsibility can attach upon the owners, 
il the ship is exempt, and not hable to be proceeded against." 

In the English law it is now well settled that résident agents, buy- 
ing goods on aecount of foreign principals, in the absence of facts 
showing a contrary intention, pledge their own crédit only; on the 
ground that, for the conveniences of trade, it is not to be supposed 
that any privity of contract with a foreign principal is intended in 
such transactions. In limyth v. Anderson, 7 G. B. 33, Maule, J., says : 

"It is well known, in ordinary cases, where a merchant résident abroad 
buys goods hère through an agent, the seller contracts with the agent, and 
there is no contract or privity between him and the foreign principal. If that 
question had been speciflcally put to the jury, there can be no doubt as to what 
their décision would hâve been." 

In the case of Arnistrong v. Stokes, L. R. 7 Q. B. 598, 605, Black- 
BUKN, J., says: 

"The great inconvenience that would resuit if there were privity of con- 
tract established between the foreign constituants of a commission merchant 
and the home suppliers of the goods has led to a course of business, in consé- 
quence of which it has been long settled that a foreign constituent does not 
give the commission merchant any authority to pledge his crédit to those from 
whom' the commissioner buys them by his order and on his aecount, It is 
true that this was originally (and in strictness, perhaps, still is)ji question of 
fact; but the inconvenience of holding that privity of contract was estab- 
lished between a Liverpool merchant and the grower of every baie of cotton 
which is forwarded to him in conséquence of his order given to a commission 
merchant at New Orléans, or between a îTew York merchant and the sup- 
plier of every baie of goods purchased in conséquence of an order to a London 
commission merchant, is so obvious and so well known that we are justifled 
in treating it as a matter of law, and saying that, in the absence of évidence 
of an express authority to that effect, the commission agent cannot pledge his 
foreign constituents'' crédit. Where the constituent is résident in England, 
the inconvenience is not so great, and we think that, prima fade, the au- 
thority is given, unless there is enough to show that it was not in fact given." 
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In the subséquent case of Hutton v. Bulloch, L. E. 8 Q. B. 331, 334, 
the same law was restated, and the décision on appeal was afSrmed 
in the exchequer ehamber, (L. E. 9 Q. B. 572,) where Brett, J., says 
of the foreign marchant abroad dealing in England through an Eng- 
lish correspondent, his agent hère : 

"In such cases it is now settled that it is not in ordinary course for tlie 
foreign merchant to authorize tlie English merchant to bind him to the Eng- 
lish co]i tract." Story, Ag. § 268; Whart. Ag. § 791. See, also, The St. Joze 
Indiano, 1 Wheat. 208. 

Thèse cases, doubtless, apply only to purchases made through es- 
tablished agents résident in foreign countries. They hâve no appli- 
cation to masters of vessels who purchase necessary supplies in for- 
eign ports. But hère the purchase was not by the master. The 
libelants had no dealings with the master, but only with established 
agents residing at Greenock, and in good crédit there; and in that 
point of view, the above authorities would seem strictly applicable. 

A différent rule is applied as respects an undisclosed principal re- 
siding within the kingdom. In that case, payment to the agent by 
the principal, and great delay by the vendor, will not deprive the 
vendor of his remedy against the principal, if the latter has not been 
in any way misled by the acts of the seller himself. Davison v. Don- 
aldson, 9 Q. B. Div. 623; Irvine v. Watson 5 Q. B. Div. 102, 414. The 
question of élection between the liability of the agent or of the prin- 
cipal does not hère arise. See Curtis v. Williainson, L. R. 10 Q. B. 
57; Tuthill v. Wilson, 90 N. Y. 428. 

I hâve not been referred to any case in the fédéral courts of this 
country, nor hâve I found any such, in which this question is consid-. 
ered; though one branch of the subject was referred to in Oelricks v. 
Ford, 23 How. 64. In a number of cases in the state courts the 
creditor has been regarded as having a concurrent remedy against 
the agent, and against the foreign principal, when discovered, unless 
an exclusive crédit was given to the agent; and that it is for the jury 
to détermine that question from ail the circumstances of the case. 
But the rule has no application to résidents of différent states in this 
country. Kirkpatrick v. Stainer, 22 Wend. 244, 254 ; . Taintor v. Prcn- 
dergast, 3 Hill, 72, 73; Barry v. Page, 10 Gray, 398 ; Braij v. Kettell, 
1 Allen, 80. 

But, aside from this view, ail the facts of the case seem to me to 
show, and, as I think, any jury would find, that it was not Clerk, 
Nuel & Go. 's intention to buy thèse goods on the owners' crédit at the 
time when the goods were ordered, and that the libelants did not un- 
derstand that the goods were sold upon any crédit to be given to the 
captain or to the ship or to the owners; but that such crédit as they 
chose to give, was given exclusively to Clerk, Nuel & Co., notwith- 
standing the qualifications that the libelants now seek to make in 
that respect. The fâcts and circumstances of the case, and the con- 
duct of the libelants at the time, must be taken to outweigh their 
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statements, three years afterwards, as to the particular form of theîr 
dealings with Mr. Nuel, especially as he and the captain are dead, 
and their version of the matter cannot be obtained. Clerk, Nuel & 
Co. had ample funds of the ship, and there is not the slightest prob- 
ability that the libelants were not fully informed of that faet. They 
had easy means of knowledge, and the évidence clearly shows that 
they expected payment from thèse funds. The bark was a stranger 
in Greenock. She was not expected to return. The owners were un- 
known, and were not inquired after. The bill was rendered to Clerk, 
Nuel & Co.; nothing was said about any crédit of the ship; demand 
of payment was made of them, and of them only; payment was prom- 
ised, and evidently expected, out of the ship 's funds in their hands; 
and not an inquiry, even, was ever made of the master, during the 
four months that he was accessible in that vicinity, about the ship, 
her owners, or her destination. It is incredible that any crédit was, 
under such circumstances, given to the captain, as the libelants now 
assert; and if the captain was not liable, the owners are not. 

As a question of intention at the time, and upon the actual faets 
of this case, I should feel constrained to find, as I think a jury would 
find, for the reasons previously stated, that Clerk, Nuel & Co, neither 
had, nor pretended to hâve, any authority to bind the vessel or her 
owners; that they did not inteud to bind either, but themselves only; 
and that the libelants, in not calling for immédiate payment, gave 
crédit to Clerk, Nuel & Co. exclusively. The latter were agents of the 
ship for a very limited purpose. They had but a very limited author- 
ity, namely, to collect the ship's freights and to pay over the pro- 
ceeds to the captain or upon his order, or else to apply them to the 
payment of such bills as they themselves should order for the ship on 
the captain's request. They were not the gênerai agents of the own- 
ers. They did not know the owners. They had no correspondence 
with them, nor any previous dealings with them. The funds to pay 
for whatever they might order for the ship were in their own hands. 
Manifestly, therefore, they had no right, nor color of right, to buy 
anything upon the crédit of the owners or of the ship. That, clearly, 
was not intended. To do so would be a fraud. The captain did, in- 
deed, désire them to procure thèse supplies; but for the very reason 
that they already had the money to pay for them. That is why the 
captain did not make the contraet. The captain audited the bill; 
but only to show that the work had been done, and that the bill 
might go to Clerk, Nuel & Co. for payment. The libelants never 
made any demand upon the captain for payment, and manifestly 
they never intended to make any demand of him; and the owners 
could not be liable for the bill unless the captain was liable. It is 
not crédible that the captain ever authorized, or intended to author- 
ize, Clerk, Nuel & Co. to procure supplies on his own crédit, or on the 
crédit of the ship or of her owners, when he had already put an excess 
of funds in Clerk, Nuel & Co.'s hands to pay for them, and when, 
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under the circumstances, he himself had no lawful authority to 
pledge the crédit of the ship or her owners. If I give a servant $10, 
and tell him to go and buy me a barrel of flour with it, the seller, 
knowing the facts, cannot bind me by charging me with the price of 
the flour and letting the servant keep the money. Such facts, known 
to the seller, would irnport a cash transaction only, and vyould con- 
clusively négative any authority for a crédit. If, instead of exacting 
payment, the seller chose to give a crédit, the crédit must be a crédit 
to the servant only. Clerk, Nuel & Co. had no more authority to 
pledge the crédit of the owners than the servant his master's in the 
case supposed. 

The maritime law, moreover, affords no prima facie presumption of 
authority in ship brokers having funds to bind the ship, or her owners, 
for supplies ordered by them. They had no presumed author y be- 
yond their actual authority. The libelants were bound at their péril 
to ascertain their authority through proper inquiries. Had such in- 
quiries been made, they would hâve learned ail the facts; and I hâve 
little doubt that ail the facts were sufiSciently known to the agent of 
the libelants that transacted this business. It is only the master, or 
ship's husband, or managing part owner, or the gênerai agents of the 
owners, as in the cases of The Patapsco, 13 Wall. 329, and The Lud- 
gate Hill, 21 Fed. Eep. 431, that hâve any gênerai authority implied 
by the maritime law to bind the ship or her owners. The libelants, in 
dealing with Clerk, Nuel & Co., instead of with the captain, whom they 
never saw and of whom they made no inquiries, were theref ore bound 
to ascertain the authority of Clerk, Nuel & Co., if they undertook to 
charge the ship or her owners. There were no aets, either of the cap- 
tain or of the owners, that gave Clerk, Nuel & Co. any apparent author- 
ity to bind the ship or the owners, and thus operated as an équitable 
estoppel. There was no difïiculty in making proper inquiries of the 
captain. When the libelants wanted their bill audited by him, in 
order to get payment from Clerk, Nuel & Co., they had no difEculty in 
getting the captain's signature. The libelants, therefore, were bound 
to make proper inquiries of the master, or take the risk of the actual 
authority of Clerk, Nuel & Co. ; and this authority manifestly, as it 
seems to me, did not extend to bind the ship or her owners for sup- 
plies when they had in their hands the money to pay for them. I do 
not crédit the suggestion that Clerk, Nuel & Co. intended to bind them, 
or that they gave any ground for such a supposition until after the 
bark had sailed. The libelants' testimony, carefully scrutinized, does 
not say that Mr. Nuel at flrst suggested any crédit to the ship or to 
her owners, or any liability of either, but rather the contrary. In 
effect ail that the libelants testify to is that they "understood the sale 
to be made to the captain and owners," and "solely on their crédit." 
They do not say that Mr. Nuel pretended to hâve any authority to 
pledge the crédit of the ship or of the captain or of her owners, or 
that he undertook to pledge their crédit for thèse supplies. But what- 



THE JAOK JBWETT. 927 

ever Mr. Nuel may bave said, his assertions could not bind the absent 
owners. The fact that the ship had sufBeient funds being known, or 
easily ascertainable, even the captain could not hâve charged the own- 
ers personally for the supplies; mucb less could Clerk, Nuel & Ce. 
do so. 

The bill presented to the captain to be audited was, indeed, headed, 
though in a way little likely to attract his attention, "Bq. Saliote 
and owners." But this was not until after ail the goods had been 
supplied. The libelants, in furnishing the goods, were in no wayin- 
flueneed by the captain's signature; and, as I hâve said, it was but 
an audit by the captain indicating the delivery of the articles, so as 
to entitle the libelants to payment from Clerk, Nuel and Co. Two of 
the libelants' witnesses testify that "the purpose of obtaining the mas- 
ter's approval of the bill was to satisfy Clerk, Nuel & Co. that it was 
correct, so that they uiould pay the bill as rendered." After the death 
of the captain and of Mr. Nuel, and the inability to obtain their testi- 
mony, no conclusive weight can be fairly attached to suoh a circum- 
stance, against the other strong implications of the case. Nor can 
much weight, under the circumstances of this case, be given to the 
form of the charge on the libelants' own books. That form would be 
naturally used as a means only of identifying the bill. Beinecke v. 
The Secret, 3 Fed. Eep. 667; Stephenson v. l'he Francis, 21 Fed. Eep. 
722. 

Notwithstanding the able and elaborate brief of the libelants' coun- 
sel, I feel constrained, therelore, to dismiss the libel, but without 
costs. 



The Jack Jewett.' 
[District Court, E. D. New York. April 29, 1885.) 

Tua AND Tow— NBaLiGBNCK— Oudbr to Statît. 

It was not paît of the duty of a tug, which «tarted to tow a vessel by a haw- 
ser away from a pier, to see that the vcssei was ready to rnove, when she re- 
ceived the order from the ship, " Ail right; goaheadi" and the tug was held 
not responsible for damage to a lighter made fast to the ship, whlch could not 
cast loose soou enough to avoid injury from the yard of the ship. 

In Admirai ty. 

Beebe, Wilcox é Hohhs, for libelant. 

Benedict, Taft é Benedict, for claimants of the tug. 

Benedict, J. The only question presented for décision on this occa- 
sion is whetber the steam-tug Jack Jewett is responsible to the owners 
of the lighter Enterprise for the damages to the lighter Enterprise 
and her cargo, caused by the fact that the Jack Jewett started to tow 

JBeported by R. D. & Wyllys Benedict, Bsqs., of the New York bar. 
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the ship Bengal away frotn a pier when the lighter Enterprise was 
f ast to the ship by Unes which could not be cast ofE soon enough af ter 
the ship began to move to prevent the fore-yard of the ship catching 
upon the lighter's mast and rigging, whereby the lighter was tipped 
over, and part of her cargo loat. 

It is proved that the tug did not start the ship until the word, "AU 
right; go ahead !" was given by those in command of the ship to those 
in charge of the tug. It is also proved that the master of the tug, 
when he started the ship, did not know that the lighter was alongside 
the ship, and that he stopped his tug as soon as informed that the 
lighter's mast had caught on the yards. 

Upon thèse facts, I am of the opinion that the libelant eannot re- 
cover against the tug. It was not part of the duty attaching to those 
in charge of the tug to see that the sbip was ready to move. The 
négligence which caused the damage to the lighter was either négli- 
gence of those in charge of the lighter in not moving away from the 
ship before the ship started, or négligence on the part of those in 
charge of the ship in directing the tug to start the ship when the ship 
was liot ready to start, owing to the f act that she had a lighter along- 
side so situated as to be in danger of injury as soon as the ship did 
start. 

The libel against the Jack Jewett is accordingly dismissed, and with 
costs. 
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